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MORRISON'S  Transcript. 


DECISIONS 


SUPREME  COURT  OF  THE  UNITED  STATES, 

October  Term,  1880. 


Zeb.  Ward  v.  Joseph  C.  Todd,  survivor  of  the  firm  of  Todd 

&  Kapferty. 

Where  a  clefemliiiit  has  been  served  with  process  and  has  answered  the 
original  petition,  tlie  court  lias  personal  jnrisdiction  over  him,  and  a 
second  service  of  process  is  not  necessary  on  the  filing  of  an  amended 
petition  germane  to  the  matters  set  forth  in  the  original  petition,  and 
this  especially  when,  by  his  counsel,  he  resists  the  allowance  of  snch 
amendment. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

U.  M.  Rose,  for  plaintiif  in  error. 

Charles  P.  Redmond,  for  defendant  in  error. 

Waite,  C.  J. — This  was  a  suit  against  Ward,  the  plaintiff  in 
error,  on  a  judgment  in  the  Fayette  Circuit  Court  of  the  State 
of  Kentucky,  and  the  only  question  is  whether,  in  the  record  of 
the  judgment  sued  on,  it  appears  that  the  State  court  had  juris- 
diction to  render  a  personal  judgment  against  Ward.  The 
facts  are  these : 

On  the  17th  of  June,  1872,  Ward  executed  to  the  iirm  of 
Todd  &  Rafferty  his  note  for  $10,733.28,  payable  two  years 
after  date,  with  interest  at  the  rate  of  seven  per  cent,  per 
lv2 
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annum  until  paid,  and  secured  it  by  a  mortgage  on  certain 
property.  Afterwards,  on  the  31st  of  July,  in  the  same  year, 
he  gave  his  note  to  the  same  firm  for  |3,528,  payable,  with 
interest  at  the  same  rate,  in  one  year  from  date,  and  secured 
it  by  mortgage  on  the  same  property.  On  the  8th  of  August, 
1873,  Todd,  as  surviving  partner  of  the  firm  of  Todd  &  Raf- 
ferty,  tiled  a  petition  in  the  Fayette  Circuit  Court,  in  which  he 
set  forth  the  due  execution  of  these  two  notes  and  mortgages 
and  their  respective  liens  on  the  mortgaged  property.  He 
also  stated  that  the  note  of  July  31  was  due  and  unpaid,  and 
that  the  one  of  June  17  was  a  subsisting  debt  but  not  due.  lie 
also  set  forth  a  purchase  of  the  mortgaged  property  by  him  at 
tax  sale  for  $55.09,  and  that  the  city  of  Lexington  had  a  lien 
on  the  property  for  unpaid  purchase-money.  The  notes  and 
mortgages  were  filed  as  exhibits  to  the  petition,  and  the  prayer 
was  for  a  judgment  on  the  small  note,  which  was  due,  for  a 
■sale  of  the  mortgaged  property  to  pay  that  note,  and  that  the 
.residue  of  the  proceeds  might  be  retained  to  satisfy  the  other 
.note  and  the  claim  for  taxes.  Ward  was  served  personally 
with  process  in  the  case  September  8,  1873.  On  the  17th  of 
September  Todd  amended  his  petition  by  setting  forth  that  he 
had"  paid  the  city  of  Lexington  $680  in  full  for  the  amount 
due  as  purchase-money  of  the  property,  and  asking  that  this 
sum  might  be  paid  but  of  the  proceeds  of  any  sale  that  should 
be  made.  After  this,  process  was  again  issued  and  served 
personallj'  on  Ward  September  18.  On  the  19th  of  November 
a  decree  was  entered  in  the  cause  by  default,  finding  the 
amount  due  on  the  note  of  July  31  and  the  claim  for  taxes, 
and  establishing  the  lien  for  the  debt  originally  due  the  city. 
The  lien  under  the  mortgage  to  secure  the  note  under  date  of 
June  17  was  also  recognized  and  established,  and  inasmuch  as 
the  property  could  not  be  sold  in  parts,  except  to  a  limited 
,  extent,  it  was  ordered  that  the  whole  be  sold.  On  the  29th 
of  November  Ward  appeared,  and.  on  his  motion  this  judg- 
ment or  decree  was  set  aside  and  he  had  leave  to  answer, 
which  he  did,  setting  up,  in  effect,  that  the  debt  of  June  17 
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was  not  due;  that  Todd  had  no  lieu  on  the  mortgaged  prop- 
erty for  the  amount  he  had  paid  the  city  of  Lexington ;  that  he 
was  not  entitled  to  foreclose  any  lien  for  taxes,  as  that  was  not 
■  due,  and  that  the  property  was  capable  of  division  for  the  pur- 
poses of  a  sale.  He  therefore  asked  that  only  so  much  of  the 
property  be  sold  as  was  required  to  satisfy  the  debt  then  due. 
Thereupon,  on  tlie  9th  of  December,  it  was  adjudged  (1)  that 
Todd  recover  of  Ward  the  amount  of  the  note  of.  July  31, 
with  interest  until  paid ;  and  (2)  that  so  much  of  the  mortgaged 
property  as  was  necessary  to  pay  that  debt  be  sold.  "Upon 
the  other  questions  raised  in  the  petition  and  answer"  the 
court  took  further  time.  On  the  4th  of  February,  1874,  the 
master  reported  a  sale  of  part  of  the  mortgaged  property  suffi- 
cient to  pay  the  note  of  July  31.  This  sale  was  coniirmed  on 
the  5th  of  February,  1874,  but  no  decree  was  entered  in  respect 
to  the  claim  for  taxes  or  the  amount  paid  the  city  to  discharge 
its  claim  for  purchase-money,  and  on  the  15th  of  August  fol- 
lowing Todd  produced  and  asked  leave  to  tile  an  amended 
petition  in  the  cause.  To  this  Ward  appeared  by  his  counsel 
and  objected,  but  the  objection  was  overruled  and  the  leave 
granted.  In  this  petition  Todd  set  forth  that  the  note  of  June 
17  had  become  due,  and  he  asked  a  judgment  for  this  debt  and 
a  further  foreclosure  of  the  mortgage.  After  this,  serv'ice  on 
Ward  by  publication  was  made,  he  being  at  the  time  absent 
from  Kentucky  and  a  resident  of  Arkansas.  No  personal 
service  of  process  was  made  on  him  within  the  State  after  this 
amendment.  On  the  27th  of  November  a  decree  was  entered 
that  Todd  recover  of  Ward  the  amount  of  the  note  of  June  17, 
1872,  with  interest;  that  what  remained  of  the  mortgaged 
property  be  sold ;  that  so  much  of  the  petition  as  related  to 
the  claim  of  the  city  of  Lexington  for  the  original  price  of  the 
lot  and  to  the  claim  for  taxes  be  dismissed,  and  that  execu- 
tion might  issue  for  so  much  of  the  debt  and  costs  adjudged  to 
Todd  as  remained  unpaid  by  the  sale  of  the  mortgaged  prop- 
erty. Under  this  decree  the  property  was  sold  for  seven  thou- 
sand dollars.     That  sale  was  confirmed,  and  this  suit  was 
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brought  on  the  judgment  to  recover  the  balance  remaining  due 
after  the  proceeds  had  been  applied  as  directed  by  the  decree. 
This  statement  of  the  facts  shows  clearly  that  the  court  had 
jurisdiction  of  "Ward  personally.  He  was  not  only  served  with 
process  in  Kentucky,  but  he  appeared  personally  in  the  action 
and  filed  an  answer  to  the  petition.  In  this  answer  he  put 
in  issue  his  liability  in  that  suit  for  the  money  paid  the  city  of 
Lexington  and  the  money  paid  for  the  taxes.  In  the  first 
decree  these  issues  were  left  undecided  and  the  cause  retained 
on  that  account.  Afterwards  Todd  asked  leave  to  amend  his 
petition,  and  Ward  appeared  unconditionally  to  resist  that 
application.  The  leave  was  granted  and  a  judgment  after- 
wards rendered  in  accordance  with  the  prayer  of  the  amend- 
ment. At  the  same  time  the  issues  left  undetermined  under 
the  original  petition  were  decided  in  favor  of  Ward.  The 
amendment  was  germane  to  the  matters  set  forth  in  the  orig- 
inal petition,  and  the  court  having  once  obtained  rightful 
jurisdictiou  of  the  parties,  could  retain  it  until  complete  relief 
was  atforded  within  the  general  scope  of  the  subject-mutter  of 
the  action.  (Ober  v.  Gallagher,  93  U.  S.,  206.)  Ward  evidently 
recognized  this  fact  when  he  appeared  by  his  counsel  and  re- 
sisted the  application  to  amend  so  as  to  charge  him  personally 
with  the  amount  of  the  note  which  had  fallen  due  while  the 
suit  had  been  pending.  The  claim  is  not  that  the  attorney 
had  no  authority  to  appear  in  the  suit,  but  that  his  appearance 
was  for  a  special  purpose  only.  This  is  clearlv  contradicted 
by  the  record.  A  part  of  the  issues  originally  made  in  the  suit 
were  then  pending,  and  it  was  the  duty  of  counsel  to  be  in 
attendance  on  the  court  to  protect  his  client's  interest  until  the 
whole  subject-matter  of  the  litigation  was  finally  disposed  of. 
.  The  service  by  publication  after  the  amendment  was,  under 
the  circumstances,  unnecessary,  and  did  not  deprive  the  court 
of  the  jurisdiction  which  it  had  acquired  before. 
Affirmed.  Affirmed. 


1880.]  Auffm'ordt  v.  Rasin. 


Opinion  of  the  court. 


Clement  A.  Auffm'ordt,  Jr.,  John  F.  Degenbr,  and  A. 
William  Hessler,  survivors  of  Clement  A.  Auffm'ordt, 
V.  Warner  M.  Easin,  assignee  of  Thomas  Morrell  and  C. 
CuYLER  Campbell,  bankrupts. 

1 .  Vriien  a  petition  in  bankruptcy  was  filed  February  4,  1874,  and  less 

than  four  months  previous  the  bankrupt  had  made  a  fraudulent  pledge 
of  certain  securities,  but  the  assignee  did  not  institute  suit  to  recover 
tlieni  until  March  11,  1875,  the  rights  of  the  parties  are  governed  by 
the  act  in  force  at  the  time  of  tlie  institution  of  the  bankruptcy  pro- 
ceedings, which  prescribed  four  montlis,  (U.  S.  Rev.  Stats.,  sec.  5128.) 
and  not  by  the  amendment  of  Jnne  22, 1874,  whicli  reduced  tlie  period 
to  two  raontlis. 

2.  Tlie  clause  in  tlie  amendment  of  June  22, 1874,  (18  U.  S.  Stats,  at  Large, 

180,)  to  the  bankrupt  act,  reducing  such  period  to  two  montlis,  is  not 
retrospective  in  operation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Charles  M.  Da  Costa,  for  appellants. 

H.  E.  Davies,  Jr.,  for  appellee. 

Miller,  J. — On  the  6th  day  of  February,  1874,  a  petition 
in  bankruptcy  was  filed  in  the  proper  court  against  Thomas 
Morrell  and  C.  Cuyler  Campbell,  who  were  duly  adjudicated 
bankrupts,  and  liasin,  the  appellee  in  this  case,  was  appointed 
assignee. 

He  brought  the  present  suit  in  the  chancery  side  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York  to  recover  certain  securities  received  by  Auffm'ordt 
&  Co.  of  the  bankrupts,  on  the  ground  that  they  were  received 
as  a  preference  of  ci'editors  who  had  knowledge  of  the  insolv- 
ent condition  of  the  bankrupts.  The  assignee  had  a  decree 
for  the  value  of  the  securities,  from  which  this  appeal  is  taken. 

The  testimony  leaves  no  doubt  that  the  transaction  was  in- . 
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tended  as  a  security  for  an  existing  debt,  and  that  appellees 
had  good  reason  to  believe  that  Morrell  and  Campbell  were 
insolvents.  Indeed,  it  is  conceded  that  the  decree  must  be 
aiBrmed  unless  the  time  vyhich  elapsed  between  the  receipt  of 
the. securities  and  the  beginning  of  the  bankruptcy  proceedings 
was  sufficient  to  protect  the  appellees  under  the  bankrupt  law. 

This  period  was,  at  the  time  the  securities  were  received,  to 
wit,  on  the  loth  November,  1873,  fixed  by  the  statute  at  four 
months.  As  the  petition  in  bankruptcy  was  filed  February  4, 
1874,  it  is  clear  the  lapse  of  time  is  no  defense  under  that  act. 
But  Congress,  on  the  22d  day  of  June,  1874,  amended  the 
bankrupt  law  in  many  parficulars,  and  in  this  amendatory  act 
is  found  a  clause  on  this  subject.  It  is  this :  "  That  in  cases 
of  involuntary  or  compulsory  bankruptcy,  the  period  of  four 
months  mentioned  in  section  35  of  the  act  to  which  this  is  an 
amendment,  is  hereby  changed  to  two  months;  but  this  pro- 
vision shall  not  take  effect  until  two  months  after  the  passage 
of  this  act." 

This  suit  was  commenced  May  11,  1875,  and  in  the  answer 
of  defendants  the  lapse  of  two  months  from  the  receipt  of  the 
securities  to  the  filing  of  the  petition  in  bankruptcy'  is  pleaded ; 
but  there  is  no  allegation  in  the  answer  or  in  the  bill,  nor  do 
we  find  any  record  evidence,  that  the  petition  was  filed  by 
creditors,  or  anything  to  show  whether  it  was  a  case  of  volun- 
tary or  involuntary  bankruptcy. 

The  case,  however,  has  been  argued  by  counsel  on  both 
sides  as  if  it  were  the  latter,  and  we  will  so  treat  it.  This  raises 
the  question  whether  the  law  as  it  stood  before  the  amendment 
of  1874,  or  the  time  prescribed  in  that  amendment,  governs 
the  rights  of  the  parties  in  this  suit. 

It  is  to  be  observed  that  the  full  period  of  four  months  from 
the  receipt  of  the  securities  had  passed — indeed,  more  than  six 
months  had  parsed — ^before  the  enactment  of  this  amendment, 
and  the  bankruptcy  proceeding  had  been  initiated  within  that 
period  and  the  assignee  appointed.  The  rights  of  the  parties 
were  therefore  fixed  before  the  new  law  was  passed.     The  as- 
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signee  had  a  vested  right  to -the  securities,  or  to  their  value. 
The,  defendants  were  under  legal  obligation  to  retui'u  these 
securities  or  to  pay  their  value  to  the  assignee.  To  hold  that 
Congress  intended  by  this  amendatory  statute  to  take  away 
that  right  of  action,  is  to  hold  that  it  intended  by  a  retrospect- 
ive statute  to  destroy  a  vested  right  of  property  or  an  existing 
right  of  action.  If  it  be  conceded  that  Congress  could  do 
this,  the  principle  is  too  well  established  to  need  the  citation 
of  authorities,  that  no  law  will  be  construed  to  act  retrospect- 
ively unless  its  language  imperatively  requires  such  a  con- 
struction. We  think  the  clause  in  the  act  of  1874,  under  con- 
sideration, not  only  does  not  require  this,  but  that  such  an  infer- 
ence is  fairly  negatived  by  the  provision  that  the  clause  shall 
not  take  eft'ect  until  two  months  after  the  passage  of  the  act. 
The  evident  purpose  of  this  provision  was,-  that  in  cases  where 
such  a  transfer  had  been  made  as  section  35  of  the  original 
act  forbids,  but  had  not  at  the  date  of  the  act  been  covered  bj' 
the  lapse  of  four  months  without  the  initiation  of  bankrupt 
proceedings,  that  provision  should  remain  the  law  of  such 
cases  for  two  months  after  the  act  was  passed,  though  it  be- 
came immediately  the  rule  as  to  preferences  made  after  its 
passage.  Congress  thus  showed  its  intent  to  provide  one  rule 
for  cases  where  the  lapse  of  time  had  not  yet  cured  the  unlaw- 
ful transfer  made  before  its  passage,  and  the  rule  for  such 
tj'ansfers  made  after  its  passage,  leaving,  by  a  very  strong 
inference,  cases  where  the  rights  of  parties  had  been  fixed 
under  the  old  law  to  be  governed  by  its  provisions. 

There  is  no  question  but  what  Congress  could  by  a  statute 
have  limited  the  time  within  which  an  action  should  be  brought 
in  the  future  so  as  to  have  barred  the  present  action,  which 
was  commenced  nearly  a  year  after  the  new  law  went  into 
effect.  But  this  statute  is  not  a  statute  of  limitation  of  actions, 
but  a  declaration  of  a  period  when  an  act  otherwise  voidable- 
shall  be  held  to  be  valid ;  and  we  see  no  reason  to  believe 
that  in  making  a  new  rule  on  that  subject  Congress  intended 
to  make  it  retrospective,  for  the  purpose  of  destroying  rights. 
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of  property  or  rights  of  action  which  had  become  vested  be- 
fore the  passage  of  the  law. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Affirmed. 


Joseph  P.  Page,  administrator  of  Egbert  C.  Page,  deceased, 
V.  Bernard  Burnstine. 

1.  The  competency  in  the  District  of  Columbia  of  parties  to  testify  as  to 

transactions  with  tlie  decedent  in  actions  against  a  personal  repre- 
sentative, is  to  be  determined  by  section  858  of  the  Revised  Statutes 
of  tlie  United  States,  and  not  by  sections  876  and  877  of  the  E'evised 
Statutes  relating  to  tlie  District  of  Columbia. 

2.  An  assignment  of  an  insurance  policy  held  on  the  evidence  to  be  not 

absolute,  but  a  mere  security  for  money  loaned. 

Appeal  from  the  Supreme  Court  of  the  District  of  Colum- 
bia. 

W.  F.  Mattingly,  for  appellant. 

Enoch  Totten,  for  appellee. 

Harlan,  J.— This  is  an  appeal  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  dismissing  a  bill  filed  by 
the  personal  representative  of  Robert  C.  Page  for  the  purpose 
of  securing  for  the  estate  of  the  decedent  the  benefit  of  a  policy 
upon  his  life  for  |3,000,  issued  November  22,  1866,  by  the 
American  Life  Insurance  Company  of  Philadelphia.  The  bill 
conceded  that  the  defendant  Burnstine  had  an  interest  in  the 
policy  to  the  extent  of  any  loans  of  money  by  him  to  the  as- 
sured, and  prayed  an  account  for  the  ascertainment  of  such 
sums.  The  defendant  resisted  the  relief  asked,  upon  the 
ground  that,  at  the  death  of  the  assured,  he  was  the  absolute 
owner,  by  assignment,  of  the  policy,  and  as  such  entitled  to 
ireceive  to  his  own  use  the  entire  sum  which  might  be  realized 
^thereon.    The  amount  due  on  the  policy  was  |2,676.33,  which 
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was  paid  by  the  company  into  court  to  abide  the  result  of  this 
suit. 

Among  the  depositions  taken  in  the  case  was  that  of  Burn- 
stine.  He  testified  in  reference  to  the  alleged  loans  by  him  to 
Page,  and  the  several  assignments  which  he  claims  were  exe- 
cuted to  him  by  the  assured. 

The  preliminary  question  for  our  consideration  is,  whether 
Bm-nstine,  upon  his  own  motion,  can  testify  as  a  witness  in  the 
cause.  The  contention  of  appellant's  counsel  is,  that  no  part^ 
to  an  action,  by  or  against  a  personal  representative,  can  tes- 
tify against  his  adversary  as  to  any  transaction  with  or  state- 
ment by  the  deceased,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto  by  the  court. 
(Rev.  Stat,  sec.  858.)  This  rule,  it  is  claimed,  applies  to  the 
courts  of  the  District  of  Columbia  as  fully  as  to  the  Circuit 
and  District  Courts  of  the  United  States.  The  contention,  on 
the  other  hand,  of  counsel  for  the  appellee  is,  that  the  question 
of  Burnstine's  competency  is  to  be  determined  by  sections  876 
and  877  of  the  Revised  Statutes  relating  to  the  District  of  Co- 
lumbia. These  positions  require  careful  consideration ;  and  it 
is  essential  to  a  clear  understanding  of  the  question,  thus  pre- 
sented,' to  ascertain  the  history  of  the  several  provisions  now 
incorporated  as  well  in  the  Revised  Statutes  of  the  United 
States  as  in  the  Revised  Statutes  relating  to  the  District  of 
Columbia,  upon  the  subject, of  the  competency  of  witnesses  in 
courts  of  justice. 

By  the  proviso  to  the  third  section  of  an  act  approved  July 
2,  1864,  making  appropriations  for  sundry  civil  expenses  of 
the  government  for  the  fiscal  year  ending  June  30,  1865,  it  is 
declared  "that  iu  the  courts  of  the  United  States  there  shall 
be  no  exclusion  of  any  witness  on  account  of  color,  nor  in  civil 
actions  because  he  is  a  party  to  or  interested  in  the  issue  tried." 
(13  Stat.,  351.) 

By  an  act  approved  on  the  same  day,  July  2,  1864,  entitled 
"An  act  relating  to  the  law  of  evidence  in  the  District  of  Co- 
lumbia," it  is  declared  "that  on  the  trial  of  any  issue  joined, 
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or  of  an}'  matter  or  question,  or  any  inquiry  arising  in  any 
suit,  action,  or  other  proceeding  in  any  court  of  justice  in  the 
District  of  Columbia,  or  before  any  person  having  by  law,  or 
by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence  within  said  District,  the  parties  thereto,  and  the  per- 
sons in  whose  behalf  any  such  action  or  other  proceeding  maj' 
be  brought  or  defended,  and  any  and  all  persona  interested  in 
the  same,  shall,  except  as  hereinafter  excepted,  be  competent 
and  compellable  to  give  evidence,  either  viva  voce  or  by  depo- 
sition, according  to  the  practice  of  the  court,  on  behalf  of  either 
or  any  of  the  parties  to  the  said  action  or  other  proceeding: 
Provided,  That  nothing  herein  contained  shall  render  any  person 
who  is  charged  with  any  offense  in  any  criminal  proceeding 
competent  or  compellable  to  give  evidence  for  or  against  him- 
self or  herself,  or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,  or  shall 
in  any  criminal  proceeding  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  give  evidence  for  or  against 
her  husband,  or  in  any  proceeding  instituted  in  consequence 
of  adultery;  nor  shall  any  husband  be  compellable  to  disclose 
any  communication  made  to  him  by  his  wife  during  the  mar- 
riage ;  nor  shall  any  wife  be  compellable  to  disclose  any  com- 
munication made  to  her  by  her  husband  during  the  marriage." 
(13  Stat.,  374,  375.) 

On  the  3d  March,  1865,  another  act  upon  the  subject  of  the 
competency  of  witnesses  was  passed  by  Congress.  Its  title 
was  "Ah  act  to  amend  the  third  section  of  an  act  entitled 
'An  act  making  appropriations  for  sundry  civil  expenses  of 
the  government  for  the  year  ending  the  30th  day  of  June, 
1865,  and  for  other  purposes,'  so  far  as  the  same  i-elates  to 
witnesses  in  the  courts  of  the  United  States."  By  that  act  it 
is  declared  that  said  third  section  of  the  appropriation  act  of 
July  2,1864,  "be, and  the  same  hereby  is,  amended  by  adding 
thereto  the  following  proviso :  Provided  further,  That  in  actions 
by  or  against  executors,  administrators,  or  guardians,  in  which 
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judgment  may  be  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court."     (13  Stat.,  533.) 

There  is  still  another  act  which  ha,s  an  important  bearing 
upon  the  question  before  us.  We  allude  to  that  portion  of 
section  34  of  the  act  of  February  21,  1871,  creating  a  govern- 
ment for  the  District  of  Columbia,  which  declares  that  "  the 
Constitution  and  all  the  laws  of  the  United  States  which  are 
not  locally  itvapplicable  shall  have  the  same  force  and  effect 
within  the  said  District  of  Columbia  as  elsewhere  within  the 
United  States."  (16  Stat.,  426.)  This  provision  was  not  afiected 
by  the  subsequent  displacement  of  the  District  governrpent 
organized  under  that  act. 

Thus  stood  the  law  up  to  the  date  when  the  two  revisions, 
one  the  Revised  Statutes  of  the  United  States  and  the  other 
the  Kevised  Statutes  relating  to  the  District  of  Columbia,  went 
into  operation. 

If  it  be  true,  as  argued,  that  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  although  organized  under  ancl  by  authority 
of  the  United  States,  and  possessing  the  same  powers  and  juris- 
diction as  the  Circuit  Courts  of  the  United  States,  (12  Stat., 
763;  E.  S.  Dist.  Col.,  sec.  760,)  was  not  intended  to  be  em- 
braced by  the  proviso  to  the  third  section  of  the  appropriation 
act  of  July  2,  1864;  and  if,  as  may  be  further  argued,  the  act 
of  March  3,  1865,  being,  in  terms,  amendatory  only  of  that 
section,  was  not  intended  to  modify  the  special  act  of  the  latter 
date  relating  to  this  District,  it  is  nevertheless  quite  clear  that 
from  and  after  the  passage  of  the  act  of  February  21,  1871, 
if  not  before,  the  act  of  March  3,  1865,  became  a  part  of  the 
law  of  evidence  in  this  District.  The  legal  effect  of  the  declara- 
tion that  all  the  laws  of  the  United  States  not  locally  inapplica- 
ble should  have  the  same  force  and  efiect  within  this  District  as 
elsewhere  within  the  United  States,  was  to  import  into  or  add 
to  the  special  act  of  July  2, 1864,  relating  to  the  law  of  evidence 
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in  the  District,  the  exception  created  by  the  act  of  March  3, 
1865,  to  the  general  statutory  rule  excluding  parties  as  wit- 
nesses.' This  is  manifestly  so,  unless  it  be  that  a  statute  affect- 
ing the  competencj'  of  parties  as  witnesses  in  actions  by  or 
against  personal  representatives  and  guardians,  in  which  judg- 
ment may  be  rendered  for  or  against  them,  was  "locally inap- 
plicable" to  this  District.  But  such  a  position  cannot  be  main- 
tained consistently  with  sound  reason.  The  same  considera- 
tions of  public  policy  which  would  require  the  enforcement  of 
such  a  statute  as  that  of  March  3, 1865,  in  the  Circuit  and  Dis- 
trict Courts  of  the  United  States,  without  regard  to  the  laws 
of  the  respective  States  upon  the  same  subject,  would  suggest 
its  application  in  the  administration  of  justice  in  the  courts  of 
this  District.  Congress  no  doubt  felt  that  the  general  rule 
under  which  parties  were  permitted  to  testify  upon  their  own 
motion  put  the  estates  of  deceased  persons  at  a  great  disad- 
vantage, if  those  proceeding  against  them  by  suit  could,  upon 
their  own  motion,  testify  as  to  transactions  with  or  statements 
by  the  decedent.  To  remedy  that  evil  the  act  of  March  3, 
1865,  was  passed,  and  it  should  not  be  held  locally  inappli- 
cable to  this  District  simply  because  it  enlarges  the  exceptions 
to  the  general  rule  established  by  the  special  act  of  July  2, 
1864. 

These  views  do  not  at  all  conflict  with  the  previous  decisions 
of  this  court,  holding  that  certain  provisions  of  the  general 
statutes  of  the  United  States  relating  to  the  practice  and  pro- 
ceedings in  the  '  courts  of  the  United  States '  were  locally  in- 
applicable to  territorial  courts.  Those  decisions,  it  will  be  seen, 
proceeded  upon  the  ground  mainly  that  the  Legislatures  of  the 
Territories  referred  to,  in  the  exercise  of  power  expressly  con- 
ferred by  Congress,  had  enacted  laws  covering  the  same  sub- 
jects as  those  to  which  the  general  statutes  of  the  United  States 
referred.  It  was,  therefore,  ruled  that  the  territorial  enact- 
ments, regulating  the  practice  and  proceedings  of  territorial 
courts,  were  not  displaced  or  superseded  by  general  statutes 
upon  the  same  subject  passed  by  Congress  in  reference  to 


1880.]  Page  v.  Burnstine.  13 

Opinion  of  the  court. 

"courts  of  the  United  States."  (Clinton  v.  Englebrecht,  13 
Wall,  440;  Hornbuckle  u.  Toombs,  18  Wall,  648;  Good  w. 
Martin,  95  U.  S.,  90.)  No  sucb  state  of  case  exists  here:  The 
reasons  assigned  for  the  conclusion  reached  in  those  cases  has 
no  application  to  the  question  before  us. 

Such  being  the  law  when  the  Kevised  Statutes  of  the  United 
States  and  the  Revised  Statutes  relating  to  the  District  of 
Columbia  went  into  operation,  (which  was  on  the  same  day,) 
we  are  to  inquire  whether  Congress,  by  those  revisions,  has 
made  or  intended  tp  make  any  change  in  the  particular  rule 
of  evidence  now  under  examination.  We  are  of  opinion  that 
no  alteration  of  the  previous  law  was  made  or  intended  to  be 
made.  The  special  act  of  July  2,  1864,  relating  to  the  law  of 
evidence  in  this  District,  is  vepvodaced,  ipsissimis  verbis,  in  two 
paragraphs,  constituting  sections  876  and  877  of  the  District 
revision  ;  the  act  of  July  16,  1862,  (12  Stat.,  588-9,)  the  third 
section  of  the  appropriation  act  of  July  2, 1864,  and  the  act  of 
March  3, 1865,  are  consolidated  into  one  paragraph,  and,  with- 
out the  slightest  material  change  of  language,  constitute  section 
858  of  the  Revised  Statutes  of  the  United  States;  and  the  pro- 
vision already  quoted  from  the  act  of  February  21,  1871,  is 
reproduced  in  section  93  'of  the  District  revision.  If  we  con- 
sulted alone  sections  876  and  877  of  the  Revised  Statutes 
relating  to  the  District,  we  should,  perhaps,  be  constrained  to 
hold  that,  in  the  courts  of  the  District,  ^arft'es  could,  upon  their 
own  motion,  testify  as  well  in  actions  by  or  against  personal 
representatives  as  in  any  other  action.  But  we  cannot  over- 
look the  fact  that,  in  the  revisions,  the  language  of  the  previous 
statutes  has  undergone  no  change  whatever.  We  should 
not,  therefore,  permit  the  mere  collocation  or  rearrangement 
of  the  previous  statutes  in  the  new  revisions,  adopted  on  the 
same  day,  to  operate  to  change  the  law,  and  thereby  defeat 
the  will  of  Congress.  (Rev.  Stat.  Dist.  Col.,  sec.  1296 ;  Rev. 
Stat,  sec.  5600.) 

For  these  reasons  we  are  of  opinion  that  Burnstine  could  not, 
upon  his  own  motion,  testify  as  to  any  transaction  with  or 
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statement  by  the  decedent,  Page.  His  deposition  as  to  such 
transactions  and  statements  must  be  excluded  from  considera- 
tion. 

Upon  tlie  merits  of  the  case  we  waive  any  consideration  of 
the  question  suggested  in  oral  argument  as  to  whether  Burn- 
stine, consistently  with  public  policy,  could  acquire  hj  assign- 
ment any  interest  in  the  insurance  upon  the  life  of  Page  beyond 
such  amount  as  the  latter  actually  owed  him  at  the  time  of  his 
death.  No  such  question  is  raised  in  the  pleadings,  nor  was  it 
suggested  or  considered  in  the  court  below.  We  pass  it  by  for 
the  additional  reason  that  its  determination  is  unnecessary  in 
the  view  which  the  court  takeS'  of  this  case. 

The  transactions  between  Page  and  Burnstine  had  their 
origin,  it  is  conceded,  in  a  loan  of  money  by  the  latter  to  the 
fl)rnier.  To  secure  that  loan  an  assignment  was  made  of  Page's 
interest  in  the  policy  to  the  extent  of  the  sum  borrowed.  Each 
subsequent  assignment  shows  upou  its  face  a  similar  arrange- 
ment, until  that  of  Januar}'  7, 1873,  was  executed.  The  latter 
assignment,  by  itself,  imports  an  absolute  transfer  to  Burnstine 
of  all  the  right,  title,  and  interest  of  the  assured  in  the  policy, 
and  to  the  payments  previously  made  thereon,  as  well  as  all 
benefit  and  advantage  to  be  derived  therefrom.  But  the  cir- 
cumstances disclosed'  in  the  record  indicate,  with  reasonable 
certainty,  that  the  real  and  only  object  of  the  execution  of  the 
assignment  of  Januai-y  7,  1873,  was  to  invest  Burnstine  with 
the  entire  control  of  the  policy,  to  the  end  that,  thereafter,  the 
company  might  deal  directly  with  him,  and,  upon  the  death  of 
the  assured,  that  he  might  be  invested  with  full  authority  to 
receive  the  proceeds  of  the  policy  and  apply  them  in  the  repay- 
ment of  such  sum  or  sums  as  he  had  loaned  to  Page  upon  the 
security  of  the  policy.  In  other  words,  the  last  assignment 
may  be  construed  as  simply  appointing  Burnstine,  upon  the 
death  of  the  assured,  to  receive  from  the  company  such  sum 
as  would  then  be  due  on  the  policy,  and,  after  reimbursing 
himself  to  the  extent  of  his  loans  to  Page,  to  pay  the  balance 
to  the  persons  entitled  thereto.     A  ditierent  construction  of 


1880.]  Page  v.  Buenstine.  15 

Opinion  of  the  court. 

• 
that  instrument  would  place  Burnstine  in  the  position  of  being 
pecuniarily  interested  in  the  death  of  Page.  Unless  compelled 
to  do  so,  we  should  not  suppose  that  he  had  any  desire  or  pur- 
pose to  speculate  upon  the  life  of  Page,  or  to  do  more  than 
setjure  the  repaj'nient  of  the  money  actually  loaned  by  him  to 
the  assured. 

This  construction  of  the  assignment  of  January  7,  1873,  is 
fortified  by  other  evidence.  Cross,  the  local  agent  at  Wash- 
ington of  the  insurance  company,  drew  the  assignment.  In 
his  deposition,  taken  by  the  defendant,  he  testifies  that  Page 
admitted,  about  December,  1871,  his  inability  to  keep  up  the 
premiums.  Burnstine  was  advised  of  these  facts.  Cross  there- 
upon recommended  to  him. that,  in  order  to  save  himself,  he 
.should  secure  an  absolute  assignment  of  the  policy.  Nothing 
was  said  by  the  parties,  upon  the  occasion  when  the  assignment 
was  drawn,  as  to  its  consideration.  If  the  intention  had  been, 
upon  the  part  of  Page,  to  make  an  unconditional  sale,  and  upon 
the  part  of  Burnstine  to  make  an  unconditional  purchase,  of 
the  policy,  something  would  have  been  then  said  indicating 
such  an  intention.  That  portion  of  the  evidence  which  we 
are  at  liberty  to  consider  tends  to  show  that  Burnstine  acted 
upon  the  advice  of  Cross,  and  took  an  absolute  assignment, 
with  Ihe  object  of  saving  himself — a  result  which  can  be  ac- 
complished by  awarding  to  him,  out  of  the  proceeds  of  the 
policy,  such  sum  as  will  reimburse  him  for  the  loans  made  to 
Page.  : 

This  conclusion  is  strengthened  by  the  language  employed 
by  Burnstine  in  his  receipt  of  October  2, 1878.  In  that  paper 
he  acknowledges  the  receipt  from  Page  of  six  orders,. for  $50 
each,  upon  the  disbursing  clerk  in  the  Post-oiBce  Department, 
and  agrees  that  in  the  event  Page  dies  before  the  orders  are 
paid,  and  he,  Burnstine,  should  receive  from  the  insurance 
company  the  whole  or  a  part  of  the  amount  due  on  the  policy, 
he  "  would  make  such  a  settlement  with  his  ( Page's)  represent- 
atives as  the  case  may  require." 

This  obligation  of  Burnstine  was  not,  in  terms,  withdrawn 
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or  cancelled  in  any  of  the  assignments  thereafter  executed,  and 
the  receipt  of  October  2, 1868,  should  not,  therefore,  be  over- 
looked in  ascertaining  the  real  purpose  the  parties  had  in  the 
assignment  of  January  7, 1873.  Our  conclusion  is  still  further 
strengthened  by  the  language  in  one  of  the  conditions  inserted 
in  the  policy,  (of  which,  it  must  be  assumed,  the  parties  were 
aware,)  to  the  eftect  that, "  in  case  of  the  assignment  of  a  policy, 
whether  as  security  or  otherwise,  satisfactory  proofs  of  the  as- 
signee's interest  in  the  insured  life  must  be  furnished  with  the 
proofs  of  death."  If  the  company,  or  Burnstine,  understood 
that  the  latter,  by  the  assignment  of  Januarj'  7,  1873,  became 
entitled  to  the  whole  sum  due  on  the  policy  at  the  death  of  the 
assured,  without  reference  to  the  amount  Burnstine  had  act- 
ually paid  out,  it  would  have  been  an  idle  ceremony  for  the 
latter  to  have  furnished  proofs  of  his  interest  in  the  assured 
life. 

The  decree  must  be  reversed  and  the  cause  remanded,  with 
directions  that  an  account  be  taken,  as  well  of  the  sums  act- 
ually loaned  or  paid  by  Burnstine  to  Page  upon  the  policy  as 
security  for  its  repayment,  as  of  all  sums  paid  by  him  for  the 
purpose  of  keeping  the  policy  in  force,  and  for  such  decree  as 
may  be  in  conformity  to  this  opinion. 

Bkadlet,  J.  (dissenting.) — I  dissent  from  so  much  of  the 
opinion  in  this  case  as  holds  that  the  act  of  Congress  relating 
to  the  admission  of  parties  to  testify  in  the  courts  of  the  United 
States  applies  to  the  courts  of  the  District  of  Columbia.  The 
act  relating  to  that  subject  in  reference  to  judicial  proceedings 
in  the  District  covers  the  whole  subject  and  excludes  the  opera- 
tion of  any  general  law,  unless  the  latter  is  made  specially 
applicable.  The  practice  of  admitting  colored  persons  to  tes- 
tify prevailed  in  the  District  Courts  from  the  organization  of 
the  present  Supreme  Court  of  the  District,  and  did  not  need 
the  aid  of  the  general  statiate.  The  admission  of  parties  to 
testify  in  the  courts  of  the  District  was  provided  for  in  a  dis- 
tinct and  separate  statute  relating  to  the  District  alone. 
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I  concur  in  the  judgment  of  the  court  notwithstanding  the 
evidence  of  the  defendant. 

Eevbrsed. 


Gottlieb.  Cramer  v.  Chester  A.  Arthur,  collegtor  ob  the 
PORT  OF  New  York. 

1.  The  decision  of  Tlie  Collector  v.  Kiohartlp,  23  AViill.,  246,  to  the  effect 

tliat  the  act  of  Marcli  3,  ]873,  fixiiio;  the  value  of  foreign  coins,  super- 
seded all  previous  acts  on  the  same  siibiect,  reaffirmed. 

2.  Under  that  act,  the  proclaination  of  the  Secretary  of  tlie  Treasnr;-,  tix- 

iiig-  the  value  of  foreign   coins,  or  in  ease  the  invoices  are  valued  in 
ilepreciated  cnrrencj-  as  to  sucli  value,  a  cousuI:n-  certificate  as  to  the 
value  of  such  eurreucj'  is  conclusive,  and  cainiot  be  questioned. 
I 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Lewis  Sanders  and  George  N.  Sanders,  for  plaintiff  in  error. 

Edwin  B.  Smith,  Assistant  Attorney  -  General,  for  defendant  in 
error. 

Bradley,  J. — This  is  a  suit  against  the  collector  of  customs 
for  the  port  of  New  York  to  i*ecover  back  duties  alleged  to 
have  been  overcharged.  In  August  and  September,  1874,  the 
plaintiff  imported  goods  from  Viennaj  in  Austria,  chargeable 
with  an  ad-valorem,  duty.  The  invoices  upon  which  they  were 
entered  at  the  custom-house  were  made  out  in  Austrian  paper 
florins,  in  which  currency  they  were  purchased,  and  amounted 
to  the  sum  of  10,163.71  florins.  This  was  assessed  and  liqui- 
dated by  the  collector  at  the  sum  of  $4,818,  gold  coin  of  the 
United  -States,  by  converting  the  same  into  Austrian  silver 
florins  at  45.77  cents  for  each  paper  florin,  and  47.6  cents,  gold 
coin  of  the  United  States,  for  each'Austrian  silver  florin,  mak- 
ing the  duty  equal  to  $1,930.67.  The  plauitift"  paid  the  duty 
under  a  written  protest,  addressed  to  the  collector,  in  which  he 
2  v2 
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assigned  the  following  ground  of  objection,  namelj :  "  In  that 
in  computing  the  amount  in  United  States  money  of  foreign 
dutiable  value  of  the  merchandise  covered  by  the  said  entries, 
you  have  estimated  the  value  of  the  paper  ilorin,  being  the 
currency  in  which  invoices  upon  which  entries  were  made, 
were  made  out  to  be  greater  than  40  cents.  I  claim  that  under 
existing  laws  and  upon  the  fact  that  in  computations  at  the 
custom-house  the  value  of  the  paper  florin  therein  speciiied 
should  be  estimated  as  of  the  value  of  forty  cents,  and  shall 
hold  you  responsible  for  the  excess  of  duty  thus  illegally 
claimed  and  exacted."  The  plaintiii"  having  appealed  to  the 
Secretary  of  the  Treasury  without  effect,  brought  the  present 
action  to  recover  the  alleged  excess  of  duty  exacted. 

On  the  trial,  the  foregoing  facts  being  proved,  the  plaintiit" 
took  the  stand,  and<  testified  that  he  was  in  Vienna  in  1873 
and  part  of  1874,  and  that  in  those  years,  and  for  some  time 
prior  thereto,  the  silver  florin  was  not  in  circulation  in  Aus- 
tria, having  ceased  to  be  a  standard  or  measure  of  value  early 
in  1873,  owing  to  the  fact  that  silver  had  been  demonetized 
by  the  German  Empire,'where  it  had  previously  been  current, 
its  place  as  a  standard  being  taken  by  the  8-florin  Austria- 
Hungarian  gold  piece ;  that  by  the  official  paper  or  gazette  of 
the  stock  exchange  of  Vienna,  the  silver  florin  was  worth  45.46 
cents  in  American  gold  coin  in  September,  1874,  and  the  paper 
florin  43.71  cents ;  that  the  actual  value  of  the  invoice  in  ques- 
tion was  $4,442.56 ;  that  the  amount  of  duty  should  have  been 
assessed  at  |1, 780.67,  and  that  the  excess  paid  and  claimed 
is  1150. 

The  plaintift'  further  exhibited  in  evidence  a  letter  of  the 
Secretary  of  the  Treasury  to  the  collector  of  customs  at  New 
York,  dated  October  23,  1874,  (a  few  weeks  after  the  impor- 
tation of  the  goods  in  question,)  in  which  he  stated,  amongst 
other  things,  that  the  department  had  authentic  information 
that  the  silver  florin  had  generally  been  thrown  out  of  use,  both 
as  a  standard  and  as  currency,  its  place  as  a  standard  being 
taken  by  the  8-floriu  gold  piece,  which  had  its  exact  equivalent 
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in  the  20-franc  gold  piece  of  France.  That  under  these  cir- 
cumstances it  became  necessary  to  review  the  former  action  of 
the  department  in  determining  the  value  of  the  florin  of  Aus- 
tria for  assessment  of  duty  on  imports,  and  to  apply  to  the  8- 
florin  gold  piece  and  the  paper  florin  the  rules  applied  to  all 
currencies  the  values  of  which  are  not  declared  in  terms  by 
some  specific  statute.  The  collector  was  therefore  directed  to 
accept  the  certificate  of  a  consul  of  the  United  States  at  any 
point  in  Austria-Hungary,  as  to  the  value  of  the  paper  florin 
relatively  to  the  8-florin  gold  piece  and  its  equivalent  in  Amer- 
ican gold  dollars,  as  the  true  value  for  duty  of  any  invoice  of 
merchandise  properly  expressed  in  that  currency. 

The  defendant  gave  in  evidence  the  consular  certificate  of 
the  United  States  consul  in  Vienna,  attached  to  the  invoice,  in 
which,  it  was  stated  that  the  true  value  of  the  currency  of  the 
Austria-Hungarian  monarchy,  in  which  the  invoice  was  made 
out,  was  45.77  cents  estimated  in  United  States  gold,  silver 
florin  being  47.60  cents.  He  also  gave  in  evidence  an  extract 
from  the  proclamation  of  the  Secretary  of  the  Treasury  made 
on  the  1st  of  January,  1874,  announcing  the  determination  of 
the  value  of  foreign  moneys  made  by  the  director  of  the  mint 
under  the  act  of  March  3,  1873,  (17  Stats.,  602,)  which  extract 
was  as  follows,  to  wit : 

"The  following  list  of  standard  values  of  foreign  currencies 
in  the  money  of  account  of  the  United  States  shall  be  used  in 
the  computation  of  customs  duties,  until  otherwise  provided  by 
law  or  regulation : 

"  Foreign  moneys  of  account  and  their  values  in  United  States 
money  of  account.  Austria,  monetary  unit,  florin ;  standard, 
silver;  value  in  U.  S.  money  of  account  47.60  [cents.]  " 

Upon  this  evidence  the  court  directed  a  vei'dict  for  the  de- 
fendant, and  the  plaintifl'  excepted. 

Since  the  transactions  above  mentioned  took  place,  we  have 
decided. the  case  of  The  Collector  v.  Richards,  23  Wall.,  246, 
which  arose  about  the  same  time,  and  in  which  some  of  the 
questions  involved  in  the  present  case  were  determined.    We 
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there  held  that  the  act  of  March  3,  1873,  which  declared  that 
the  value  of  foreign. coin,  as  expressed  in  the  money  of  account 
of  the  United  States,  should  be  that  of  the  pure  metal  of  such 
coin  of  standard  value,  and  that  the  values  of  the*  standard 
coins  in  circulation,  of  the  various  nations  of  t^e  world,  should 
be  estimated  annually  by  the  director  of  the  mint,  and  be  pro- 
claimed on  the  1st  day  of  January  by  the  Secretary  of  the 
Treasury-,  superseded  previous  acts  passed  for  fixing  the  value 
of  foreign  money,  both  in  estimating  the  invoices  of  goods  im- 
ported from  foreign  countries,  and  for  other  purposes.  Prior 
to  1873  various  acts  had  been  passed  fixing  the  value  of  for- 
eign money  in  invoices,  commencing  with  the  collection  act 
of  1789,  by  the  eighteenth  section  of  which  the  rates  for  esti- 
mating certain  foreign  coins  and  currencies  were  prescribed. 
(1  Stat.,  41.)  By  this  act,  amongst  other  things,  the  pound 
sterling  was  valued  at  $4.44.  Various  changes  and  additions 
were  made  in  subsequent  laws.  (1  Stat.,  167, 673;  2Id.,121;5 
Id.,  496,  625;  9  Id.,  14;  12  Id.,  207.)  In  1842  the  value  of  the 
pound  sterling,  in  computations  for  payments  to  the  treasury 
and  in  appraising  merchandise,  was  fixed  at  $4.84.  The  last 
general  law  relating  to. the  values  of  other  foreign  moneys 
was  that  of  May  22, 1846.  (9  Stat.,  14.)  By  this  act,  amongst 
other  things,  the  value  of  the  florin  of  the  soutbern  States  of 
Germany  was  fixed  at  40  cents ;  the  florin  of  the  Austrian 
Empire,  and  of  the  city  of  Augsburg,  at  48|  cents;  and  the 
franc  of  France,  Belgium,  &c.,  at  18  cents  6  mills.  This  was 
apparently  the  act  upon  which  the  plaintifi' in  his  protest  based 
his  claim  that  the  florin,  in  his  invoice,  should  be  estimated  at 
40  cents.  It  was  this  act  under  which  the  importer  in  the  case 
of  The  Collector  v.  Eichards  claimed  that  the  franc  should  be 
estimated  at  18  cents  6  mills.  In  that  case  we  held  that  the 
act  of  1846  was  repealed  by  the  act  of  1874,  (which  expi-essly 
repealed  all  acts  and  parts  of  acts  inconsistent  therewith.)  and 
that,  instead  of  a  fixed  and  permanent  valuation  of  foreign 
coins,  (which  must  often  involve  a  departure  from  the  true 
values,)  Congress  had  adopted  the  jnster  plan  of  having  them 


1880.]  Cramer  v.  Arthur.  21 


Opinion  of  the  court. 


subjected  to  annual  revision  by  the  director  of  the  mint,  and 
announced  to  the  public  by  proclamation  of  the  Secretary  of 
the  Treasury.  And  as  the  franc  had  been  thus  proclaimed  to 
be  worth  19  cents  and  3  mills,  we  decided  that  the  collector 
rightly  adopted  that  valuation. 

In  the  present  case,  the  act  of  1846,  if  it  were  in  force,  would 
not  help  the  plaintiif,  inasmuch  as  it  fixes  the  value  of  the 
Austrian  florin  at  48J  cents,  which  is  a  higher  rate  than  that 
announced  in  the  Secretary's  proclamation  of  1874.  He  seems, 
however,  to  have  based  his  claim  on  the  valuation  in  the  law 
of  1846  of  the  florin  of  the  southern  States  of  Germany,  which 
was  at  40  cents.  But,  since  we  have  decided  that  that  act  was 
repealed. by  the  act  of  1873,  it  is  unnecessary  to  examine  it 
further. 

That  the  florin  is  the  standard  money  of  account  of  Austria 
is  as  evident  as  that  the  pound  sterling  is  the  standard  money 
of  account  of  Great  Britain.  The  plaintift''s  own  invoice  is  a 
proof  of  this.  Whether  represented  by  a  corresponding  coin 
of  equal  amount,  is  of  no  consequence.  It  was  only  since  the 
beginning  of  the  present  century  that  the  pound  sterling  was 
thus  represented;  and  yet  its  value  was  as  fixed  and  certain 
before  the  sovereign  was  coined  as  since.  Coin  is  the  basis  of 
the  currency  of  both  countries.  The  piaintifl"  concedes  that 
the  eight-florin  gold  piece  is  a  standard  coin  of  Austria;  and 
he  does  not  pre.tend  that,  according  to  this  standard,  the  florin 
would  be  less  than  it  was  valued  at  in  the  proclamation  of  the' 
Secretary  of  the  Treasury.  The  silver  florin  was  also  formerly 
a  standard  coin  in  Austria,  and  the  florin,  as  a  money  of  ac- 
count, originally  derived  its  value  therefrom.  It  was  from  this 
coin  that  the  valuation  of  the  florin  was  made  by  the  director 
of  the  mint,  as  set  forth  in  the  proclamation  of  the  Secretary. 
That  valuation,  so  long  as  it  remained  unchanged,  was  binding 
on  the  collector  and  on  importers — -just  as  binding  as  if  had  been 
in  a  permanent  statute;  like  the  statute  of  1846,  for  example. 
Parties  cannot  he  permitted  to  go  behind  the  proclamation, 
any  more  than  they  would  have  been  permitted  to  go  behind 
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the  statute,  for  the  purpose  of  proving  by  parol,  or  by  finan- 
cial quotations  in  gazettes,  that  its  valuations  are  inaccurate. 
The  government  gets  at  the  truth  as  near  as  it  can,  and  pro- 
claims it.  Importers  and  collectors  must  abide  by  the  rule  as 
proclaimed.  It  would  be  a  constant  source  of  confusion  and 
uncertainty  if  every  importer  could,  on  every  invoice,  raise 
the  question  of  the  value  of  foreign  moneys  and  coins. 

But  whilst  the  annual  proclamation  of  the  determinations 
made  by  the  director  of  the  mint  has  taken  the  place  of  a  per- 
manent statutory  valuation  of  foreign  coins,  it  has  no  greater 
force  than  a  statute  would  have.  The  question  still  remains 
whether  the  fact  that  the  invoice  was  made  out  in  a  depreci- 
ated currency  entitled  the  plaintiff'  to  a  reduction,  and,  if  it  did, 
whether  such  reduction  was  refused  by  the  collector. 

The  laws  have  always  made  provision  for  the  case  of  in- 
voices made  out  in  depreciated  currencies.  In  the  collection 
act  of  1789,  the  sixty-first  section,  which  fixed  the  values  of  dif- 
ferent foreign  moneys,  concluded  with  the  following  proviso: 
"Provided,  That  it  shall  be  lawful  for  the  President  of  the  Uni- 
ted States  to  cause  to  be  established  fit  and  proper  regulations 
for  estimating  the  duties  on  goods,  &c.,  imported  into  the 
United  States,  in  respect  to  which  the  original  cost  shall  be 
exhibited  in  a  depreciated  currency,  issued  and  circulated  un- 
der authority  of  any  foreign  government."  This  proviso  has 
always  continued  in  force,  and  now  constitutes  section  2903 
of  the  Revised  Statutes.  Such  a  law  is  the  more  necessary 
in  view  of  another  provision  enacted  in  1801,  (2  Stat,  121,) 
and  continued  in  section  2838  of  the  Revised  Statutes,  direct- 
ing that  "all  merchandise  subject  to  a  duty  ad  valorem  shall  be 
made  out  in  tlie  currency  of  the  place  or  country  where  the 
importation  shall  be  made,  and  shall  contain  a  true  statement 
of  the  actual  cost  of  such  merchandise  in  such  foreign  cur- 
rency or  currencies,  without  any  respect  to  the  value  of  the 
coins  of  the  United  States,  or  of  foreign  coins  by  law  made 
current  within  the  United  States  in  such  foreign  place  or 
country."    It  was  the  object  of  this  law  to  compel  the  parties 
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to  show,  in  the  invoices,  the  actual  prices  and  cost  of  their 
goods,  in  the  currency  of  the  country  where  bought,  and  not 
leave  it  to  them  to  make  a  pretended  estimate  of  the  cost 
in  a  coin  valuation.  It  is  true,  the  government  is  not  bound 
by  the  invoice,  but  may  have  the  value  of  the  goods  appraised. 
(Eev.  Stats.,  sees.  2904,  2907.)  Nevertheless,  such  invoices, 
exhibiting  the  actual  transactions,  and  capable  of  being  veri- 
fied by  oath,  are  essential  instrumentalities  in  the  prevention 
of  fraud,  and,  in  the  absence  of  suspicious  circumstances, 
usually  furnish  the  basis  for  estimating  the  actual  values  of 
the  goods.  But  since  they  are  required  to  be  expressed  in  the 
actual  currency  of  the  country  of  exportation,  and  since  that 
currency  may  be  depreciated,  it  is  obvious  that  the  authority 
given  to  the  President  by  the  act  of  1799,  to  establish  tit  and 
proper  regulations  for  estimating  the  duties  when  the  goods  are 
invoiced  in  such  money,  is  very  important.  It  was  passed  at 
a  time  when  the  nations  of  Europe  were  at  war,  and  the  United 
States  was  neutral.  In  England  and  France,  and  perhaps 
other  countries,  specie  payments  had  been  suspended,  and  cur- 
rencies based  on  government  credit  had  been  adopted.  The 
law  seems  to  have  had  in  view  artificial  money  of  this  kind — 
a  depreciated  currency  not  based  on  specie,  but  still  "issued 
and  circulated  under  the  authority  of  the  government."  But 
it  has  been  liberally  construed  by  the  government;  and  the 
President,  acting  through  the  Secretary  of  the  Treasury,  has 
established  regulations  on  the  subject  which  are  sufficiently 
broad  to  meet  every  proper  case. 

The  regulation  in  force  at  the  time  of  the  importation  in 
question  was  as  follows,  namely: 

"  Where  the  standard  value  of  a  foreign  currency  has  been 
proclaimed  by  the  Secretary  of  the  Treasury  in  the  manner 
provided  by  law,  that  value  is  to  be  taken  in  all  cases  in  esti- 
mating customs  duties,  unless  collectors  have  been  otherwise 
instructed,  or  unless  a  depreciation  of  the  value  of  the  foreign 
currency,  expressed  in  an  invoice  from  the  standard  of  that. 
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currency,  shall  be  shown  by  consular  certificate  thereunto  at- 
tached." 

In  the  present  case  a  consular  certiticate  was  in  fact  attached 
to  the  invoice  in  the  following  words,  to  wit: 

"I,  P.  S.  Post,  consul  of  the  United  States  of  America,  do 
herebj-  certify  that  the  true  value  of  the  currency  of  the  Aus- 
tria-Hungarian monarchy,  in  which  currency  the  annexed  in- 
voice of  merchandise  is  made  out,  is  45.77  cents  estimated  in 
United  States  gold,  silver  florin  being  47.60  cents. 

"  (Signed)        P.  S.  Post,     [seal.]  " 

In  this  certificate  the  consul  assumes  the  value  of  the  silver 
florin  to  be  as  it  was  proclaimed  to  be  at  the  beginning  of  the 
year  by  the  Secretary  of  the  Treasury,  namely,  47.60  cents; 
and,  on  this  basis,  he  certifies  that  the  value  of  the  florin  in 
the  currency  in  which  the  invoice  was  made  out  was  45.77 
cents.  And  this,  as  we  understand  the  statement  of  the  case, 
is  the  valuation  adopted  by  the  collector  in  assessing  the  duties 
in  question.  The  plaintift'  seeks  to  go  behind  this  valuation, 
and  to  show  that,  at  the  time  of  the  purchase  of  the  goods,  the 
value  of  the  silver  florin  in  Vienna,  as  quoted  in  the  papers, 
and  as  exhibited  by  the  actual  rate  of  exchange,  was  less  than 
47.60  cents,  namely,  45.46  cents,  and  that  the  value  of  the 
paper  florin  was  43.71  cents. 

This,  we  think,  the  plaintift'  cannot  be  allowed  to  do.  The 
proclamation  of  the  Secretary  and  the  certificate  of  the  consul 
must  be  regarded  as  conclusive.  In  the  estimation  of  the 
value  of  foreign  moneys  for  the  purpose  of  assessing  duties, 
■there  mustJbe  an  end  to  controversy  somewhere.  When  Con- 
gress fixes  the  value  by  a  general  statute,  parties  must  abide 
'by  that.  When  it  fixes  the  value  through  the  agency  of  ofii- 
-ciai  instrumentalities-,  devised  for  the  purpose  of  making  a 
nearer  approximation  to  the  actual  state  of  things,  they  must 
abide  by  the  values  so  ascertained.  If  the  currency  is  a 
-standard  one,  based  on  coin,  the  Secretary's  proclamation  fixes 
■it;  if  it  is  a  depreciated  currency,  the  parties  may  have  the 
:benefit  of  a  consular  certificate.   To  go  behind  these  and  allow 
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an  exfcimination  by  affidavits  in  every  case,  would  put  the  as- 
sessment of  duties  at  sea.  It  would  create  utter  confusion  and 
uncertainty.  If  existing  regulations  are  found  to  be  insuffi- 
cient, if  they  lead  to  inaccurate  results,  the  only  remedy  is  to 
apply  to  the  President,  throiigh  the  Treasury  Department,  to 
change  the  regulations.  From  the  letter  of  tiie  Secretary  ex- 
hibited in  this  case,  we  infer  that  this  was  afterwards  done, 
and  that  he  made  the  desired  change.  But  this  change  in  the 
regulations  does  not  afiect  prior  transactions  which  took  place 
before  they  went  into  eft'ect.  These  transactions  must  be  gov- 
erned by  the  regulations  in  force  at  the  time.  It  is  of  the 
utmost  consequence  to  the  government,  and  it  is,  on  the  whole, 
most  beneficial  to  importers,  that  the  value  of  foreign  moneys 
should  be  officially  ascertained,  and  that  they  should  be  fixed 
bj'  a  uniform  method  or  rule. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Affirmed. 


The  Life  Association  of  America,  William  S.  Eelf,  super- 
intendent   OF    THE    INSURANCE    DEPARTMENT    OF    MISSOURI, 

AND  Daniel  M.  Frost,  special  agent,  &c.,  v.  Samuel  E. 

EUNDLE  AND  HeLEN  EuNDLE. 

1.  A  superintendent  of  insurance  companies  appointed  bj'a  State  statute, 

which  also  vests  in  liim  the  property  of  insolvent  insurance  compa- 
nies, is  a  trustee  for  the  benefit  of  tlie  creditors  of  tlie  defunct  com- 
pany, and,  as  such  officer  or  agent,  lie  may  proceed  in  Slates  outside 
of  that  appointing  him  to  collect  the  assets  of  the  company  and  to 
represent  it  in  litigation, 

2.  Deriving  his  authority  from  a  State  statute,  which  is  virtually  part  of 

the  charter  of  the  company,  of  which  all  dealing  with  it  must  take 
notice,  his  powers  are  not  analogolis  to  those  of  ah  administrator  or 
receivoi-  appointed  by  a  State  court,  bnt  are  extraterritorial. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
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'James  Gdrr  and  George  D.  Reynolds,  for  appellants. 
Armand  Pitot,  for  appellees. 

Waite,  C.  J. — The  Life  Association  of  America  was,  on  the 
5th  of  l^ovembor,  1879,  a  corporation  of  the  State  of  Mis- 
souri, for  the  purpose  of  doing  a  life  insurance  business,  with 
its  chief  office  at  St.  Louis,  in  that  State.  By  the  laws  of  Mis- 
souri, the  superintendent  of  the  insurance  department  of  the 
State  government  might,  under  certain  circumstances,  insti- 
tute proceedings- in  the  courts  of  the  State  for  the  dissolution 
of  such  a  corporation  and  the  winding  up  of  its  affairs.  Sec- 
tion 6043  of  the  Revised  Statutes  of  Missouri  is  as  follows: 

"Upon  the  rendition  of  a  final  judgment  dissolving  a  com- 
pany, or  declaring  it  insolvent,  all  the  assets  of  such  company 
shall  vest  in  fee-simple,  and  absolutely,  in  the  superintendent 
of  the  insurance  department  of  this  State,  and  his  successor 
or  successors  in  office,  who  shall  hold  and  dispose  of  the  same 
for  the  use  and  benefit  of  the  creditors  and  policy-holders  of 
such  company,  and  such  other  persons  as  may  be  interested  in 
such  assets." 

On  the  13th  of  October,  1879,  L.  E.  Alexander,  a  citizen  of 
Missouri,  and  the  receiver  of  the  Columbia  Life  Insurance 
Company  of  Missouri,  recovered  a  claim  against  the  Life  Asso- 
ciation of  America  for  one  million  one  hundred  thousand  dol- 
lars, and  thereupon  William  S.  lielf,  the  superintendent  of  the 
insurance  department  of  the  State,  commenced  proceedings 
under  the  statute  to  dissolve  the  last-named  corporation  and 
wind  up  its  aftairs.  In  his  petition  he  prayed  that  the  com- 
pany might  be  enjoined  from  doing  any  further  business,  and 
that  an  agent  might  be  appointed  to  take  charge  of  its  prop- 
erty temporarily.  Such  an  order  was  made  in  the  cause,  and 
D.  M.  Prost,  a  citizen  of  Missouri,  appointed  temporary  agent 
and  receiver.    Frost  at  once  qualified  under  this  appointment. 

On  the  5th  of  November,  1879,  Bundle  and  wife,  the  appel- 
lees, policy-holders  of  the  company,  commenced  suit  in  the 
Fifth  District  Court  of  the  parish  of  New  Orleans,  against  the 
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Life  Association,  Frost,  the  temporary  agent  and  receiver,  John 
E.  Fell,  the  local  agent  of  the  company  at  New  Orleans,  and 
L.  E.  Alexander,  receiver  of  the  Columbia  Life  Insurance 
Company,  the  object  of  which  was  to  have  the  assets  of  the 
company  in  Louisiana  declared  a  trust  fund  and  applied  to  the 
payment  of  the  claims  of  Louisiana  creditors  and  policy-hold- 
ers in  preference  to  others.  In  the  bill  the  decree  in  favor  of 
the  receiver  of  the  Columbia  Life  Insurance  Company,  and  the 
proceedings  by  Eelf,  the  superintendent  of  the  insurance  de- 
partment, with  the  appointment  of  Frost  as  temporary  receiver, 
were  set  out  in  detail,  and  the  whole  object  and  purpose  of  the 
suit  was  to  keep  the  Louisiana  assets  out  of  the  hands  of  Eelf 
and  his  successors  in  office.  No  special  relief  was  asked  against 
the  receiver  of  the  Columbia  Life  Insurance  Company.  Upon 
the  filing  of  the  bill,  "Walter  B.  "Wilcox  was  appointed  receiver. 
Service  of  process  was  made  on  Alexander  only  through  Fran- 
cis iJ.  Lee,  who  was  appointed  curator  ad  hoc  at  the  same  time 
that  Wilcox  was  appointed  receiver.  Fell  was  made  a  party 
only  for  the  purpose  of  reaching  property  in  his  hands. 

On  the  10th  of  November  the  company  was  dissolved  by  a 
decree  of  the  Missouri  court,  and  its  property  vested  in  Eelf, 
superintendent  of  the  insurance  department,  as  provided  by 
the  statute.  On  the  17th  of  the  same  month  Eelf  was,  on 
his  own  motion,  made  a  party  to  the  suit  in  New  Orleans,  as 
the  legal  representative  of  the  late  corporation,  and  on  the 
28th  he  filed,  a  petition  for  the  removal  of  the  cause  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Lou- 
isiana. In  his  petition  he  set  forth  his  own  citizenship  in 
Missouri,  and  that  of  the  appellees  in  Louisiana.  The  citizen- 
ship of  all  the  other  persons  named  as  parties  to  the  suit  ap- 
pear^ in  the  pleadings.  He  also  gave  the  security  required 
by  the  act  of  Congress,  and  on  the  5th  of  December,  which 
was  in  time,  tiled  in  the  Circuit  Court  a  copy  of  the  record  in 
the  State  court.  On  the  9th  of  the  same  month  the  receiver 
appointed  in  the  State  court  moved  to  dismiss  the  cause  and 
strike  it  fi"om  the  docket  of  the  Circuit  Court,  (1)  because  that 
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court  was  without  jurisdiction  cither  of  the  person  or  the  sub- 
ject-matter; (2)  because  Kelt' had  no  standing  in  court,  he  being 
a  creature  of  the  State  of  Missouri,  without  capacitj'  to  sue  or 
remove  causes  in  Louisiana;  (3)  because  the  suit  was  improp- 
erly removed ;  and  (4)  because  the  State  court  having  first 
taken  charge  of  the  property,  the  Circuit  Court  could  not  in- 
terfere with  the  possession  of  the  receiver  of  that  court.  Wliile 
this  motion  was  pending,  and  on  the  30th  of  December,  the 
Life  Association  and  Frost  filed  their  petition  in  the  State  court, 
setting  forth  the  former  petition  of  Relf,  and  adopting  it  and 
all  that  had  been  done  under  it  as  their  own,  and  also  asking 
that  the  suit  be  removed  on  tJieir  own  account.  They  also 
gave  the  security  required  by  the  act  of  Congress.  On  the  5th 
of  January  the  Circuit  Court  heard  the  motion  of  the  State 
court  receiver  made  on  the  9th  of  December,  and  I'emanded 
the  cause.  From  that  order  the  Life  Association,  Keif,  and 
Frost  took  this  appeal,  under  the  act  of  1875.  (18  Stats.,  pt. 
3,  472,  sec.  5,  chap.  137.) 

"We  think  the  Circuit  Court  erred  in  remanding  the  cause. 
The  entire  controversy  is  between  the  appellees,  representing 
the  Louisiana  creditors  and  policy-holders,  on  one  side,  and 
Keif,  the  statutory  representative  of  the  corporation  and  its 
property,  on  the  other,  as  to  'their  respective  rights  to  what  the 
appellees  claim  are  Louisiana  assets  belonging  primarily  to 
Louisiana  creditors.  Fell  and  the  receiver  of  the  Columbia 
Life  Insurance  Company  are  formal  parties  only.  Fell  has  in 
his  possession,  as  a  naked  trustee,  some  of  the  Louisiana  assets, 
and  the  receiver  of  the  Columbia  Life  is,  so  fer  as  anything 
appears,  no  more  than  a  general  creditor  of  the  dissolved  cor- 
poration whom,  necessarily,  under  the  law.  Keif  represents. 
After  the  decree  of  dissolution  the  Life  Association  Company 
had  no  longer  any  corporate  existence,  and  the  temporary 
agency  and  receivership  of  Frost  was  ended  when  the  property 
of  the  corporation  was .  transferred  to  Keif  and  he  became, 
under  the  law,  entitled  to  the  possession. 

Keif  is  not  an  officer  of  the  Missouri  State  court,  but  the  per- 
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son  designated  by  law  to  take  the  property  of  any  dissolved 
life  insurance  corporation  of  that  State,  and  hold  and  dispose 
of  it  in  trust  for  the  use  and  benetit  of  creditors,  and  other  par- 
ities interested.  The  law  which  clothed  him  with  this  trust  was, 
in  legal  effect,  part  of  the  charter  of  the  corporation.  He  was 
■  the  statutory  successor  of  the  corporation  for  the  purpose  of 
winding  up  its  affairs.  As  such  he  represents  the  corporation 
at  all  times  and  places  in  all  matters  connected  with  his  trust. 
lie  is  the  trustee  of  an  express  trust,  with  all  the  rights  which 
properly  belong  to  such  a  position.  He  is  an  ofKcer  of  the 
State,  and  as  such  represents  the  State  in  its  sovereignty  while 
performing  its  public  duties  connected  with  the  winding  up  of 
the  affairs  of  one  of  its  insolvent  and  dissolved  corporations. 
His  authority  does  not  come  from  the  decree  of  the  court,  but 
from  the  statute.  Pie  appeared  in  Louisiana  not  by  virtue  of 
.  any  appointment  from  the  court,  but  as  the  statutory  successor 
of  a  corporation  which  the  court  had  in  a  legitimate  way  dis- 
solved and  put  out  of  existence.  He  was  in  fact  the  corporation 
itself  for  all  the  purposes  of  winding  up  its  atiairs. 

We  are  aware  that,  except  by  virtue  of  some  statutory  au- 
thority, an  administrator  appointed  in  one  State  cannot  gener- 
ally sue  in  another,  and  that  a  receiver  appointed  by  a  State 
court  has  no  extraterritorial  power,  but  a  corporation  is  the 
creature  of  legislation,  and  may  be  endowed  with  such  powers 
as  its  creator  sees  lit  to  give.  Necessarily  it  must  act  through 
agents,  and  the  State  which  creates  it  may  say  who  those  agents 
shall  be.  One  may  be  its  representative  when  in  active  opera- 
tion and  in  full  possession  of  all  its  powers,  and  another  if  it 
has  forfeited  its  charter  and  has  no  lawful  existence  except  to 
wind  up  its  affairs.  No  State  need  allow  the  corporations  of 
other  States  to  do  business  within  its  jurisdiction  unless  it 
chooses,  with  perhaps  the  exception  of  commercial  corpora- 
tions; but  if  it  does,, without  limitation  express  or  implied,  the 
corporation  comes  in  as  it  has  been  created.  Every  corpora- 
tion necessarily  carries  its  charter  wherever  it  goes,  for  that  is 
the  law  of  its  existence.    It  may  be  restricted  in  the  use  of  some 
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of  its  powers  while  doing  business  away  from  its  corporate 
home,  but  every  person  who  deals  with  it  everywhere  is  bound 
to  take  notice  of  the  provisions  which  have  been  made  in  its 
charter  for  the  management  and  control  of  its  affairs,  both  in 
life  and  after  dissolution. 

By  the  charter  of  this  corporation,  if  a  dissolution  was  de- 
creed, its  propert}'  passed  by  operation  of  law  to  the  superin- 
tendent of  the  insurance  department  of  the  State,  and  he  was 
charged  with  the  duty  of  winding  up  its  aft'airs.  Every  policy- 
holder and  creditor  in  Louisiana  is  charged  with  notice  of  this 
charter  right,  which  all  interested  in  the  affairs  of  the  corpora- 
tion can  insist  shall  be  regarded.  The  appellees,  when  they 
contracted  with  the  Missouri  corporation,  impliedly  agreed 
that,  if  the  corporation  was  dissolved  under  the  Missouri  laws, 
the  superintendent  of  the  insurance  department  of  the  State 
should  represent  the  company  in  all  suits  instituted  by  them 
affecting  the  winding  up  of  its  affairs.  Relf  therefore  became, 
by  operation  of  law,  the  successor  of  the  corporation  in  the 
litigation  these  appellees  instituted  in  Louisiana.  He  was,  in' 
legal  effect,  their  only  opponent  in  the  suit  they  had  begun, 
and  as  he  appeared  in  time  and  was  a  citizen  of  Missouri,  rep- 
resenting a  Missouri  corporation,  he  was  entitled  to  remove 
the  cause  and  require  citizens  of  Louisiana  to  litigate  their 
claims  with  him  in  the  courts  of  the  United  States. 

The  order  of  the  Circuit  Court  remanding  the  suit  is,  there- 
fore, reversed,  and  the  record  remanded  to  that  court  with  in- 
structions to  proceed  according  to  law  as  with  a  pending  suit 
within  its  jurisdiction  by  removal. 

Reversed. 
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George  H.  Bharpe  v.  Michael  L.  Doyle  and  John  F. 
Adolphi. 

1.  By  virtue  of  tlie  authority  eoiiterrcd  upon  tlie  iniirsiial  by  tlie  provis- 

ional warrant,  of  seizure  from  a  conrt  of  bankruptcy,  issued  uuder 
section  5023  of  tlie  Kevised  Statutes  of  the  United  States,  lie  has  tlie 
riglit  to  seize  not  only  all  tlie  property  in  the  actual  possession  of  tlie 
bankrupt,  hut  stll  property  wliicli  lie  believes  belongs  to  the  bankrupt, 
tliough  in  the  possession  of  otiicrs  asserting  adverse  title. 

2.  Acting  as  he  does  on  liis  own  responsibility  in  making  such  seizure,  he 

may  prove  who  has  the  actual  title  if  sued  in  trespass  by  the  parties 
claiming  title,  when  dispossessed  by  liim. 

Error  to  the  Superior  Court  of  the  city  of  New  York. 

Charles  E.  Whitehead  and  I).  M.  Porter,  for  plaintiff  in  error. 

William  Henry  Arnoux,  for  defendants  in  error. 

Miller,  J. — This  is  a  writ  of  error  to  the  Superior  Court 
of  the  city  of  New  York. 

Alfred  E.  Lagrave  and  James  D.  Otis,  partners  in  trade, 
were  adjudicated  bankrupts  on  the  8th  daj'  of  June,  1872,  on 
a  petition  filed  May  30.  On  the  Ist  day  of  June  a  warrant 
was  issued,  uuder  the  seal  of  the  District  Court  in  which  the 
bankruptcy  proceedings  were  pending,  directed  to  the  marshal 
of  the  district,  which,  after  reciting  that  a  previous  order  had 
been  obtained  for  the  possession  of  the  bankrupts'  goods,  pro- 
ceeded as  follows : 

"  You  are  therefore  required  and  authorized,  immediately 
upon  receipt  hereof,  to  take  possession  provisionally  of  all  the 
property  and  effects  of  said  Alfred  E.  Lagrave  and  James  D. 
Otis,  and  safely  keep  the  same  until  the  further  order  of  the 
court." 

Under  this  waiTant  the  plaintiff  in  error,  who  was  the  mar- 
shal to  whom  the  writ  was  directed,  seized  eight. packages  of 
goods.     For  this  act  he  was  sbed  in  the  State  court  bj'  the 
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defendants  in  error,  who  recovered  judgment  against  him  for 
their  value,  which  judgment  was  finally  aflirraed  by  the  Court 
of  Appeals  of  the  State  of  New  York. 

The  case  was  tried  by  a  jury,  the  defendant's  plea  being 
that  the  goods  were  the  property  of  the  bankrupts,  and  were 
lawfully  seized  under  the  warrant  for  provisional  possession. 

While  it  is  uncontradicted  that  the  goods  had  been  the 
property  of  the  bankrupts,  evidence  was  given  tending  to 
show  that  they  had  been  purchased  a  few  days  before  by  the 
plaintitfs  in  this  action,  ^nd  other  evidence  to  show  that  this 
was  done  in  fraud  of  the  bankrupt  law.  There  was  also  evi- 
dence tending  to  shpw  that  the  goods,  when  seized  by  the 
marshal,  were  not  in  the  possession  of  the  bankrupts,  but 
were  in  the  possession  of  plaintifi'a,  or  of  some,  one  for  them. 
In  this  state  of  the  evidence  the  court  gave  the  jury  the  follow- 
ing instruction,  which  was  excepted  to: 

"  Gentlemen:  As  you  know,  the  defendant  is  a  United  States 
marshal.  He  has  certain  powers  given  to  him  by  statute. 
Under  a  warrant  of  the  kind  in  evidence  (the  form  of  which 
it  is  unnecessary  to  read  to  you)  he  has  authority  to  take  goods 
belonging  to  a  bankrupt,  and  which  are  in  his  possession.  He 
has  no  authority  under  such  a  warrant  to  take  goods  from  a 
third  pei'son  having  possession  for  himself  of  the  goods,  and 
claiming  as  a  matter  of  right  to  be  entitled  to  their  possession. 
If  that  be  the  case  here,  the  defendant  had  no  right  to  take 
these  goods  from  Mr.  Ketchum's  warehouse.  If  Mr.  Doyle 
was,  as  a  matter  of  fact,  in  possession  of  these  goods,  claim- 
ing them  as  owner  for  himself,  then  the  plaintitfs,  Doyle  and 
Adolphi,  are  entitled  to  recover  for  the  value  of  the  goods 
what  you  shall  find  it  to  be ;  otherwise,  the  defendant  is  en- 
titled to  a  ve4'dict.  It  will  be  unnecessary  for  you  to  inquire 
as  to  the  reasons  of  this ;  but  I  say  to  you,  brieily,  that  such 
a  rule  of  law  as  that  does  not  finally  determine  the  rights  of 
the  parties,  because  the  defendant  may  only  have  limited 
rights  to  take  possession  under  certain  circumstances,  while 
the  assignee  in  bankruptcy  for  the  creditors  of  Lagrave  &  Co. 
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might  try  the  question  on  ditierent  principles  of  law.'    This 
defendant  is  an  officer  of  the  law  with  certain  limited  powers." 

This  charge  was  decisive  of  the  case,  because  there  was  no 
doubt  that  the  goods  when  I'eceived  were- in  the  actual  custody 
of  persons  other  than  the  bankrupts,  under  claim  of  title  to 
them.  It  also  presents  a  case  in  which  the  defendant  asserted 
a  right,  under  the  laws  of  the  United  States,  which  was  refused 
to  him,  namely,  that  the  pretended  purchase  of  the  plaintiffs 
was  a  fraud  upon  the  bankrupt  law,  and  gave  them  no  title  to 
the  goods,  but  that  the  ownership  was,- by  virtue  of  the  bank- 
ruptcy proceedings,  in  the  assignee,  and  that  plaintiffs  were 
not  entitled  to  recover.  The  soundness  of  the  court's  instruc- 
tion, which  was  affirnied  in  the  Court  of  Appeals,  depended; 
upon  the  authority  conferred  on  the  marshal  by  the  provisional 
warrant  of  seizure.  The  case  is  therefore  a  proper  one  for  a 
writ  of  error  from  this  court. 

The  language  of  the  writ  in  the  marshal's  hand  is  identical 
in  its  mandatory  part  with  that  of  section  5023  of  the  Revised: 
Statutes;  and  if  .he  did  no  more  than  the  writ  commanded  ^ 
him  to  do,  it  was  a  sufficient  justification  for  his  act,  unless 
the  act  of  Congress  was  unconstitutional.     This  is  not  pre- 
tended either  here  or  in  the  State  courts. 

It  is  a  little  difficult  to  see  upon  what  principle  fhe  plaintitfs 
can  recover  the  value  of  these  goods,  if  they  were  not  the 
rightful  owners  of  them.  It  is  true  that  in  a  case  of  naked 
trespass,  without  claim  of  right  in  the  trespasser,  the  possessor 
of  the  goods  may  recover,  without  regard  to  the  state  of  the 
title.  But  such  is  not  the  case  here^  The  defendant  was  act- 
ing under  a  lawful  writ  from  a  court  which  had  jurisdiction 
to  issue  it.  Bj'  his  plea  he  took  upon  himself  the  burden  of 
proving  that  the  goods  were  subject  to  seizure  under  the  writ; 
and  in  doing  so  he  must  of  course  prove  that  the  plaintiffs 
were  not  the  lawful  owners  of  them.  In  other  words,  that  the 
right 'of  the  assignee  in  bankruptcy,  whose  right  he  represented 
in  that  suit,  was  superior  to  that  of  plaintitfs. 

But  the  court  said:  "You  shall  not  be  permitted  to  prove 
3  v2 
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that.  ■  If  plaintiffs  show  that  they  were  in  possession,  asserting 
ownership,  you  will  not  be  allowed  to  contradict  that  asser- 
tion." 

Such  a  proposition  is  opposed  to  all  the  analogies  of  the  law. 

If  a  writ  issaos  from  a  court  of  competent  jurisdiction,  and 
directing  an  otficer  to  seize  property  which  is  described  in  the 
writ,  as  in  case  of  admiralty  or  replevin,  or  in  the  writ  of 
ejectment,  the  writ  itself  is  a  protection  when  the  officer  is 
sued  in  trespass.  If,  however,  the  writ  in  general  terms  directs 
or  authorizes  him  to  seize  the  property  of  an  individual,  with- 
out a  special  description  of  the  property  to  be  seized,  he  exer- 
cises the  authoritj'  conferred  at  his  own  risk  as  regards  the 
ownership  of  the  property,  and  whether  it  is  liable  to  seizure 
undei'  that  process.  Such  is  the  rule  of  law  in  ordinary  writs 
of  attachment,  and  in  the  writ  of  fieri  facias  at  common  law. 

When,  however,  the  officer  is  sued  by  some  one  other  than 
the  defendant  in  trespass  for  a  wrongful  levy  of  the  writ,  it  has 
never  been  doubted  that  the  title  to  the  property  and  the  right- 
fulness of  the  seizure  under  the  writ  was  open  to  inquiry  in  such 
a  suit,  and  that  unless  plaiutift'  made  out  his  case  before  the 
jury,  he  must  fail.  This  subject  is  fully  considered  by  the  court 
in  the  case  of  Buck  v.  Colbath,  3  Wall.,  334. 

No  just  distinction  can  be  seen  between  this  latter  class  of 
cases  and  the  one  now  under  consideration.  The  act  of  Con- 
gress was  designed  to  secure  the  possession  of  the  property  of 
the  bankrupt,  so  that  it  might  be  administered  under  the  pro- 
ceedings in  the  bankrupt  court.  Between  the  lirst  steps  ini- 
tiating proceedings  in  that  court  and  the  appointment  of  the 
assignee  a  considera,ble  time  often  passes.  During  that  time 
the  property  of  the  bankrupt,  especially  in  a  case  commenced 
by  creditors,  may  be  surreptitiously  conveyed  beyond  the  reach 
of  the  court  or  of  the  assignee,  to  whose  possession  it  should 
come,  when  appointed.  If  the  bankrupt  does  not  voluntarily 
aid  the  court,  or  is  inclined  to  defeat  the  proceeding,  he  can, 
with  the  aid  of  friends  or  of  irresponsible  persons,  sell  his 
movable  property  and  put  the  money  in  his  pocket,  or  secrete 
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his  goods  or  remove  them  beyond  the  reach  of  the  assignee  or 
the  process  of  the  court,  and  thus  defy  the  law.  The  evidence 
in  this  case  shows  the  manner  in  which  this  can  be  done. 

It  was  the  purpose  of  the  act  of  Congress  to  remedy  this 
evil.  It  therefore  provides  that,  as  soon  as  the  petition  in 
bankruptcy  is  tiled,  the  court  may  issue  to  the  marshal  a  pro- 
visional warrant  directing  him  to  take  possession  of  all  the 
property  and  effects  of  the  bankrupt  and  hold  them  subject  to 
the  further  order  of  the  court.  To  have  limited  this  right  or 
duty  of  seizui'e  to  such  property  as  he  might  tind  in  the  actual 
possession  of  the  bankrupt,  would  have  manifestly  defeated, 
in  many  instances,  the  purpose  of  the  writ.  There  is,  there- 
fore, no  such  limitation,  expressed  or  implied.  As  in  the  writ 
of  attachment,  or  the  ordinary  execution  on  a  judgment  for  the 
recovery  of  money,  the  officer  is  authorized  to  seize  the  prop- 
erty of  the  defendant  wherever  found ;  so,  here,  it  is  made 
his  duty  to  take  into  his  possession  the  bankrupt's  property 
wherever  he  may  find  it.  It  is  made  his  duty  to  collect  and 
hold  possession  until  the  assignee  is  appointed  or  the  property 
is  released  by  some  order  of  court;  and  he  would  ill  perform 
that  duty  if  he  should  accept  the  statement  of  every  man  in 
whose  custody  he  found  property  which  he  believed  would 
belong  to  the  assignee,  when  appointed,  as  a  sufficient  reason 
for  failing  to  take  possession  of  it. 

But  he  does  this  on  his  own  responsibility  for  not  only  a 
faithful  but  a  correct  judgment  in  deciding  what  property  to 
seize.  He  is  liable  to  suit  if,  by  mistake,  he  takes  possession 
of  property  not  liable  to  seizure  under  his  warrant. 

Such  a  suit  was  brought  in  this  case,  and  we  can  see  no 
reason  why  the  issue  made  by  the  pleadings,  namely,  the  true 
ownership  of  the  property,  should  not  have  been  fully  submit- 
ted to  the  jury.  It  was  the  shortest  waj-  to  determine  the 
rights  of  the  parties.  It  was  the  first  time  the  issue  was  pre- 
sented.    It  was  before  a  court  of  competent  jurisdiction. 

To  hold  that  the  plaintifts,  by  reason  of  their  bare  assertion 
of  ownership  connected  with  possession,  must  recover  of  the 
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marshal  the  value  of  the  property,  and  that  the  assignee  could 
then  have  sued  plaintiffs  and  recovered  it  from  them,  is  a 
mode  of  doing  justice  that  does  not  commend  itself  to  our 
judgment,  even  if  the  assignee  could  be  sure  to  lind  a  respon- 
sible defendant  when  he  came  to  sue. 

"We  are  of  opinion  that  the  Court  of  Appeals  of  New  York 
was  in  error  in  its  construction  of  the  bankrupt  law  and  in 
affirming  the  instruction  of  the  inferior  court. 

The  judgment  of  the  Superior  Court  is  therefore  reversed, 

and  the  case  remanded  for  further  proceedings  in  conformity 

with  this  opinion. 

Eeversed. 


Joseph  Salustine  Cucullu  v.  Joseph  Hernandez,  Mary  Her- 
nandez Walker,  individually  and  as  testamentary  exec- 
utrix OF  A.  W.  Walker,  L.  A.  Kearns,  and  Jean  Numa 
Aniquo. 

1.  An  owiiei'  of  a  plantation  moi'tgages  it  to  secnre  some  notes  given  for 

a  loan.  He  siibsequontly  sells  tlie  plantation,  the  vendee,  with  the 
consent  of  the  mortgage  creditor,  assnmiiig  this  lien,  and  giving  a 
lien  to  the  vendor  to  secure  notes  for  the  unpaid  installments  of  the 
purchase-money.  The  assifinee  of  the  notes  seciu-ed  by  llie  original 
mortgagee  has  a  prior  Vwn  to  the  lien  held  by  the  vendor  for  the  un- 
paid purchase-money,  wliich  is  good  as  against  sucli  vendor,  althongh 
not  reinsci'ibed  according  to  the  Louisiana  statute,  such  reinscription 
being  required  to  preserve  tlie  lien  only  as  against  thiril  parties,  and 
not  as  against  the  parties  to  the  mortgage. 

2.  Article  3063  of  tlie  Louisiana  Civil  Code,  discharging  a  surety  by  the 

giving  of  tinie  to  tlie  debtor,  does  not  apply  to  a  case  wlicre  the  ven- 
dee assumes  the  payment  of  a  mortgage  previously  given  by  his  ven- 
dor, the  relation  of  principal  and  surety  not  existing  in  such  a  case. 

3.  A  purcliase  of  an  interest  in  a  suit  after  judgment  is  not  a  purchase  of 

a  litigious  right ;  nor  can  a  defendant  who,  instead  of  paying  the  price 
of  the  transfer,  contests  the  suit,  avail  himself  of  tlie  privilege  given 
by  article  2652,  allowing  a  release  to  the  party  against  whom  a  litig- 
ious right  has  been  transferred  by  paying  to  the  transferee  the  real 
price  of  the  transfer. 

4.  Various  questions  of  fact  passed  upon; 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Di.strict  of  Louisiana. 

Francis  W.  Baker,  Joseph  P.  Hornor,  and  WiUiam.  S.  Benedict, 
for  complainaut. 

Thomas  J.  Sem.mes,  for  appellee  Hernandez. 

Woods,  J. — On  February  1,  1850,  the  complainant,  Joseph 
S.  Cucullu,  was  the  owner  of  certain  real  estate  situate  in  the 
parish  of  St.  Bernard,  in  the  State  of  Louisiana,  known  as  the 
Myrtle  Grove  Plantation.  On  the  day  mentioned  he  made 
and  delivered  to  one  E.  Villavaso  his  note  of  that  date  for 
$10,000  borrowed  money,  due  in  twelve  months,  and  secured 
the  same  by  an  act  of  mortgage,  dated  February  7,  1850,  on 
said  plantation,  and  on  February  4,  1853,  he  made  another 
note,  also  for  $10,000  borrowed  money,  due  in  one  year,  paj'- 
able  to  himself,  and  indorsed  and  delivered  it  to  the  same  Vil- 
lavaso, and  secui'ed  it  by  another  act  of  mortgage  on  said 
plantation.  No  part  of  the  money  which  Cucullu  by  these 
notes  promised  to  pay  has  ever  been  paid.  The  mortgages 
executed  to  secure  the  notes  were  duly  inscribed  in  the  proper 
mortgage  office,  but  have  never  been  reinscribed. 

On  September  28,  1857,  Cucullu  sold  and  conveyed  the 
Myrtle  Grove  Plantation  to  one  Augustus  W.  Walker  for  the 
purchase-price  of  $135,000.  Twenty-five  thousand  dollars  of 
the  consideration  was  paid  in  cash,  and  for  the  residue  Walker 
gave  his  notes,  two  for  $5,000  each,  both  payable  January  31, 
1858;  six  I'or  $13,333,  payable  respectively  on  December  10, 
in  the  years  1858,  1859,  1860,  1861,  1862,  and  1863,  and  he 
assumed  to  pay  for  Cucullu  the  two  notes  above  mentioned, 
made  by  him  for  $10,000  each,  payable  to  Villavaso.  To  se- 
cure the  payment  o^these  obligations  for  the  purchase-money, 
including  the  Villavaso  notes,  Walker,  in  the  act  of  sale  from 
Cucullu  to  him,  granted  a  mortgage  on  the  Myrtle  Grove 
Plantation,  with  vendor's  privilege,  in  favor  of  Cucullu. 
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The  two  notes  for  |.5,000  were  never  paid.  It  is  conceded 
that  they  are  prescribed,  aud  they  do  not  appear  in  this  case. 

Walker  paid  in  full  the  second  of  the  notes  for  |13,333, 
being  the  one  which  fell  due  January  10,  1859,  and  one-half 
•of  the  tirst  note  for  |13,333,  being  the  one  which  fell  due  Jan- 
uary 10,  1858.  The  other  half  of  this  note,  with  interest,  and 
the  four  other  notes  for  $13,333,  remain  wholly  unpaid. 
These  unpaid  notes  of  "Walker  were  all  claimed  by  Cucullu, 
in  the  bill  tiled  in  this  case,  to  be  his  property. 

The  mortgage  granted  in  the  act  of  sale  b}'  Walker  to  se- 
cure the  obligation  entered  into  by  him  for  the  payment  of  the 
purchase-price  of  the  Myrtle  Grove  Plantation,  was  duly  in- 
scribed and  twice  reinscribed  in  the  mortgage  office,  accord- 
ing to  law,  thus  preserving  the  privilege  of  the  mortgage.  By 
act  dated  February  4,  1858,  between  Villavaso  and  Walker, 
the  time  for  the  payment  by  the  latter  of  the  Cucullu  notes 
was  extended  until  February  1,  1859. 

In  1860  Cucullu,  desiring  that  the  notes  for  $10,000,  given 
by  him  to  Villavaso,  and  secured  by  mortgage  on  the  Myrtle 
Grove  Plantation,  should  be  paid  off  by  Walker,  who  had 
assumed  their  payment  in  the  manner  above  mentioned,  began 
a  suit  against  Walker  in  the  District  Court  for  the  parish  of 
^t.  Bernard  to  compel  him  to  pay  them,  and  he  prayed  that 
Walker  be  ordered  and  adjudged  to  discharge  the  said  Villa- 
vaso mortgages.  To  this  suit  Walker  filed  an  exception,  in 
which  he  alleged  that  the  petition  disclosed  no  cause  of  action. 
The  exception  was  overruled.  Walker  then  filed  an  answer, 
in  which  he  denied  that  the  Villavaso  notes  were  due,  and 
alleged  that  they  had  been  extended  and  renewed.  The  court 
gave  a  decree  for  Cucullu,  treating  the  suit  as  one  to  enforce 
the  specific  performance  of  Walker's  contract  to  pay  ofi"  the 
Villavaso  notes  and  mortgages.  This  decree  was  reversed  by 
the  Supreme  Court  of  Louisiana,  on  the  ground  that  Villa- 
vaso was  not  made  a  party  to  the  suit,  and  the  cause  was  re- 
manded in  order  that  Villavaso  might  be  brought  in. 

Thereupon,  on  October  7,  1861,  Cucullu  filed  an  amended 
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petition,  in  whieii  lie  averred  that  "by  the  decision  of  the  Su- 
preme Court  rendered  in  this  case,  the  holders  of  the  mort- 
gage notes  and  claims,  the  payment  of  which  petitioner  sought 
to  enforce  in  his  original  petition,  were  necessary  parties  to 
the  suit."  The  amended  petition,  therefore,  prayed  that  Villa- 
vaso  be  made  a  party  and  judgment  rendered  as  prayed  for  in 
the  original  petition. 

Villavaso  having  been  cited,  filed  an  answer  to  the  amended 
petition  on  February  7, 1862,  in  which  he  averred  that  Cucullu 
had  no  cause  of  action  against  him,  because  he  being  the  holder 
and  owner  of  the  two  notes  of  Cucullu  for  $10,000  each,  secured 
by  the  mortgage  of  Cucullu  to  enforce  their  payment,  had 
already  issued  executory  process  against  Walker  on  his  con- 
tract to  pay  these  notes.  After  the  filing  of  this  answer  nothing 
was  done  in  the  suit,  and  it  is  still  pending. 

On  October  21,  1861,  a  petition  was  filed  in  the  District 
Court  of  St.  Bernard  parish  by  Villavaso  against  Walker  to 
foreclose  the  mortgages  given  by  Cucullu  to  him  on  the  Myrtle 
Grove  Plantation  to  secure  the  two  notes  made  by  Cucullu  for 
110,000  each.  This  suit,  was  a  writ  of  seizure  and  sale  taken 
out  against  Walker,  who  was  Cucullu's  vendee,  and  who  was 
at  the  time  the  writ  was  issued  in  possession  of  the  plantation. 
The  writ  bore  date  November  21,  1861. 

In  this  suit  Hernandez,  on  October  1, 1874,  intervened  and 
filed  his  petition,  in  which  he  averred  that  he  was  the  owner 
of  certain  of  the  notes  made  by  Walker  to  Cucullu  and  secured 
by  mortgage  on  the  Myrtle  Grove  Plantation,  and  claimed 
that  the  Walker  mortgage  had  precedence  of  the  mortgage 
from  Cucullu  to  Villavaso,  because  the  latter  had  not  been  re- 
inscribed  within  ten  years,  and  prayed  an  injunction  against 
the  sale  of  the  plantation  under  the  writ  of  seizure  and  sale, 
which  had  been  issued  upon  the  mortgage  given  by  Cucullu  to 
Villavaso.  The  injunction  was  allowed.  Before  this  suit  was 
finally  terminated,  Villavaso  sold  out  to  one  James  E.  Zunts 
his  interest  therein,  and  all  his  title  to  the  notes  executed  by 
Cucullu,  and  to  the  mortgage  on  the  Myrtle  Grove  Plantation 
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given  to.  secure  them,  and  Zunts  was  substituted  as  plaintitf  iti 
the  suit. 

The  court  declared  Hernandez,  by  reason  of  his  ownership 
of  the  Walker  notes,  to  be  a  iirst-raortgage  creditor  on  the 
Myrtle  Grove  Plantation.  Zunts,  the  vendee  of  Villavaso, 
alone  appealed  from  this  judgnieut.  It  vpas  affirmed  by  the 
Supreme  Court  in  May,  1876,  on  the  ground  that  Villava§o 
had  not  preserved  the  priority  of  his  mortgage  as  against  Her- 
nandez, who  was  declared  to  be  a  third  person  by  proper  re- 
inscription,  and  therefore  Hernandez,  representing  a  part  of 
the  second  mortgage,  had  priority  over  the  first. 

On  August  7,  1875,  the  mortgaged  property  had  been  sold 
by  the  sheriff,  and  adjudicated  to  Zunts  for  |10,000.  He  paid 
no  part  of  the  purchase-money,  because  he  claimed  the  right, 
as  first  mortgagee,  to  retain  the  entire  price  as  in  part  payment 
of  his  mortgage. 

After  the  decision  in  favor  of  Hernandez,  just  mentioned, 
Zunts,  by  notarial  act  dated  July  7, 1877,  sold  and  transferred 
to  Hernandez  "  all  his  right,  title;  interest,  claim,  and  demand, 
of  whatsoever  nature  or  kind,  in  and  to  Myrtle  Grove  Plan- 
tation." 

Hernandez  having  thus,  as  he  claimed,  acquired  all  the 
rights  of  Zunts  in  the  suit,  took  a  rule  to  compel  the  sheriff  of 
St.  Bernard  parish  to  execute  a  deed  to  him  for  the  Myrtle 
Grove  Plantation  on  payment  of  $10,000,  the  price  at  which 
it  was  struck  otf  to  Zunts  at  the  sale  made  on  August  7,  1875. 
This  rule  was  njade  absolute  July  7,  1877. 

On  IS'ovember  23,  1877,  the  bill  in  this  case  was  filed  by 
Cucullu.  He  claimed  to  be  the  owner  of  five  of  the  notes 
made  by  "Walker  for  the  purchase-money  of  the  Myrtle  Grove 
Plantation.  He  averred  that  the  plantation  was  the  property 
of  the  succession  of  "Walker,  the  mortgagor,  but  that  it  was 
claimed  by  Hernandez  and  various  other  persons,  each  of 
whom  asserted  title  to  fourof  tlie  Walker  notes,  which  he,  the 
complainant,  claimed  as  his  property,  and  to  collect  which  he 
had  brought  the  suit  to  foreclose. 
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On  March  23,  1879,  the  Circuit  Court  made  a  decree  in  the 
case,  by  which  it  was  declared  that  the  title  to  the  Myrtle 
Grove  Plantation  was  in  the  succession  of  Walker ;  that 
Cucullu  was  the  holder  and  owner  of  the  unpaid  notes  made 
by  Walker  and  secured  by  his  mortgage  on  said  plantation, 
being  the  same  mentioned  in  the  bill  of  complaint,  amounting 
to  the  sum  of  $57,000,  with  interest,  as  claimed  in  the  bill, 
and  that  the  same  continued  to  be  a  lieu  upon  said  plantation ; 
that  Hernandez,  by  purchase  from  Zunts,  the  vendee  of  Villa- 
vaso,  was  the  owner  of  the  two  notes  for  $10,000  made  by 
Cucullu  and  secured  by  mortgages  on  said  plantation  before 
its  sale  by  Cucullu  to  Walker.  The  decree  directed  the  sale 
of  the  plantation  and  the  application  of  the  proceeds  first  to 
the  payment  of  the  Cucullu  notes  held  by  Hernandez,  and  the 
surplus,  if  any,  to  the  payment  of  the  Walker  notes  held  by 
complainant;  the  effect  of  the  decree  being  to  give  priority  to 
the  notes  and  mortgages  executed  by  Cucullu. 

The  complainant  Cucullu  alone  appealed  from  this  decree. 
This  ^act  eliminates  from  the»case  many  controversies  decided 
by  the  Circuit  Court,  and  the  evidence  applicable  thereto,  and 
leaves  only  for  decision  by  this  court  these  questions :  Whether 
the  Villavaso  notes  and  mortgage  were  subsisting  obligations; 
whether  Hernandez  was  their  owner;  and  whether,  as  such 
owner,  he  was  entitled  to  priority  of  payment  over  the  unpaid 
Walker  notes  and  the  mortgage  by  which  they  were  secured, 
and  of  which  Cucullu  was  decreed  to  be  the  owner. 

The  complainant  insists,  iirstl}',  that  Hernandez  is  not  the 
owner  of  the  Villavaso  notes ;  that  the  act  of  transfer  by  Zunts 
to  flernandez,  dated  July  7, 1877,  conveyed  only  the  rights  of 
Zunts  as  purchaser  of  the  plantation  at  the  sheriff's  sale,  made 
on  August  7,  1875 ;  and  to  support  this  view  the  complainant 
refers  to  the  affidavit  of  Zunts,  tiled  hy  him  in  the  Circuit 
Court  in  support  of  a  petition  for  rehearing  in  this  case.  In 
this  affidavit  Zunts  declares  that  by  said  act  he  did  not  transfer 
to  Hernandez  the  CijouUu  notes,  but  only  his  rights  as  pur- 
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chaser  of  the  Myrtle  Grove  Plantation  under  the  sale  of 
August  7,  1875. 

This  affidavit  cannot  be  considered  in  evidence  for  two  rea- 
sons: first,  because  the  transfer  by  Zunts  to  Hernandez,  being 
in  writing,  must  speak  for  itself,  and  the  purpose  of  Zunts  in 
executing  the  transfer  must  be  derived  from  it,  and  not  from 
his  subsequent  declarations ;  and  second,  even  if  the  evidence 
were  competent,  it  should  have  been  presented  in  the  form  of 
a  deposition  regularly  taken  according  to  the  equity  rules,  by 
which  the  witnesses  might  have  been  subjected  to  cross-exam- 
ination. The  affidavit,  being  purely  ex  parte,  cannot  be  con- 
sidered on  the  final  hearing. 

Looking  at  the  act  of  transfer  from  Zunts  to  Hernandez,  we 
think  that  by  a  fair  construction  it  conveys  the  CucuUu  notes 
and  mortgage.  It  purports  to  transfer  to  Hernandez  "all  the 
I'ight,  title,  interest,  claim,  and  demand,  of  whatsoever  nature  or 
kind,"  of  Zunts  in  and  to  the  Myrtle  Grove  Plantation.  These 
terms  clearly  include  a  conveyance  of  the  rights  of  Zunts  as 
mortgagee  of  the  plantation. 

But  if  the  transfer  had  specifically  and  in  terms  conveyed  to 
Hernandez  the  rights  of  Zunts  as  purchaser  under  the  sale  of 
August  7,  1875,  and  nothing  more,  we  think  it  would  have 
carried  with  it  the  notes  and  mortgages  under  which  the  sale 
was  made.  By  virtue  of  the  transfer  the  vendee  would  have 
the  right  to  use  the  notes  and  mortgage  under  which  the  sale 
had  been  made  to  pay  his  bid.  This  clearly  imphes  title  to 
the  notes,  and  the  mortgages  by  which  they  were  secured. 
The  fact  that  sale  was  not  efiectual  to  convey  the  title  did  not 
divest  Hernandez  of  his  claim  to  the  notes  and  mortgage,  and 
reinvest  them  in  Zunts.  It  is  a  question  between  Zunts  and 
Hernandez.  Zunts  sold  to  Hernandez  his  rights  as  adjudicatee, 
and  all  other  title  and  claim  which  he  held  to  the  Myrtle  Grove 
Plantation;  he  received  his  pay  for  the  transfer;  he  has  no 
rights  left,  either  as  purchaser  or  mortgagee,  and  whatever 
interest  he  had  in  either  character  is  vested  in  Hernandez  by 
the  act  of  transfer. 
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But 'a  conclusive  answer  to  complainant's  claim,  that  the 
ownership  of  the  Cucullu  notes  and  mortgages  was  not  trans- 
ferred to  Hernandez  by  Zunfs,  is  found  in  the  bill  of  complaint, 
which  is  framed  on  the  assumption  of  such  ownership  by  Hei"- 
nandez.  The  bill  avers  that  "  said  James  E.  Zunts,  by  public 
act,  in  the  city  of  New  Orleans,  on  the  16th  of  April,  1877, 
did  sell  and  transfer  unto  said  Joseph  Hernandez  all  his  pre- 
tended right,  title,  and  interest  in  and  to  said  Myrtle  Grove 
Plantation,  and  all  his  pretended  rights  in  and  to  the  said  suit 
of  E.  Villavaso,  James  E.  Zunts  subrogated,  versus  Augustus 
W.  Walker,  No.  413  of  the  docket  of  the  Second  Judicial  Dis- 
trict Court  of  the  parish  of  St.  Bernard,  and  all  his  pretended 
right  in  and  to  the  notes  sued  on,  and  the  pretended  privileges 
and  rights  of  mortgage  thereunto  attached,  whatever  they 
might  be;  and  the  said  Joseph  Hernandez,  in  consequence  of 
said  transfer  and  sale  by  James  E.  Zunts,  now  claims  and 
pretends  to  be  the  owner  of  said  property  hereinbefore  fully 
described." 

After  such  an  averment  in  the  bill  of  the  purpose  and  eft'ect 
of  the  act  of  transfer  between  Zunts  and  Hernandez,  it  does 
not  lie  in  the  mouth  of  Cucullu  to  say  that  the  act  did  not 
convey  to  Hernandez  the  title  to  the  Cucullu  notes  and  mort- 
gage. The  effect  of  the  act  of  transfer  is  not  put  in  issue. 
"What  Hernandez  claims  to  be  its  legal  import  is  admitted  by 
the  bill,  and  that  is  the  end  of  the  controversy  upon  the  point. 
We  think,  therefore,  that  the  title  of  Hernandez  to  the  Cucullu 
notes  and  mortgage  must  be  considered  as  settled; 

Secondly.  It  is  insisted,  however,  by  complainant,  that  even 
should  the  title  of  Hernandez  to  these  notes  and  mortgages  be 
conceded,  nevertheless  it  can  avail  him  nothing,  because  the 
notes  are  prescribed. 

Article  3540  (3505)  of  the  Civil  Code  of  Louisiana  declares : 
"Actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer, 
except  bank  notes,  those  on  all  effects  negotiable  or  transfer- 
able by  indorsement  or  delivery,  and  those  on  all  promissory 
notes,  whether  negotiable  or  otherwise,  are  prescribed  by  five 
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years,  reckoning  from  the  day  when  the  engagements  were 
payable."  By  article  3551  (3516)  of  the  same  code,  prescrip- 
tion may  be  interrupted  in  the  two  modes  laid  down  in  article 
3516  (3482),  viz.,  first,  by  a  natural  interruption,  as  when  the 
debtor  makes  acknowledgment  of  the  debt,  or  second,  by  the 
institution  of  a  suit  against  the  debtor. 

One  of  the  Cucullu  notes  fell  due  February  1, 1851,  and  the 
other  February  4, 1854.  By  his  act  of  sale  of  the  Myrtle  Grove 
Plantation  to  Walker  on  September  27, 1857,  Cucullu  declared 
that  these  notes  had  been  renewed  and  would  fall  due  Febru- 
ary 4,  1858. 

The  complainant  claims  that  this  was  the  last  natural  inter- 
ruption of  the  prescription  on  the  notes  by  Cucullu,  and  that 
as  no  suit  has  ever  been  instituted  against  him  on  the  notes  by 
any  person,  or  any  demand  made  upon  hina  for  their  payment, 
the  notes  are  prescribed. 

By  the  act  of  sale  from  Cucullu  to  Walker  of  the  Myrtle 
Grove  Plantation,  under  date  of  September  28,  1857,  Cucullu 
acknowledged  the  notes  given  by  him  to  Villavaso  to  be  valid 
debts,  and  specified  the  time  when  they  would  fall  due. .  Walker 
agreed  to  pay  the  Cucullu  notes  in  the  place  and  stead  of  the 
latter,  and  such  payment  was  to  be  in  part  payment  of  the  pur- 
chase-price of  the  plantation. 

Walker  made  payments  of  interest  on  these  notes  from  1858 
up  to  February  4, 1861.  It  is  the  settled  law  of  Louisiana  that 
payments  made  by  a  purchaser  of  property  who  assumes  as  part 
of  the  price  a  debt  due  by  his  vendor,  is  an  interruption  of  pre- 
scription as  to  that  debt,  both  as  to  the  purchaser  and  vendor. 
(COckfield  V.  Farly,  21  La.  Ann.,  523;  Collin  v.  His  Creditors, 
12  Rob.,  399.)  Bo  that  prescription  on  the  Cucullu  notes  was 
interrupted  as  late  as  February  4,  1861. 

But  on  February  2,  1860,  Cucullu,  as  we  have  seen,  insti- 
tuted suit  against  Walker  to  enforce  the  latter's  contract,  in- 
eluded  in  the  act  of  sale  to  him  of  the  Myrtle  Grove  Planta- 
tion, to  compel  him  to  pay  the  Cucullu  notes.  To  this  suit 
Walker  appeared  and  made  various  defenses,  and  the  case  has 
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beeu  pending  from  that  time  until  now,  and  still  remains  un- 
disposed of.  lu  our  opinion  this  suit  is  a  natural  interruption 
of  the  prescription,  for  it  is  an  acknowledgment  by  Cncullu,  in 
the  most  explicit  form,  that  the  notes  are  unpaid  and  of  his 
liabilit}-  to  pay  them.  It  is  an  acknowledgment  that  continues 
from  day  to  day  as  long  as  the  suit  remains  pending,  go  that 
it  is  not  merely  an  interruption,  but  is  a  suspension  of  the  pre- 
scription. (Wilson  V.  Marshal,  111  La.  Ann.,  327;  Ferguson  v. 
Glaze,  12  La.  Ann.,  665;  Barron  v.  Shield.s,  13  La.  Ann.,  57.) 

The  claim,  therefore,  that  the  Cucullu  notes  are  prescribed 
will  not  hold. 

Thirdly.  It  is  next  insisted  by  complainant  that  the  mort- 
gage given  by  him  to  Villavaso,  not  having  been  reinscribed, 
as  required  by  the  Code  of  Louisiana,  within  every  period  of 
ten  years  after  its  date,  has  become  prescribed,  and  has  lost  its 
lien  upon  the  property  described  in  it. 

It  is  clear  from  the  decisions  of  the  Supreme  Court  of  Louis- 
iana that  this  result  follows  only  as  to  third  persons,  and  not  as 
to  the  parties  to  the  mortgage.  A  mortgage  to  atfect  third  per- 
sons must  be  inscribed  in  the  mortgage  office,  and  to  presei-ve 
its  original  rank  as  to  third  persons  it  must  be  reinscribed  be- 
fore the  expiration  of  the  year  from  the  original  inscription. 
The  policy  of  the  law  is  1 1  make  an  investigation  of  liens  easy 
and  siniple,  and  therefore,  except  for  legal  mortgages  in  favor 
of  minors  and  married  women,  no  search  for  mortgages  in  the 
mortgage  office  is  required  for  a  greater  period  than  ten  yeats 
prior  to  the  date  of  search. 

But  this  applies  to  third  persons  only,  and  not  to  the  mort- 
gagor or  his  heirs. 

"  By  the  words  third  persons  are  to  be  understood  all  persons 
who  are  not  parties  to  the  act  or  to  the  judgment  on  which  the 
mortgage  is  founded."     (Civil  Code,  art.  3343.) 

"  Consequently  neither  the  contracting  parties  nor  their  heirs, 
nor  those  who  were  witnesses  to  the  act  by  which  the  mortgage 
was  stipulated,  can  take  advantage  of  the  non-inscription  of  the 
mortgage."     (Civil  Code,  art.  3344.) 
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By  the  omission  to  reinscribe  a  mortgage  within  ten  years 
from  the  date  of  the  iirst  inscription,  the  efiect  of  the  inscrip- 
tion, and  not  of  the  mortgage  itself,  ceases.  The  mortgage 
remains  unirhpaired  as  between  the  mortgagor  and  those 
claiming  under  him,  and  the  mortgagees. 

The  general  doctrine  as  stated  has  been  repeatedly  declared 
by  the  Supreme  Court  of  Louisiana.  (Brown  v.  Durand,  2 
La.  Ann.,  777;  Haines  v.  Veret,  11  La.  Ann.,  122;  Syburn  v. 
Deyris,  25  La.  Ann.,  483 ;  Adams  i'.  Daunis,  27  La.  Ann.,  323.) 

The  rule  was  applied  to  a  witness  to  the  mortgage  in  the 
case-of  Brown  v.  Sadler,  16  La.  Ann.,  206.- 

From  these  provisions  of  th6  Code  of  Louisiana  and  the  de- 
cisions of  the  Supreme  Court  of  the  State,  it  is  clear  that  no 
inscription  of  the  Villavaso  mortgage  was  necessary  to  affect 
Cucuilu.  He  being  the  mortgagor,  the  mortgage  remained 
valid  as  against  him,  without  inscription  or  reiuscription,  and 
preserved  its  rank  over  a  subsequent  mortgage  in  which  he 
was  the  mortgagee, 

It  is  claimed,  however,  by  complainant,  that  although  the 
doctrine  may  apply  to  the  original  inscription,  it  does  not  ap- 
ply to  the  reinscription  of  a  mortgage;  that  unless  reinscribed 
within  ten  years  from  its  date  the  mortgage  becomes  prescribed 
and  ineffectual  to  bind  even  the  mortgagor. 

This  claim  does  not  seem  to  us  to  be  founded  in  reason  or 
to  be  sustained  by  any  decisions  of  the  Supreme  Court  of 
Louisiana.  On  the  contrary,  that  court,  as  will  be  seen  by 
the  cases  above  cited,  makes  no  distinction,  so  tar  as  this  ques- 
tion is  concerned,  between  the  original  inscription  and  subse- 
quent rein  scrip  tious. 

We  think,  therefore,  that  neither  the  lien  of  the  mortgage 
executed  by  Cucuilu,  nor  its  priority  as  against  the  subsequent 
mortgage  executed  to  him  by  Walker,  has  been  lost. 

The  complainant  claims,  fourthly,  that  Hernandez  is  estopped 
fi-om  setting  up  this  mortgage  from  Cucuilu  to  Villavaso  as 
superior  to  the  mortgage  from  Walker  to  Cucuilu,  because,  in 
his  intervention  in  the  case  of  Villavaso,  Zunts  substituted,  v. 
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Walker,  he  had  claimed  that  the  mortgage  from  Cucullu  to 
Villavaso  had  lost  its  lien  for  want  of  reinscription,  and  the 
complainant  asserts  that  this  claim  was  sustained  in  that  case 
by  the  Supreme  Court  of  Louisiana. 

An  examination  of  the  petition  of  Hernandez  in  that  case, 
and  the  decision  of  the  Supreme  Court,  shows  that  the  ques- 
tion of  precedence  between  the  mortgages  was  raised  on  a 
different  state  of  facts  from  that  on  which  the  question  arises 
here. 

Hernandez,  in  the  suit  of  Villavaso  i'.  Walker,  in  which 
Cucullu  was  not  a  party  and  did  not  in  any  way  appear,  claimed 
that  the  mortgage  from  Cucullu  to  Villavaso  had,  for  want  of 
I'einscription,  lost  its  rank  as  against  him,  he  being  the  owner 
of  the  mortgage  from  Walker  to  Cucullu.  The  Supreme  Court 
of  Louisiana  sustained  this  view,  and  put  its  decision  expressly 
on  the  ground  that  Hernandez  was  a  third  person  in  the  act 
of  mortgage  given  by  Cucullu  to  Villavaso,  which  had  not 
been  reinscribed. 

Li  the  present  suit  Cucullu  is  a  party,  and  is  insisting  that 
the  mortgage  given  by  himself  to  Villavaso  has  lost  its  lien 
for  want  of  reinscription,  and  that  the  mortgage  given  to  him 
by  Walker  should  have  priority. 

The  question  whether  the  Walker  mortgage,  in  the  hands  of 
Hernandez  as  owner,  is  entitled  to  priority  over  the  Cucullu 
mortgages  when  held  by  Villavaso,  because  the  latter  had  not 
been  reinscribed,  is  very  different  from  this  question  whether 
Cucullu,  when  claiming  to  be  the  owner  of  the  Walker  mort- 
gage, can  assert  priority  over  the  mortgages  executed  by  him- 
self to  Villavaso,  because  the  latter  had  not  been  reinscribed. 

Li  his  intervention  Hernandez  claimed  priority  for  the 
Walker  mortgage  as  against  Villavaso,  holder  of  the  Cucullu 
mortgages,  because,  as  to  the  latter,  he  was  a  third  person,  and 
the  mortgage  had  not  been  reinscribed.  In  this  case  it  is 
Cucullu  who  claims  priority  for  the  Walker  mortgage,  which 
he  says  he  owns,  against  his  own  mortgage  to  Villavaso,  for 
want  of  the  reinscription  of  the  latter.     But  as  to  the  mort- 
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gage  made  by  himself,  he  is  a  party  and  not  a  third  person, 
and  as  to  him  no  reinscription  is  necessary. 

The  position  of  Hernandez  in  his  petition  in  tlie  case  of 
Villavaso  v.  Walker  is  not  inconsistent  with  his  claim  here, 
and  his  claim  in  this  case  has  not  been  decided  against  him  by 
the  Supreme  Court  of  Louisiana  in  the  case  referred  to.  (See 
Villavaso  v.  Walker,  28  La.  Ann.,  775.) 

Fifthly.  The  complainant  claims  that  the  notes  given  by 
Cucullu  to  Villavaso  were  novated,  aiid  Cucullu  released  by 
the  extension  of  the  time  for  their  payment,  granted  to  Walker 
by  Villavaso,  by  the  actof  February  4,  1858. 

This  claim  is  based  on  article  3063  of  the  Civil  Code,  which 
declares:  "The  prolongation  of  the  time  granted  to  the  prin- 
cipal debtor,  without  the  consent  of  the  surety,  operates  a 
discharge  of  the  latter." 

To  make  this  article  applicable,  it  must  appear  that  by  the 
act  of  February  4,  1858,  by  which  Walker  agreed  with  Cucullu 
to  pay  the  notes  executed  by  the  latter  to  Villavaso,  Walker 
became  the  principal  debtor,  and  Cucullu  the  surety. 

It  cannot,  we  think,  be  reasonably  claimed  that  a  debtor  is 
converted  into  a  surety  by  his  creditor's  acceptance  of  an  addi- 
tional promise  from  a  third  perso'n  to  pay  the  debt  due  him  by 
his  debtor.  There  is  no  element  of  suretyship  in  such  a  con- 
tract, unless  it  be  that  the  additional  debtor  might  be  regarded 
as  surety  for  the  original  debtor.  The  relation  between  the 
creditor  and  the  original  debtor  is  not  changed  by  such  an 
arrangement. 

It  is,  however,  a  sufficient  answer  to  this  claim  to  say  that 
the  bill  of  complaint  contains  no  allegation  in  reference  to  the 
extension  of  the  time  of  payment  granted  by  Villavaso  to 
Walker,  and  no  claim  that  Cucullu  was  discharged  thereby, 
and  no  allusion  is  made  to  the  subject  in  any  part  of  the  plead- 
ings. The  claim  that,  by  the  contract  of  Walker  with  Cucullu 
to  pay  his  notes  to  Villavaso,  Walker  became  the  principal 
debtor  and  Cucullu  the  surety,  and  that,  by  the  indulgence 
given  by  Villavaso  to  Walker,  Cucullu,  as  such  surety,  was 
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discharged,  appears  iu  the  case  for  the  first  time  in  the  brief 
of  "complainant's  counsel. 

The  evidence  to  show  the  facts  on  whicli  this  claim  is  based 
cannot  be  regarded,  for  there  is  no  averment  iu  the  bill  to 
which  it  can  be  applied.  It  is  not  pertinent  to  any  issue  in 
the  .case.  (Whitelj  v.  Martin,  3  Beav.,  226;  Smith  v.  Clark, 
12  Ves.  Jr.,  480 ;  Langdon  v.  Godard,  2  Story,  716 ;  Gordon 
i\  Gordon,  3  Swans.,  471.) 

Lastly,  it  is  averred  by  eoraplaiuant  that  the  purchase  made 
by  Hernandez  from  Zunts,  of  the  notes  and  mortgage  given 
by  Cucullu  to  Zunts,  was  the  purchase  of  a  litigious  right,  and 
even  if  the  notes  and  mortgage  are  valid  claims,  no  more  can 
be  recovered  by  Hernandez  than  he  paid  to  Zunts,  and  this 
sum  complainant  avers  to  be  |2,100. 

This  claim  is  based  on  article  26-52  of  the  Civil  Code  of 
Louisiana,  which  declares:  "He  against  whom  a  litigious  right 
has  been  transferred,  may  get  himself  released  by  paying  to^ 
the  transferee  the  real  price  of  the  transfer,  together  with  thc' 
interest  from  date." 

The  next  article  (2653)  defines  what  is  a  litigious  right  as 
follows  :  "A  right  is  said  to  be  litigious  whenever  there  exists- 
a  suit  or  a  contestation  on  th^  same." 

This  claim  cannot  be  sustained,  for  two  reasons;  First,  Her- 
nandez did  not  purchase  the  Villavaso  notes  until  after  the 
judgment  in  the  Supreme  Court  thereon.  The  right  ceases  to- 
be  litigious  when  judgment  has  been  rendered.  ( Marshal  v. 
McGee,  2  La.  Ann.,  79.)  Secondly,  it  has  been  repeatedly 
decided  by  the  Supreme  Court  of  Louisiana  that  the  purpose 
of  article  2652  was  to  prevent  litigation,  and  therefore  a  de- 
fendant who,  instead  of  paying  the  price  of  the  transfer,  con- 
tests the  suit  and  prolongs  the  litigation,  defeats  the  very  object 
of  the  article,  and  cannot  exercise  the  privilege  it  gives.  The 
complainant  should  have  paid  or  tendered  to  Hernandez  the 
real  price  of  the  transfer,  with  interest  from  date.  He  would 
then  have  been  iu  a  position  to  claim  the  benefit  of  article 
2652.  He  cannot,  after  contesting  the  claim  inch  by  inch  and 
4v2 
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up  to  the  court  of  last  resort,  cancel  it  by  paying  what  it  cost 
his  adversary.  (Leftwich  v.  Brown,  4  La.  Ann.,  404 ;  Pearson 
V.  Price,  6  La.  Ann.,  233;  Rhodes  v.  Hooper,  6  La.  Ann.,  356  ; 
Evans  v.  De  L'Isle,  24  La.  Ann.,  249.) 

We  think  that  the  attempt  of  CncuUn  to  get  rid  of  his  notes 
and  mortgage  given  by  him  to  Villavaso,  or  postpone  them  to 
the  subsequent  notes  and  mortgage  given  to  himself  by  Walker, 
must  fail,  and  ought  in  equity  to  fail.  Thirty  years  ago  he  bor- 
rowed i'rom  Villavaso  $20,000,  and  to  secure  this  money  exe- 
cuted )uortgages  to  him  on  the  Myrtle  Grove  Plantation,  which 
he  then  owned.  He  has  never  paid  that  debt.  He  afterwards 
sold  tlie  plantation  to  Walker  and  took  his  notes  for  part  of 
the  purchase-money,  and  for  the  residue  his  stipulation  to  pay 
ofi'  the  Villavaso  notes  and  mortgage.  Walker  has  not  paid 
them.  While  enforcing  the  lien  of  the  Walker  mortgage  and 
bringing  the  property  to  sale  to  satisfy  it,  equity  requires  that 
out  of  the  proceeds  the  notes  of  Cucullu  to  Villavaso  should 
be  iirst  paid,  unless  some  reason  in  law  exists  by  which  they 
are  postponed.  We  have  been  able  to  find  no  such  reason. 
We  think  the  decree  of  the  Circuit  Court  was  right,  and  that 
it  should  be  affirmed  ;  and  it  is  so  ordered. 

Afeikmed. 


,JoHN  Bakhett  v.  E.  J.  Holmes,  as  guardian  ad  litem  of 
Charles  Love,  Susan  A.  Love,  Eranklin  Love,  Burton 
Love,  Edward  Love,  Claude  E.  Love,  and  Daniel  J. 
Love. 

1.  Tlie  Juwii  ftiiliitc,  ivqiiiriiij*'  suits  for  possession  of  land  purcliiuspd  ;it  a 

tax  sale  to  be  l)roiight,  within  tive  years  from  tlie  date  of  the  tax  deed, 
begins  to  run  from  tlie  date  of  tlie  deed,  and  not  from  tlie  date  wlien 
adverse  posse.«.oion  \\n,s  talicn  by  tVie  former  owner  or  his  assio'nee. 

2.  So  construed,  it  is  not  unconstitutional,  either  as  depriving  tlie  pnr- 

ciiaser  of  Ids  jiroperly  without  his  daj-  iu  court,  or  as  impairing  the 
obligation  of  the  conlract  of  purcha.sc.  It  is  a  condition  of  the  .sale, 
forming  part  of  the  contract. 
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Ekror  to  the  Supreme  Court  of  the  State  of  Iowa. 
George  G.  Wright,  for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Woods,  J. — This  was  an  action  for  the  recovery  of  real 
property,  brought  by  the  plaintiff  in  error  on  August  28,  1874, 
in  the  Circuit  Court  of  Mills  county,  in  the  State  of  Iowa.  He 
relied  on  a  tax  title  based  on  the  deed  of  the  county  treasurer 
to  one  Meads,  dated  January  6, 1868,  and  recorded  on  the  28th 
of  the  same  month ;  a  deed  from  Meads  to  one  Callanan, 
dated  Februarj'  1,  and  recorded  March  12,  1873;  and  a  deed 
from  Callanan  to  himself,  dated  July  25,  and  recorded  August 
3,1874. 

The  defendant  claimed  under  a  bond  for  a  deed  given  by 
those  who  held  the  patent  to  the  land.  The  bond  was  dated 
February  12,  1872. 

The  law  of  Iowa  prescribes  how  the  deed  of  the  treasurer 
or  tax  collector  for  lands  sold  for  taxes  shall  be  executed,  and 
its  effect  as  follows :  "  The  deed  shall  be  signed  by  the  treasr 
urer  in  his  official  capacity,  and  acknowledged  by  him  before 
some  officer  authorized  to  take  acknowledgments  of  deeds,  and 
when  substantially  thus  executed  and  recorded  in  the  proper 
record  of  titles  for  real  estate,  shall  vest  in  the  purchaser  all  the 
right,  title,  interest,  and  estate  of  the  former  owner  in  and  to 
the  land  conveyed,  and  all  the  right,  title,  interest,  and  claim 
of  the  State  and  county  thereto,  and  shall  bo  presumptive  evi- 
dence in  all  the  courts  of  this  State,  in  all  controversies  and 
suits  in  relation  to  the  rights  of  the  purchaser,  his  heirs  and 
assigns,  to  the  land  thereby  conveyed,  of  the  following  facts: 
that  the  real  property  conveyed  was  subject  to  taxation  for 
the  years  stated  in  the  deed,  &c.,  and  shall  be  conclusive 
evidence  of  the  following  facts :  that  all  things  whatever  re- 
quired by  law  to  make  a  good  and  valid  sale,  and  to  vest  the 
title  in  the  purchaser,  were  done,"  &c.  (Iowa  Kev.,  784; 
Code,  807.) 
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The  following  statute  of  limitation  was  in  force  in  Iowa 
when  the  tux  deed  under  which  the  plaintiff  in  error  claimed 
bore  date,  and  when  the  suit  was  brought : 

"  No  action  for  the  recovery  of  real  property  sold  for  the 
non-payment  of  taxes  shall  lie,  unless  the  same  be  brought 
within  five  years  after  the  treasurer's  deed  is  executed  and 
recorded  as  above  provided ;  (Rev.  784;  Code,  807;)  Provided, 
That  where  the  owner  of  such  real  estate  sold  as  aforesaid  shall, 
at  the  time  of  such  sale,  be  a  minor,  or  insane,  or  convict  in 
the  penitentiary,  five  years  after -such  disability  shall  be  re. 
moved  shall  be  allowed  such  person,  his  heirs  or  legal  repre- 
sentatives, to  bring  such  action."  (lowa.Eev.,  700;  Code, 
902.) 

The  defense  was  the  limitation  of  five  years  prescribed  by 
the  statute  above  quoted. 

Upon  the  trial  of  the  cause  in  the  State  Circuit  Court,  the  ' 
jury  returned  special  findings,  from  which  it  appeared  that 
Love,  the  ancestor,  who  was  the  only  defendant  when  the  suit 
was  brought,  and  who  had  died  after  its  commencement,  took 
possession  of  the  land  in  controversy  in  March,  1872,  and  con- 
tinued in  possession  until  the  trial,  in  November,  1875,  and 
that  the  parties  who,  during  that  period,  held  the  tax  title  to 
the  land  had  no  knowledge  of  such  possession  until  June,  1874. 
The  land  was  unoccupied  and  unimproved  until  the  possession 
taken  by  Love. 

There  was  a  general  verdict  for  the  defendant,  upon  which 
judgment  was  entered.  ' 

The  plaintiff  appealed  to  the  Supreme  Court  of  the  State, 
where  he  claimed  that  upon  the  conceded  facts  of  the  case,  as 
above  recited,  and  the  findings  of  the  jury,  the  iive  years' 
statute  of  limitations  above  quoted  did  not  begin  to  run  until 
there  was  an  adverse  possession  of  the  land  by  the  former 
owner  or  one  claiming  under  him,  and  that  if  not  thus  con- 
strued, the  statute  was  in  conflict  with  the  Constitution  of  the 
United  States. 

The  Supreme  Court  of  Iowa  found  that  the  constitutional 
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question  was  involved,  but  upheld  tlie  statute,  and  affirmed 
the  judgment  of  the  State  Circuit  Court.  This  wrrit  of  error 
is  prosecaited  to  reverse  that  judgment. 

The  Supreme  Court  of  Iowa  has,  by  several  decisions,  con- 
strued the  five  years'  statute  of  limitations,  which  is  set  up  as 
a  defense  in  this  case,  to  apply  to  an  action  brought  by  one 
claiming  under  a  tax  deed,  as  well  as  to  one  brought  by  the 
original  owner  of  the  land.  (Brown  v.  Painter,  38  Iowa,  456; 
Laferty  n.  Sexton,  41  Id.,  435.)  And  the  court  so  ruled  in 
this  case.     (See  Barrett  v.  Love,  48  Iowa,  103.) 

By  these  decisions  the  Supreme  Court  of  the  State  has  estab- 
lished a  rule  of  property  in  the  State  of  Iowa  which  is  binding 
on  this  and  other  courts  of  the  United  States.  (Jackson  r. 
Chew,  12  Wheat.,  162;  Suy'dam  v.  Williamson,  24  How.,  427; 
Beauregard  v.  New  Orleans,  18  How.,  497 ;  Nichols  v.  Levy, 
5  Wall.'",  433 ;  Williams  v.  Kirtland,  13  Wall.,  306.) 

So  far,  therefore,  as  this  point  is  concerned,  it  must  be  con- 
sidered as  settled. 

But  the  court  further  held  that  the  limitation  began  to  run 
at  the  time  of  the  execution  and  recording  of  the  tax  deed, 
irrespective  of  the  question  of  adverse  possession ;  so  that,  if  at 
any  time  during  the  period  of  five  years,  no  matter  how  near 
its  close,  the  former  owner  takes  actual  possession,  and  holds 
until  the  expiration  of  the  five  years  from  the  date  of  the  exe- 
cution and  recording  of  the  tax  deed,  the  right  of  the  pur- 
chaser at  the  tax  sale  is  completely  barred. 

The  plaintifl'  in  error  claims  that,  when  thus  construed,  the 
statute  is  in  conflict  with  the  Constitution  of  the  United  States ; 
first,  because  it  deprives  the  purchaser  at  a  tax  sale  of  his  prop- 
erty without  due  process  of  law;  and  second,  because  it  im- 
pairs the  obligation  of  the  contract  of  purchase,  of  which  the 
statute  in  force  when  it  was  made-forms  a  part.  (Article  5, 
Amendments  to  the  Constitution,  and  section  10,  article  1.) 

The  argument  of  the  plaintiff  in  error  is,  that  the  purchaser 
at  a  tax  sale  cannot  bring  suit  to  recover  the  land  purchased 
bv  him  until  the  former  owner,  or  some  one  else,  takes  adverse 
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possession;  and  as  no  such  possession  may  be  taken  until  just 
before,  or  even  after,  the  expiration  of  the  five  j'ears,  his  right 
to  the  land  is  cut  otF  without  giving  him  his  day  in  court,  and 
the  obligation  of  the  contract  contained  in  his  deed,  and  the 
law  under  which  it  was  executed,  is  impaired. 

We  do  not  think  that  the  premise  from  which  this  conclu- 
sion is  drawn  is  true  in  point  of  fact,  nor,  if  it  were,  that  the 
conclusion  would  follow. 

The  Iowa  statute  (Rev.,  3601 ;  Code,  3273)  declares  that 
"an  action  to  determine  and  quiet  the  title  of  real  property 
may  be  brought  b}'  any  one  having  or  claiming  an  interest 
therein,  whether  in  or  out  of  possession  of  the  same,  against 
any  person  claiming  title  thereto,  though  not  in  possession." 

The  Supreme  Court  of  Iowa,  in  this  case,  held  that  the 
bringing  of  an  action,  under  the  section  first  quoted,  would  be 
an  action  for  the  recovery  of  the  j)roperty,  and  would  interrupt 
the  running  of  the  five  years'  statute  of  limitation.  (Barrett  v. 
Love,  48  Iowa,  103.) 

The  fact,  therefore,  that  the  lands  are  unoccupied  during  the 
five  years  succeeding  the  execution  and  recording  of  the  tax 
deed,  is  no  obstacle  to  the  bringing  of  a  suit  which  would  inter- 
rupt the  running  of  the  limitation. 

But  even  if  no  such  action  could  be  brought,  we  think  that 
the  purchaser  at  a  tax  sale  is  not  deprived  of  any  of  the  rights 
conferred  on  him  by  his  purchase  and  deed,  bj'  reason  of  the 
construction  put  upon  the  five  years'  statute  of  limitation. 

The  right  of  the  Legislature  to  prescribe  what  shall  be  the 
effect  of  a  tax  sale  and  deed  cannot  be  questioned.  The  Legis- 
lature of  Iowa,  in  the  enactments  brought  to  our  notice  in  this 
case,  has  exercised  that  right  with  great  liberality  to  the  pur- 
chaser at  the  tax  sale.  It  has  made  his  deed  presumptive  evi- 
dence of  certain  facts,  and  conclusive  evidence  of  others;  it 
has  declared  that  it  shall  vest  in  him  all  tlie  estate  of  the  for- 
mer owner,  and  of  the  county  and  State  in  the  premises.  But 
it  has  also  declared,  in  effect,  that  the  deed  shall  not  support 
an  action  for  the  recoverv  of  the  land  unless  the  suit  therefor 
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is  brought  within  iive  j'ears  after  the  treasurer's  deed  is  exe- 
cuted and  recorded.  When,  therefore,  the  purchaser  at  tax 
sale  receives  the  treasurer's  deed,  he  takes  it  with  all  the  ad- 
vantages and  disadvantages  incident  thereto.  He  knows  pre- 
cisely its  effect,  and  what  he  must  do  to  protect  his  title  under 
it,  for  all  this  is  plainly  written  in  the  law.  If  there  should 
turn  out  to  be  an  insuperable  obstacle  to  his  establishing  his 
title  to  unoccupied  lands,  he  cannot  complain  ;  for  the  whole 
subject  was  under  the  legislative  control,  the  rules  affecting 
his  title  were  proclaimed  in  advauce,  and  he  bought  with  his 
eyes  open.  He  took  the  risk  of  heing  able  to  make  his  deed 
effectual  under  the  rules  prescribed  by  the  Legislature.  He 
gets  all  he  bargained  for.  So  that.when  the  statute  of  limita- 
tion cuts  him  off',  he  having,  as  he  imagined,  been  unable  to 
bring  his  suit  for  want  of  a  party  in  adverse  possession,  he  has 
been  deprived  of  no  right  which  he  ever  possessed. 

The  Legislature  might  have  declared  that  the  title  of  the 
purchaser  at  the  tax  sale  should  be  divested,  without  his  con- 
sent, by  the  repayment  to  him,  within  a  prescribed  period,  by 
the  former  owner,  of  the  amount  of  his  bid,  or  the  tax  and 
the  interest  and  penalty  thereon.  The  right  to  redeem  the 
title  of  lands  sold  for  taxes  is  one  commonly  reserved,  and  the 
right  is  favored  by  the  pohcy  of  the  law.  (Dubois  t'.  Hepburn, 
10  Pet.,  1 ;  Corbett  v.  Nutt,  10  Wall.,  464 ;  Gault's  Appeal, 
33  Penn.  St.,  94;  Eice  v.  Nelson,  27  Iow~a,  148;  Schenck  v. 
Peay,  1  Dill.,  267 ;  Masterson  v.  Beasley,  3  Ohio,  301 ;  Jones 
V.  Collins,  16  Wis.,  594;  Curtis  v.  Whitney,  13  Wall.,  68.) 
But  it  would  scarcely  be  contended  that  such  statute  deprived 
the  purchaser  of  his  property  without  due  process  of  law,  or 
impaired  the  obligation  of  his  contract  of  purchase. 

But,  under  the  Iowa  law,  the  purchaser  at  tax  sale,  who  can- 
find  no  one  in  possession  against  whom  to  bring  his  suit,  has 
a  plain  way  to  make  his  title  indefeasible,  and  that  is  by  taking 
possession  himself. 

When  the  section  prescribing  the  effect  of  the  treasurer's 
deed  and  the  section  prescribing  the  iive  years'  limitation  are 
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considered  together,  the  policj-  of  the  law  is  plain,  and  no 
cause  of  complaint  is  left  the  purchaser  at  tax  sale.  The 
eft'ect  of  the  two  sections  is  this:  that  the  party  holding  under 
the  tax  deed  must,  within  five  years,  either  himself  take  actual 
possession  of  the  property,  or  within  the  same  period  bring  a 
suit  to  recover  possession;  and  upon  his  failure  to  do  either, 
his  action  upon,  his  deed  shall  be  barred. 

"When  thus  considered,  the  law  violates  no  contract,  and 
deprives  the  purchaser  at  the  tax  sale  of  no  estate  or  property 
to  which  he  had  a  right,  lie  bought  subject  to  a  condition, 
with  explicit  warning  that  if  he  did  not  comply  with  if  his 
deed  should  become  ineffectual  to  support  an  action.  Failing 
to  perform  the  condition,  he  is  left  without  remedy,  but  also 
without  just  ground  for  complaint. 

We  see  no  error  in  the  record.  The  judgment  of  the  Su- 
preme Cburt  of  Iowa  is  therefore  affirmed. 

Affirmed. 


Hallet  Kilbourn  v.  JoiiN  G.  Thompson,  John  M.  Glover, 
J.  D.  ISTbw,  B.  B.  Lewis,  and  A.  Herr  Smith. 

1.  Thfi  Cnii<;TP.Bs  nf  the  Unitoil  States  lias  no  powor  to  piiiiisli  for  con- 

tempt a  witness  who  has  been  «nmnioiiecl  to  appear  before  one  of  its 
committees,  and.  who  refuses  to  answer  t\n'.  (luestions  propoiindetl,  if 
the  pubjeot-matter  under  investigation  is  one  into  which  Congress  has 
no  light  to  Inquire. 

2.  Tlieir  power  to  punish  such  recalcitrant  witnesses  is  confined  to  those 

cases  in  wliieb  tlie  powers  given  it  are  in  their  nature  judicial;  for 
instance,  inipeachments  and  pnnishments  of  its  own  members. 

3.  No  such  power,  in  this  respect,  can  be  Inferred  from  the  existence  of 

such  a  jirivilege  in  the  English  Hoiuse  of  Commons,  as  the  hitter  pos- 
sesses this  right  as  an  inheritanee  from  the  judicial  powers  anciently 
vested  in  it,  anil  is,  tlierefore,  in  tliat  regard,  not  analogous  to  other 
legislative  bodies. 

4.  A  congressional  resolution  -'to  inquire  into  the  nature  and  liistory  of 

the  real-estate  pool,"  of  which  a  debtor  of  the  government  was  alleged 
to  be  a  member,  reciting  that  such  debtor  had  gone  into  bankruptcy, 
and  that  the  courts  were  powerless  to  afford  the  government  a  rem- 
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cdy,  is  iiiviiliil  botaiise  tdncliiiig  -a  m.itiur  of  wliiuli  ii  comt.  lias  alreiulj' 
tiikoii  inrU(lii;Cioii.  ami  a  matter  wliicli,  in  its  iiiiton",  belongs  to  the 
jndicial  and  not  to  thn  legislalive  clcpartinenc. 

0.  The  danse  in  Ihe  Constitution  dcolai-ing  that  nu-nibei-s  of  CuMgiv.?s 
"sliall  not  bii  qncstioned  in  any  otlier  place  for  any  speech  or  debate 
in  either  tionse,"  npplies  as  well  to  votes  given  and  reports  made  as 
to  words  actually  spoken  in  debate,  and  prptects  sncli  members  from 
liability  even  tliongli  the  action  taken  vVas  beyond  the  power  of  Con- 
gress. 

6.  But  tiie  order  whicli  conmiitted  the  witness  for  contempt  b<^ing  ultra 
vires  and  void,  confei-red  no  power  on  tlie  sergeant-at-arms  of  the 
lionse,  and  he  is  liable  for  liis  acts  in  ai'refeling  the  witness  and  com- 
mitting him  to  prison. 

Erroe,  to  the  Supreme  Court  of  the  District  o1'  Columbia. 

N.  L.  Jeffries  and  Enoch  Totten,  for  plaintili'  in  error. 

Frank  H.  Hurd  and  Walter  H.  Smith,  for  defendants  in  error. 

Miller,  J. — This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

The  plaintifl"  in  error  sued  the  defendants  in  that  court  in 
an  action  of  trespass  for  false  imprisonment,  charging  them 
with  taking  him  from  his  house  with  force  and  arms  and  de- 
taining him  as  a  prisoner  in  the  common  jail  of  the  District 
for  forty-five  days,  without  any  reasonable  or  probable  cause, 
contrary  to  law,  and  against  his  own  will. 

Michael  C.  Kerr,  who  was  also  sued  as  one  of  the  defend- 
ants, died  before  service  of  process,  and  the  suit  abated  as  to 
him. 

John  C  Thompson  pleaded  separately;  first,  the  general 
issue;  and  secondly,  a  special  plea  of  justification,  which  will 
be  more  fully  considered,  founded  on  the  fact  that  in  what  he 
did  he  acted  as  sergeant-at-arms  of  the  House  of  Representa- 
tives of  the  Congress  of  the  United  States,  and  under  its  orders. 

The  other  defendants  pleaded  jointly  the  general  issue,  and 
a  plea  of  justification  similar  to  Thompson's,  except  that  they 
alleged  themselves  to  have  been  members  of  the  House  of 
Representatives,  and  members  of  a  committee  of  that  house, 
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and  that  what  they  did  was  in  that  capacity  and  was  warranted 
by  the  circumstances,  which  they  fully  set  out  in  the  plea. 

To  both  these  special  pleas  the  plaintift'  demurred,  and  his 
demuri'er  being  overruled,  a  judgment  was  rendered  for  the 
defendants.  The  case  therefore  stands  before  us  as  it  did  in 
the  Supreme  Court  of  the  District — on  the  sufficiency  of  these 
special  pleas.  They  are  somewhat  long,  are  very  full  in  their 
statement  of  the  facts  which  are  supposed  to  justify  the  im- 
prisonment of  the  plaintiff,  and,  relying  as  they  do  ou  the 
privileges  of  the  House  of  Representatives,  they  present  a 
question  or,  rather,  questions  of  serious  importance  for  our 
consideration. 

As  the  plea  of  Mr.  Thompson  sets  out  the  facts  on  which 
all  the  defendants  rely,  with  such  slight  exceptions  as  will  be 
noticed  specifically  in  regard  to  the  other  defendants,  wo  will 
here  give  the  substance  of  it.  He  alleges  that  the  Congress 
of  the  United  States  was  in  session  at  Washington  during  the 
time  of  the  trespasses  with  which  defendants  are  charged; 
that  Michael  C.  Kerr  was  Speaker  of  the  House  of  Repre- 
sentatives, George  M.  Adams  was  clerk,  and  he,  the  defendant, 
was  sergeant-at-arms  of  that  body,  duly  authorized  and  requir- 
ed to  execute  the  commands  of  said  house,  together  with  all 
such  process  issued  by  authority  thereof  as  should  be  directed 
to  him  by  the  Speaker.  The  plea  then  states  that  the  House 
being  in  session  on  the  24th  day  of  January,  A.  1).  1876, 
adopted  the  following  preamble  and  resolution  : 

"  Whereas  the  Government  of  the  United  States  is  a  cred- 
itor of  the  firm  of  Jay  Cooke  &  Co.,  now  in  bankruptcy  by 
order  and  decree  of  the  District  Court  of  the  United  States  in 
and  for  the  Eastern  District  of  Pennsylvania,  resulting  from 
the  improvident  deposits  made  by  the  Secretary  of  the  Navy 
of  the  United  States  with  the  London  branch  of  the  said 
house  of  Jay  Cooke  &  Co.  of  the  public  moneys ;  and  whereas 
the  matter  known  as  the  real-estate  pool  was  only  partially 
inquired  into  by  the  late  joint  select  committee  to  inquire  into 
the  affairs  of  the  District  of  Columbia,  in  which  Jay  Cooke 
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&  Co.  had  a  large  and  valuable  interest;  and  whereas  Edwin 
M.  Lewis,  trustee  of  the  estate  and  etiects  of  said  firm  of  Ja}' 
Cooke  &  Co.,  has  recently  made  a  settlement  of  the  interest 
of  the  estate  of  Jay  Cooke  &  Co.  with  the  associates  of  said 
tirra  of  Jay  Cooke  &  Co.,  to  the  disadvantage  and  loss,  as  it  is 
alleged,  of  the  numerous  creditors  of  said  estate,  including 
the  Government  of  the  United  States ;  and  whereas  the  courts 
are  now  powerless,  by  reason  of  said  settlement,  to  aiford  ade- 
quate redress  to  said  creditors : 

"Resolced,  That  a  special  committee  of  five  members  of  this 
house,  to  be  selected  by  the  Speaker,  be  appointed  to  inquire 
into  the  nature  and  history  of  said  real-estate  pool  and  the 
character  of  said  settlement,  with  the  amount  of  property  in- 
volved in  which  Jay  Cooke  &  Co.  were  interested,  and  the 
amount  paid  or  to  be  paid  in  said  settlement,  with  power  to 
send  for  persons  and  papers,  and  report  to  this  house." 

The  plea  then  alleges  the  appointment  of  the  other  defend- 
ants as  such  committee,  with  one  Piatt,  who  is  not  sued,  and 
their  entry  npon  the  performance  of  the  duties  imposed  by  the 
resolution. 

It  is  set  out  that  in  the  progress  of  this  inquiry  the  plaintitf 
was  duly  subpoenaed,  and  came  before  them,  and  being  ques- 
tioned as  to  the  members  of  the  real-estate  pool,  refused  to 
answer  the  following  question  on  that  subject:  "Will  you 
state  where  each  of  the  five  members  reside,  and  will  you 
please  state  their  names  ? " 

The  plea  then  further  alleges  that  "the  said  Hallet  Kil- 
bourn,  although  ordered  and  commanded  by  the  said  subpoena 
to  bring  with  him  and  produce  before  the  said  committee  cer- 
tain records,  papers,  and  maps  relating  to  said  inquiry,  still 
when  asked  the  following  question  by  the  said  committee, 
'Mr.  Kilbourn,  are  you  now  prepared  to  produce,  in  obedi- 
ence to  the  subpoena  duces  tecum.,  the  records  which  -you  have 
been  required  by  the  committee  to  produce?'  (which  records, 
papers,  and  maps  were  pertinent  to  the  question  of  inquiry,) 
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the  said  Hallet  Kilbourn  knowingly  and  wilfuUj'  refused  to 
produce  said  records." 

It  is  then  shown  that  the  committee  reported  the  matter  to 
the  House,  and  further  reported  that  "  the  committee  are  of 
opinion,  and  report,  that  it  is  necessary  for  the  efiicient  prosecu- 
tion of  the  inquiry  ordered  by  the  House  that  the  said  Hallet 
Kilbourn  should  be  required  to  respond  to  the  subpoena  duces 
tecum  and  answer  the  questions  which  he  has  refused  to  an- 
swer; and  that  there  is  no  sufficient  reason  why  the  witness 
should  not  obey  said  subpoena  duces  tecum  and  answer  the 
questions  which  he  has  refused  to  answer ;  and  that  his  refusal 
as  aforesaid  is  in  contempt  of  this  iiouse." 

Mr.  Kilbourn  was  then,  as  the  plea  states,  arrested  on  the 
Speaker's  warrant  on  a  charge  of  contempt  and  brought  before 
the  House,  and  still  refusing  to  answer  the  same  questions  when 
propounded  to  him  by  the  Speaker,  and  to  produce  the  papers 
demanded  of  him  by  the  order  of  the  committee,  the  House 
passed  the  following  resolution  : 

"Resolved,  That  Hallet  Kilbourn  having  been  heard  by  the 
House,  pursuant  to  the  order  heretofore  made  requiring  him  to 
show  cause  why  he  should  not  answer  questions  propounded 
to  him  by  a  committee  and  respond  to  the  subpoena  duces  tecum 
by  obeying  the  same,  and  having  failed  to  show  sufficient 
cause  why  he  should  not  answer  said  questions  and  obey  said 
subpoena  duces  tecum.,  be,  and  is,  therefore,  considered  in  con- 
tempt of  said  house  because  of  said  failure. 

"  1.  Resolved,  That  in  purging  himself  of  the  contempt  for 
which  Hallet  Kilbourn  is  now  in  custody,  the  said  Kilbourn 
shall  be  required  to  state  to  the  House  whether  he  is  now  will- 
ing to  appear  before  the  committee  of  the  House  to  whom  he 
has  hitherto  declined  to  obej-  a  certain  subpoena  duces  tecum, 
and  to  answer  certain  questions  and  obey  said  subpoena  duces 
tecum,  and  answer  said  questions ;  and  if  he  answers  that  he 
is  ready  to  appear  before  said  committee  and  obey  said  sub- 
poena duces  tecum  and  answer  said  questions,  then  said  witness 
shall  have  the  privilege  to  so  appear  and  obey  and  answer 
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forthwith,  or  so  soon  us  said  committee  can  be  convened,  and 
that  in  the  meantime  the  witness  remain  in  custody ;  and  in 
the  event  that  said  witness  shall  answer  that  he  is  not  ready  to 
so  appear  before  said  committee  and  obey  said  subpoena  duces 
tecum  and  make  answer  to  said  questions  as  aforesaid,  then 
that  said  witness  be  recommitted  to  the  said  custody  for  the 
continuance  of  said  contempt,  and  that  such  custody  shall 
continue  until  the  said  witness  shall  communicate  to  this  house 
through  said  committee  that  he  is  ready  to  appear  before  said 
committee  and  make  such  answer  and  obey  said  subpoena  <?((('<'.'-■ 
tecum:  and  that  in  excutino;  this  order  the' sergeant -at -arms 
shall  cause  the  said  Kilbourn  to  be  kept  in  his  custody  in  the 
common  jail  of  the  District  of  Columbia." 

The  Speaker  thereupon  issued  to  the  defendant  Thompson, 
as  sergeant-at-arms  of  the  House,  his  writ,  with  the  seal  of  the 
House  and  the  Speaker's  name  duly  affixed  to  it,  .which  writ, 
after  reciting  the  foregoing  resolutions  in  kcee  verba,  adds : 
"Xow,  therefore,  yon  are  hereby  conmianded  to  execute  the 
same  accordingly." 

The  plea  then  avers  that  under  the  anthority  of  this  writ  the 
defendant  Thompson  did  arrest  said  Kilbourn,  using  no  more 
force  thanwas  necessary,  and  kept  him  in  custody  in  the  com- 
mon jail  until  he  was  released  by  a  writ  of  habeas  corpus  issued 
by  the  Hon.  David  K.  Cartter,  chief  justice  of  the  Supreme 
Court  of  the  District  of  Columbia,  which  are  the  same 'tres- 
passes complained  of,  and  none  other. 

The  other  defendants,  after  pleading  the  same  matters  set 
out  in  Thompson's  plea,  add  the  following,  pertinent  to  them- 
selves and  not  to  him  : 

"And  these  defendants  state  that  they  did  not  in  any  man- 
ner assist  in  the  last-mentioned  arrest  and  imprisonment  of  the 
said  Hallet  Kilbourn,  nor  were  they  in  any  way  concerned  in 
the  same,  nor  did  they  order  or  direct  the  same,  save  and  ex- 
cept by  their  votes  in  favor  of  the  last  above-mentioned  reso- 
lutions and  order  commanding  the  Speaker  to  issue  his  war- 
rant for  said  arrest  and  imprisonment,  and  (save  and  except) 
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by  their  participation  as  members  in  the  introduction  of  and 
assent  to  said  official  acts  and  proceedings  of  said  house,  which 
these  defendants  did  and  performed  as  members  of  the  said 
House  of  Representatives  in  the  due  discharge  of  their  duties 
as  members  of  said  house,  and  not  otherwise. 

"  Which  are  the  same  several  supposed  trespasses  whereof  the 
said  Hallet  Kilbourn  hath  above  in  his  said  declaration  com- 
plained against  these  defendants,  and  not  other  or  different, 
with  this:  that  these  defendants  do  aver  that  the  said  Hallet 
Kilbourn,  the  now  plaintiff,  and  the  said  Hallet  Kilbourn  in 
the  said  resolutions,  orders,  and  warrants  respectively  men- 
tioned, was  and  is  one  and  the  same  person,  and  that  at  the 
said  several  times  in  this  plea  mentioned,  and  during  all  the  time 
therein  mentioned,  the  said  Congress  of  the  United  States  was 
assembled  and  sitting,  to  wit,  at  "Washington  aforesaid,  in  the 
county  aforesaid,  and  these  defendants  were  and  are  memijers 
of  the  House  of  Representatives,  one  of  the  houses  of  said  Con- 
gress, and  as  such  members,  in  said  participation  in  the  action 
of  the  House  as  above  set  forth,  voted  in  favor  of  said  resolu- 
tions and  orders  as  above  set  forth,  and  saving  and  excepting 
said  participation  in  the  action  of  the  House  as  set  forth  in  the 
body  of  this  plea,  they  had  no  concern  or  connection  in  any 
manner  or  way  with  said  supposed  trespasses  complained  of 
against  them  by  the  plaintiff;  and  this  these  defendants  are 
ready  to  verify." 

The  argument  before  us  has  assumed  a  very  wide  range, 
and  includes  the  discussion  of  almost  every  suggestion  that 
can  well  be  conceived  on  the  subject.  The  two  extremes  of 
the  controversy  are,  the  proposition,  on  the  part  of  the  plain- 
tiff, that  the  House  of  Representatives  has  no  power  whatever 
to  punish  for  a  contempt  of  its  authority,  and,  on  the  part  of 
defendants,  that  such  power  undoubtedly  exists,  and  when  that 
body  has  formally  exercised  it,  it  must  be  presumed  that  it  was 
rightfully  exercised. 

This  latter  proposition  assumes  the  form  of  expression  some- 
times used  with  reference  to  courts  of  justice  of  general  juris- 
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diction,  that,  having  the  power  to  punish  for  contempts,  the 
judgment  of  the  House  that  a  person  is  gniltj  of  such  contempt 
is  conclusive  everj' where. 

Conceding,  for  the  sake  of  the  argument,  that  tFiere  are  cases 
in  which  one  of  the  two  bodies  that  make  together  the  Con- 
gress of  the  United  States  miiy  punish  for  contempt  of  its  au- 
thority, or  disregard  of  its  orders,  it  will  scarcely  be  contended 
by  the  most  ardent  advocate  of  their  power  in  that  respect  that 
it  is  unlimited. 

The  power  of  Congress  itself,  when  acting  through  the  con- 
cuTi'ence  of  both  branches,  is  a  power  dependent  solely  on  the 
Constitution.  Such  powers  as  are  not  found  in  that  instrument, 
either  by  express  grant  or  by  fair  implication  from  what  is 
granted,  are  "  reserved  to  the  States  respectively,  or  to  the  peo- 
ple." Of  course,  neither  branch  of  Congress,  when  acting  sep- 
arately, can  lawfully  exercise  more  power  than  is  conferred  by 
the  Constitution  on  the  whole  body,  except  in  the  few  instances 
where  authority  is  conferred  on  either  house  separately,  as  in 
the  case  of  impeachments.  No  general  power  of  inflicting  pun- 
ishment by  the  Congress  of  the  United  States  is  found  in  that 
instrument.  It  contains  in  the  provision  that  no  "  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law,"  the  strongest  implication  against  punishment  by  order  of 
the  legislative  body.  It  has  been  repeatedly  decided  by  this 
court,  and  by  others  of  the  highest  authority,  that  this  means 
a  trial  in  which  the  rights  of  the  party  shall  be  decided  by  a 
tribunal  appointed  by  law,  which  tribunal  is  to  be  governed  by 
rules  of  law  previously  established.  An  act  of  Congress  which 
proposed  to  adjudge  a  man  guilty  of  a  crime  and  inflict  the 
punishment,  would  be  conceded  by  all  thinking  men  to  be  un- 
authorized by  anything  in  the  Constitution.  That  instrument, 
however,  is  not  wholly  silent  as  to  the  authority  of  the  sepa- 
rate branches  of  Congress  to  inflict  punishment.  It  authorizes 
each  house  to  punish  its  own  members.  The  third  clause  of 
the  fifteenth  section  of  the  first  article  declares  that  "each 
house  may  determine  ihe  rules  of  its  proceedings,  punish  its 
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members  for  disorderly  behavior,  and,  with  concnrrenee  of  two- 
thirds,  expel  a  member."  And  in  the  clause  just  preceding,  it 
is  said  that  they  "  may  be  authorized  to  compel  the  attendance 
of  absent  members,  in  such  manner  and  under  such  penalties 
as  each  house  may  provide."  These  provisions  are  equally 
instructive  in  what  they  authorize  and  iu  what  they  do  not  au- 
thorize. There  is  no  express  power  in  that  instrument  con- 
ferred on  either  house  of  Congress  to  punish  for  contempts. 

The  advocates  of  this  power  have,  therefore,  resorted  to  an 
implication  of  its  existence  founded  on  two  principal  arguments. 
These  are,  (1)  its  exercise  by  the  House  of  Commous  of  Eng- 
land, from  which  country  we,  it  is  said,  have  derived  our  system 
of  parliamentary  law;  and  (2)  the  necessity  of  such  a  power  to 
enable  the  two  houses  of  Congress  to  perform  the  duties  and 
exercise  the  po.wers  which  the  Constitution  has  conferred  on 
them. 

That  the  power  to  punish  for  contempt  bus  been  exercised 
by  the  House  of  Conmions  in  numerous  instances,  is  well  known 
to  the  general  student  of  history,  and  is  authenticated  by  the 
rolls  of  the  Parliament;  and  there  is  no  question  but  that  this 
has  been  upheld  by  the  coiu'ts  of  Westminster  Hall.  Among 
the  most  notable  of  these  latter  cases  are  the  judgments  of  the 
Court  of  King's  Bench,  in  the  case  of  Brass  Colby,  lord  mayor 
of  London,  3  Wilson's  K.,  188,  decided  in  the  year  1771;  the 
case  of  Burdett  c.  Abbott,  14  East's  E.,  1,  in  1811,  in  which 
the  opinion  was  delivered  by  Lord  Ellenborough;  and  in  the 
case  of  The  Sheriff  of  Middlesex,  in  11  Adolphus  &  Ellis's  R., 
273,  in  1840 — opinion  by  Lard  Uenman,  cbief  justice. 

It  is  important,  however,  to  understand  on  what  principle 
this  power  in  the  House  of  Commons  rests,  that  we  may  see 
whether  it  is  applicable  to  the  two  houses  of  Congress,  and,  if 
it  be,  whether  there  are  limitations  to  its  exercise. 

While  there  is,  in  the  adjudged  cases  in  the  English  courts, 
little  agreement  of  opinion  as  to  the  extent  of  this  power  and 
the  liability  of  its  exercise  to  be  inquired  into  by  the  courts, 
there  is.no  ditierence  of  opinion  as  to  its  origin.     This  goes 
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back  to  the  period  when  the  bishops,  the  lords,  and  the  knights 
and  burgesses  met  in  one  body,  and  were,  when  so  assembled, 
called  the  High  Court  of  Parliament. 

They  were  only  called  so,  but  the  assembled  Parliament  ex- 
ercised the  highest  t'anctions  of  a  couit  of  Judicature,  repre- 
senting in  that  respect  the  judicial  authority  of  the  King  in  his 
Court  of  Parliament.  While  this  body  enacted  laws,  it  also 
rendered  judgments  in  matters  of  private  right,  which,  when 
approved  by  the  King,  were  recognized  as  valid.  Upon  the 
separation  of  the  Lords  and  Commons  into  two  separate  bodies, 
holding  their  sessions  in  difterent  chambers,  and  hence  called 
the  House  of  Lords  and  the  House  of  Commons,  the  judicial! 
function  of  reviewing  by  appeal  the  decisions  of  the  courts  of 
Westminster  Hall  passed  to  the  House  of  Lords,  where  it  has 
been  exercised  without  dispute  ever  since.  To  the  Commons 
was  left  the  power  of  impeachment,  and,  perhaps,  others  of  a 
judicial  character,  and  jointly  they  exercised,  until  a  very  recent 
period,  the  power  of  passing  bills  of  attainder  for  treason  and 
other  high  crimes,  which  are  iu  their  nature  punishment  for 
cnnie  declared  judicially'  by  the  High  Court  of  Parliament  of 
the  Kingdom  of  England. 

It  is  upon  this  idea  that  the  two  houses  of  Parliament  were 
each  courts  of  judicature  originally,  which,  though  divested  by 
usage  and  by  statute,  probably,  of  many  of  their  judicial  func- 
tions, have  yet  retained  so  much  of  that  power  as  enables  them, 
like  any  other  court,  to  punish  for  a  contempt  of  these  privileges 
and  authority  that  the  power  rests. 

In  the  case  of  Burdett  v.  Abbott,  already  referred  to  as  sus- 
taining this  power  in  the  Commons,  Mr.  Justice  Bailey  said, 
in  supportof  the  judgment  of  the  Court  of  King's  Bench:  "In 
an  early  authority  upoji  that  subject,  in  Lord  Coke,  4  Inst.,  23, 
it  is  expressly  laid  down  that  the  House  of  Comnions  has  not 
only  a  legislative  character  and  authority,  but  is  also  a  court 
of  judicature;  and  there  are  instances  put  there  in  which  the 
power  of  committing  to  prison  for  contempts  has  been  exer- 
cised by  the  House  of  Commons,  and  this,  too,  in  cases  of  libel. 
5  v2 


G6  KiLfiotRN  V.  Thompson.  [Oct.  Term, 


Opinion  of  tlie  court. 


If,  then,"  said  he,  "the  House  be  a  court  of  judicature,  it  must, 
as  is  in  a  degree  admitted  by  plaiiitiif'a  counsel,  have  the  power 
of  supporting  its  own  dignity  as  essential  to  itself;  and  without 
power  of  commitment  for  contempts  it  could  not  support  its 
dignity."  In  the  opinion  of  Lord  Ellenborough,  in  the  same  case, 
after  stating  that  the  separation  of  the  two  houses  of  Parliament 
seems  to  have  taken  place  as  early  as  the  49th  of  Henry  III, 
about  the  time  of  the  battle  of  Evesham,  he  says  the  separation 
was  probably  effected  by  a  formal  act  for  that  purpose  by  the 
Kinvf  and  Parliament.  He  then  adds:  "The  privileges  which 
.have  since  been  enjoyed,  and  the  functions  .which  have  been 
luniformly  exercised  bj"  each  branch  of  the  legislature,  with  the 
iknowledge  and  acquiescence  of  the  other  house  and  of  the 
King,  must  be  presumed  to  be  privileges  and  functions  which 
then — that  is,  at  the  very  period  of  separation — were  statutably 
assigned  to  each."  He  then  asks,  "Can  the  High  Court  of 
Parliament,  or  either  of  the  two  houses  of  which  it  consists, 
be  deemed  not  to  possess  intrinsically  that  authority  of  punish- 
ing summarily  for  contempts  which  is  acknowledged  to  belong 
and  is  daily  exercised  as  belonging  to  every  superior  court  of 
law  of  less  dignity  undoubtedly  than  itself?"  This  power  is 
here  distinctly  placed  on  the  ground  of  the  judicial  character 
of  Parliament,  which  is  compared  in  that  respect  with  the  other 
courts  of  superior  jurisdiction,  and  is  said  to  be  of  a  dignity 
higher  than  they. 

In  the  earlier  case  of  Colby,  lord  mayor  of  London,  Ue 
Gra}',  Chief  Justice,  speaking  of  the  House  of  Commons, 
which  had  committed  the  lord  mayor  to  the  Tower  of  London 
for  having  arrested  by  judicial  process  one  of  its  messengers, 
says:  "Such  an  assembly  must  certainly  have  such  authoritj', 
and  it  is  legal  because  necessary.  Lord  Coke  says  they  have 
a  judicial  power;  each  member  has  a  judicial  seat  in  the  house; 
he  speaks  of  matters  of  judicature  of  the  Plouse  of  Commons." 
Mr.  Justice  Blackstone,  in  concurring  in  the  judgment,  said: 
"The  House  of  Commons  is  a  supreme  court,  and  they  are 
judges  of  their  own  privileges  and  contempts,  more  especially 
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with  reference  to  their  own  members."  Mr.  Justice  Gould 
also  laid  stress  upon  the  fact  that  the  "  House  of  Commons  may 
be  properly  called  judges,"  and  cites  4  Coke's  Inst.,  47,  to  show 
that  an  ahen  cannot  be  elected  to  Parliament,  because,  such  a 
person  can  hold  no  place  of  judicature.'''' 

In  the  celebrated  case  of  Stockdale  v.  Hansard,  9  Adolphus 
&  Ellis,  1,  decided  in  1838,  this  doctrine  of  the  omnipotence 
of  the  House  of  Commons  in  the  assertion  of  its  privileges 
received  its  first  serious  check  in  a  court  o'f  law.  The  House 
of  Commons  had  ordered  the  printing  and  publishing  of  a 
report  of  one  of  its  committees,  which  was  done  by  Hansard, 
the  official  printer  of  the  body.  This  report  contained  matter  on 
which  Stockdale  sued  Hansard  for  libel.  Hansard  pleaded  the 
privilege  of  the  Plouse,  under  whose  orders  he  acted,  and  the 
question  on  demurrer  was,  assuming  the  matter  published  to 
be  libelous  in  its  character,  did  the  order  of  the  House  protect 
the  publication  ? 

Sir  Joseph  Campbell,  attorney -general,  in  an  exhaustive 
argument  in  defense  of  the  prerogative  of  the  House,  bases  it 
upon  two  principal  propositions,  namely,  that  the  House  of  Com- 
mons is  a  court  of  judicature,  possessing  the  same  right  to 
punish  for  contempt  that  other  courts  have,  and  that  its  powers 
and  privileges  rest  upon  the  lex  parliamenii— the  laws  and  cus- 
toms of  Parliament.  These,  he  says,  and  cites  authorities  to 
show  it,  are  unknown  to  the  judged  and  lawyers  of  the  com- 
mon-law courts,  and  rest  exclusively  in  the  knowledge  and 
memory  of  the  members  of  the  two  houses.  He  argues,  tliere- 
fore,  that  their  judgments  and  orders  on  matters  pertaining  to 
these  privileges  are  conclusive,  and  cannot  be  disputed  or  re- 
viewed by  the  ordinary  courts  of  judicature. 

Lord  Denman,  in  a  masterly  opinion,  concurred  hi  by  the 
other  judges  of  the  King's  Bench,  ridicules  the  idea  of  the 
existence  of  a  body  of  laws  and  customs  of  Parliament  un- 
known and  unknowable  to  anybody  else  but  the  members  of 
the  two  houses,  and  holds,  with  an  incontrovertible  logic,  that 
when  the  rights  of  the  citizen  are  at  stake  in  a  court  of  justice, 
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it  must,  if  these  privileges  are  setup  to  his  prejudice,  examine 
for  itself  into  the  nature  and  charactor  of  those  lHWs,and  decide 
upon  their  extent  and  eft'ect  upon  the  rights  of  the  parties  before 
the  court.  While  admitting,  as  he  does  in  the  subsequent  case 
of  The  SherifFof  Middlesex^in  11  Adolphus  &  Ellis,  that  when 
a  person  is  committed  by  the  House  of  Commons  for  a  con- 
tempt in  regard  to  a  matter  of  which  that  house  had  juris- 
diction, no  other  court  can  relieve  the  party  from  the  punish- 
ment which  it  may  lawfully  inilict,  he  holds  that  the  question 
of  the  jurisdiction  of  the  House  is  always  open  to  the  inquiry 
of  the  courts  iu  a  case  where  that  question  is  properly  presented. 

But  perhaps  the  most  satisfactory  discussion  of  this  subject, 
as  applicable  to  the  proposition  that  the  two  houses  of  Congress 
are  invested  with  the  same  power  of  punishing  for  contempt, 
and  with  the  same  peculiar  privileges  and  the  same  power  of 
enforcing  them  which  belonged  by  ancient  usage  to  the  houses 
of  the  English  Parliament,  is  to  be  found  in  some  recent  de- 
cfsious  of  the  Privy  Council.  That  body  is  by  its  constitution 
vested  with  authority  to  hear  and  decide  appeals  from  the  courts 
of  the  provinces  and  colonies  of  the  kingdom. 

The  leading  case  is  that  of  Keilly  v.  Carson  and  others,  4 
Moore's  Privy  Council  Cases,  13,  decided  in  1841.  There 
were  firesent  at  the  hearing  Lord  Chancellor  Lj'ndhurst,  Lord 
Brougham,  Lord  Deuman,  Lord  Abinger,  Lord  Cottenham, 
Lord  Campbell,  Vice-Cbancellor  Shadwell,  the  chief  justice  of 
the  conmion  pleas,  Mr.  Justice  Erskine,  Dr.  Lushington,  and 
Mr.  Barop  Parke,  who  delivered  the  opinion,  which  seems  to 
have  received  the  concurrence  of  all  the  eminent  judges 
named. 

Measuring  the  weight  of  its  authority  by  the  reputation  of 
the  judges  who  sat  iu  the  case  and  agreed  to  the  opinion,  it 
would  be  difficult  to  tind  one  more  entitled  on  that  score  to  be 
received  as  conclusive  on  the  points  which  it  decided. 

The  case  was  an  appeal  from  the  Supreme  Court  of  Judica- 
ture of  ISTewfoundland.  John  Kent,  one  of  the  members  of 
the  -House  of  Assembly  of  that  island,  reported  to  that  body 
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that  Keilly,  the  appellant,  had  been  guilty  of  a  contempt  of 
the  privileges  of  the  House  in  using  towards  him  reproaches, 
in  gross  and  threatening  language,  for  observations  made  by 
Kent  in  the  House;  adding,  "your  privilege  shall  not  protect 
you."  Keilly  was  brought  before  the  House  and  added  to  his 
offense  by  boisterous  and  violent  language,  and  was  finally 
committed  to  jail  under  an  order  of  the  House  and  the  warrant 
of  the  Speaker.  The  appellant  sued  Carson,  the  Speaker, 
Kent,  and  other  members,  and  Walsh,  the  messenger,  who 
pleaded  the  facts  above  stated,  and  relied  on  the  authority  of 
the  House  as  sufficient  protection.  The  judgment  of  the  court 
of  Newfoundland  was  for  the  defetidauts,  holding  the  plea 
good. 

This  judgment  was  supported  in  argument  before  the  Privy 
Council  on  the  ground  that  the  Legislative  Assembly  of  New- 
foundland  had  the  same  parliamentary  rights  and  privileges 
which  belonged  by  usage  to  the  Parliament  of  England,  and 
that,  if  this  were  not  so,  it  was  a  necessary  incident  to  every 
body  exercising  legislative  functions  to  punish  for  contempt 
of  its  authority.  The  case  was  twice  argued  in  the  Privy 
Council,  on  which  its  previous  judgment  in  the  case  of  Beau- 
mont ('.  Barrett,  1  Moore  P.  C.  Cases,  76,  was  much  urged,  in 
which  both  those  propositions  had  been  asserted  in  the  opinion 
of  Baron  Parke.  Referring  to  that  case  "as  an  authority  for 
the  proposition  that  the  power  to  punish  for  a  contempt  was 
incident  to  every  legislative  body,  the  opinion  of  Baron  Parke 
in  the  later  ease  uses  this  language:  "There  is  no  decision  of 
a  court  of  justice,  nor  other  authority,  iu  favor  of  the  right, 
except  that  of  the  ease  of  Beaumont  v.  Barrett,  decided  by  the 
judicial  committee,  the  members  present  being  Lord  Brough- 
am, Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  mj'self. 
Their  lordships  do  not  consider  that  case  as  one  by  which  they 
ought  to  be  bound  in  deciding  the  present  question.  The 
opinion  of  their  lordships,  delivered  by  myself,  immediately 
after  the  argument  was  closed,  though  it  clearly  expressed  that 
the  power  was  incidental  to  every  legislative  assembly,  was 
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Dot  the  only  ground  on  which  that  judgment  rested,  and  tliere- 
fore  was,  in  some  degree,  extrajudicial ;  but  besides  this,  it  was 
stated  to  be  founded  entirely  on  the  dictum  of  Lord  Ellenbor- 
ough  in  Burdett  v.  Abbott,  which  dictum,  we  all  think,  cannot 
be  taken  as  authority  for  the  abstract  proposition  that  every 
legislative  body  has  the  power  of  committing  for  contempt. 
The  observation  was  made  by  his  lordship  with  reference  to 
the  pecuhar  powers  of  Parliament,  and  ought  not,  we  all  think, 
to  bo  extended  any  further.  We  all,  therefore,  thiids  that  the 
opinion  expressed  b}'  myself  in  Beaumont  v.  Barrett  ought 
not  to  affect  our  decision  in  the  present  case,  and,  there  being 
no  other  authority  on  the  subject,  we  decide  according  to  the 
principleof  the  conunon  law  that  the  House  of  Assembly  have 
not  the  power  contended  for.  They  are  a  local  legislature,  with 
«very  power  reasonably  necessary  for  the  exercise  of  their  func- 
tions and  duties,  but  they  have  not  what  they  erroneously  sup- 
posed themselves  to  possess  —  the  same  exclusive  privileges 
which  the  law  of  England  has  annexed  to  the  House  of  Par- 
liament." In  another  part  of  the  opinion  the  subject  is  thus 
disposed  of:  ''It  is  said,  however,  that  this  power  belongs  to 
the  House  of  Commons  of  England;  and  this,  it  is  contended, 
affords  us  authority  for  holding  that  it  belongs,  as  a  legal  inci- 
dent by  the  common  law,  to  an  assembly  with  analogous  func- 
tions. But  the  reason  why  the  House  of  Commons  has  this 
power  is  not  because  it  is  a  representative  body  with  legislative 
functions,  but  by  virtue  of  ancient  usage  and  prescription — 
the  lex  et  consueiudo  parliamenti — which  forms  a  part  of  the  com- 
mon law  of  the  land,  and  according  to  which  the  High  Court 
of  Parliament  before  its  division,  and  the  House  of  Lords  and 
Commons  since,  are  invested  with  many  privileges,  that  of 
punishment  for  contempt  being  one."  The  opinion  also  dis- 
cusses at  length  the  necessity  of  this  power  in  a  legislative 
body  for  its  protection,  and  to  enable  it  to  discharge  its  law- 
making functions,  and  decides  against  the  proposition.  But 
the  case  before  us  does  not  require  us  to  go  so  far,  as  we  have 
cited  it  to  show  that  the  powers  and  privileges  of  the  House  of 
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Commons  of  England,  on  the  subject  of  punishment  for  con- 
tempts, rest  on  principles  which  have  no  application  to  other 
legislative  bodies,  and  certainly  can  have  none  to  the  House 
of  Representatives  of  the  United  States — a  body  which  is  in 
no  sense  a  court,  which  exercises  no  functions  derived  from  its 
once  having  been  a  part  of  the  highest  court  of  the  realm,  and 
whose  functions,  so  far  as  th^y  partake  in  any  degree  of  that 
character,  are  limited  to  punishing  its  own  members  and  de- 
termining their  election.  The  case,  however,  which  we  have 
just  been  considering,  was  followed  in  the  same  body  by  Fen- 
ton  V.  Hampton,  11  Moore's  Privy  Council  Cases,  347,  and 
Doyle  V.  Falconer,  Law  Reports,  1  Privy  Council  Appeals,  328, 
in  both  of  which,  on  appeals  from  other  provinces  of  the  king- 
dom, the  doctrine  of  the  case  of  Keilly  v.  Carson  and  others 
is  fully  reatfirmed. 

We  are  of  opinion  that  the  right  of  the  House  of  Represent- 
atives to  punish  the  citizen  for  a  contempt  of  its  authority  or 
breach  of  its  privileges,  can  derive  no  support  from  the  prec- 
edents and  practices  of  the  two  houses  of  the  English  Parlia- 
ment, nor  the  adjudged  cases  in  which  the  English  courts  have 
upheld  these  practices.  Nor  can  it  be  said  that,  taking  what 
has  fallen  from  the  English  judges,  and  especially  the  later 
cases  on  which  we  have  just  commented,  that  much  aid  is 
given  to  the  doctrine  that  this  power  exists  as  one  necessary  to 
enable  either  house  of  Congress  to  exercise  successfully  their 
function  of  legislation. 

This  latter  proposition  is  one  which  we  do  not  propose  to 
decide  in  the  present  case,  because  wo  are  able  to  decide  it 
without  passing  upon  the  existence  or  non-existence  of  such  a. 
power  in  aid  of  the  legislative  function. 

As  we  have  already  said,  the  Constitution  expresslj'  em- 
powers each  house  to  punish  its  own  members  for  disorderly 
behavior.  We  see  no  reason  to  doubt  tj^at  this  punishment 
may  in  a  proper  case  be  imprisonment,  and  that  it  may  be  for 
refusal  to  obey  some  rule  on  that  subject  made  by  the  House 
for  the  preservation  of  order. 
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So,  also,  the  penalty  which  each  house  is  authorized  to  in- 
flict in  order  to  compel  the  attendance  of  absent  members  may 
be  imprisonment,  and  this  may  be  for  a  violation  of  some  order 
or  standing  rule  on  that  subject. 

Each  house  is  by  the  Oonstitution  made  the.  .judge  of  the 
election  and  qualification  of  its  members.  In  deciding  on  these 
it  has  an  undoubted  right  to  examine  witnesses  and  'inspect 
papers,  subject  to  the  usual  rights  of  witnesses  in  such  cases; 
and  it  may  be  that  a  witness  would  be  subject  to  like  punish- 
ment at  the  hands  of  the  body  engaged  in  trying  a  contested 
election,  for  refusing  to  testify,  fhat  he  would  if  the  case  were 
pending  before  a  court  of  judicature. 

The  House  of  Representatives  has  the  sole  right  to  impeach 
otKcers  of  the  government,  and  the  Senate  to  try  them.  Where 
the  question  of  such  impeachment  is  before  either  body  acting 
in  its  appropriate  sphere  on  that  subject,  we  see  no  reason  to 
doubt  the  right  to  compel  the  attendance  of  witnesses,  and 
their  answer  to  proper  quesiiojis,  in  the  same  manner  and  by 
the  use  of  the  same  means  that  courts  of  justice  can  in  like 
cases. 

Whether  the  power  of  punishment  in  either  house  by  fine  or 
imprisonment  goes  hej'ond  this  or  not,  we  are  sure  that  no 
person  can,  be  punished  for  contumacy  as  a  witness  before 
either  house,  unless  his  testimony  is  required  in  a  matter  into 
which  that  house  has  jurisdiction  to  inquire,  and  we  feel  equally 
sure  that  neither  of  these  bodies  posvSesses  the  general  power  of 
making  inquiry  into  the  private  aifairs  of  the  citizen. 

It  is  believed  to  be  one  of  the  chief  merits  of  the  American 
system  of  written  constitutional  law,  that  all  the  powers  in- 
trusted to  governments,  whether  state  or  national,  are  divided 
into  the  three  grand  departments  of  the  executive,  the  legisla- 
tive, and  the  judicial;  that  the  functions  appropriate  to  each 
of  these  branches  ot'tgovernment  shall  be  vested  in  a  separate 
bod_y  of  public  servants,  and  that  the  perfection  of  the  system 
,  requires  that  the  lines  which  separate  and  divide  these  depart- 
ments shall  be  broadly  and  clearly  defined.    It  is  also  essential 
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to  the  successful  working  of  this  system,  that  the  persons  in- 
trusted with  power  in  any  one  of  these  branches  shall  not  be 
permitted  to  encroach  upon  the  powers  coniided  to  the  others, 
but  that  each  shall  by  the  law  of  its  creation  be  limited  to  the 
exorcise  of  the  powers  appropriate  to  its  own  department,  and 
no  other.  To  these  general  propositions  there  are,  in  the 
Constitution  of  the  United  States,  some  important  exceptions. 
One  of  these  is,  that  the  President  is  so  far  made  a  part  of  the 
legislative  power,  that  his  assent  is  required  to  the  enactment 
of  all  statutes  and  resolutions  of  Congress. 

This,  however,  is  so  only  to  a  limited  extent ;  for  a  bill  may 
become  a  law  notwithstanding  the  refusal  of  the  President  to 
approve  it,  by  a  vote  of  two-thirds  of  each  house  of  the  Legis- 
lature. 

So,  also,  the  Senate  is  made  a  partaker  in  the  funclions  of 
appointing  ofHcers  and  making  treaties,  which  are  supposed 
to  be  pVoperly  executive,  by  requiring  its  consent  to  the  ap- 
pointment of  such  officers  and  the  ratification  of  treaties.  The 
Senate  also  exercises  the  judicial  power  of  trying  impeachments, 
and  the  House  of  preferring  articles  of  impeachment. 

In  the  main,  however,  that  instrument,  the  model  on  which 
are  constructed  the  fundamental  laws  of  the  States,  has  blocked 
out  with  singular  precision,  and  in  bold  lines,  in  its  thi-ee  pri- 
mary articles,  the  allotment  of  power  to  the  executive,  the 
legislative,  and  the  judicial  departments  of  the  government.  It 
also  remains  true,  as  a  general  rule,  that  the  powers  confided 
by  the  Constitution  to  one  of  these  departments  cannot  be  ex- 
ercised b}'  another. 

It  may  be  said  that  these  are  truisms  which  need  no  repeti- 
tion here  to  give  them  force.  But  while  the  experience  of 
almost  a  century  has  in  general  shown  a  wise  and  commend- 
able forbearance  in  each  of  these  branches  from  encroachments 
upon  the  others,  it  is  not  to  be  denied  that  such  attempts  have 
been  made,  and  it  is  believed  not  always  without  success. 
The  increase  in  the  number  of  States,  in  their  population  and 
wealth,  and  in  the  amount  of  power,  if  not  in  its  nature  to  be 
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exerQised  by  the  Federal  government,  presents  powerful  and 
growing  temptations  to  those  to  whom  that  exercise  is  intrusted, 
to  overstep  the  just  boundaries  of  their  own  department,  and 
enter  upon  the  domain  of  one  of  the  others,  or  to  assume 
powers  not  intrusted  to  either  of  them. 

The  House  of  liepresentatives  having  the  exclusive  right  to 
originate  bills  of  revenue,  whether  by  taxation  or  otherwise ; 
having  with  the  Senate  the  right  to  declare  war,  and  to  iix  the 
compensation  of  all  ofHcers  and  servants  of  the  government, 
and  vote  the  supplies  which  must  pay  that  compensation ;  and 
being  also  the  most  numerous  body  of  all  those  engaged  in 
the  exercise  of  the  primary  powers  of  the  government,  is  for 
these  reasons  least  of  all  liable  to  suffer  encroachments  upon 
its  appropriate  domain. 

By  reason,  also,  of  its  popular  origin,  and  the  frequency 
with  which  the  short  term  of  office  of  its  members  requires 
the  renewal  of  their  authority  at  the  hands  of  the  people — the 
great  source  of  all  power,  in  this  countrj- — encroachments  by 
that  body  on  the  domain  of  co-ordinate  branches  of  the  gov- 
ernment would  be  received  with  less  distrust  than  a  similar 
exercise  of  unwarranted  power  in  any  other  department  of  the 
government.  It  is  all  the  more  necessary,  therefore,  that  the 
exercise  of  power  by  this  body,  when  acting  separate  from  and 
independent  of  all  other  depositaries  of  power,  should  be  . 
watched  with  vigilance,  and,  when  called  in  question  before 
any  other  tribunal  having  the  right  to  pass  upon  it,  that  it 
should  receive  the  most  careful  scrutiny. 

In  looking  to  the  preamble  and  resolution  under  which  the 
committee  acted,  before  which  Mr.  Kilbourn  refused  to  testify, 
we  are  of  opinion  that  the  House  of  Eepresentatives  not  only 
exceeded  the  limit  of  its  own  authority,  but  assumed  a  power 
which  could  only  be  properly  exercised  by  another  branch  of 
the  government,  because  the  power  was  in  its  nature  clearly 
judicial. 

The  Constitution  declares  that  the  judicial'  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
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snoh  inferior  courts  as  the  Congress  may  from  time  to  .time 
ordain.  If  what  we  have  said  of  the  division  of  the  powers  of 
the  government  among  the  three  departments  be  sound,  this 
is  equivalent  to  a  declaration  that  no  judicial  power  is  vested 
in  the  Congress  or  either  branch  of  it,  save  in  the  cases  specif- 
ically enumerated  to  which  we  have  referred.  We  do  not, 
after  what  has  been  said,  deem  it  necessary  to  discuss  the 
proposition,  that  if  the  investigation  which  that  committee  was 
directed  to  make  was  one  that  was  judicial  in  its  character, 
and  which  could  only  be  properly  and  successfully  made  by  a 
court  of  justice,  and  if  it  related  to  a  matter  in  which  relief  or 
redress  coukl  be  had  only  by  a  judicial  proceeding,  that  the 
power  attempted  to  be  exercised  was  one  confided  by  the  Con- 
stitution to  the  judicial  and  not  to  the  legislative  department 
of  the  government.  We  think  it  equally  clear  that  the  power 
asserted  is  judicial,  and  that  it  is  not  legislative. 

The  preamble  to  the  resolution  recites  that  the  Government 
of  the  United  States  is  a  creditor  of  Jay  Cooke  &  Co.,  then  in 
bankruptcy  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

If  the  United  States  is  a  creditor  of  any  citizen,  or  of  any 
one  else  on  whom, process  can  be  served,  the  usual,  the  only 
legal  mode  of  enforcing  payment  of  the  debt  is  by  a  resort  to 
a  court  of  justice.  For  this  purpose,  among  others,  Congress 
has  created  courts  of  the  United  States,  and  officers  have  been 
appointed  to  prosecute  the  pleas  of  the  government  in  those 
courts. 

The  District  Court  for  the  Eastern  District  of  Pennsylvania 
is  one  of  them,  and,  according  to  the  recital  of  the  preamble, 
had  taken  jurisdiction  of  the  subject-matter  of  Jay  Cooke  & 
Co.'s  indebtedness  to  the  United  States,  and  had  the  whole 
subject  before  it- for  action  at  the  time  the  proceeding  in  Con- 
gress was  initiated.  That  this  indebtedness  resulted,  as  the 
preamble  states,  from  the  improvidence  of  a  Secretary  of  the 
Navy,  does  not  change  the  nature  of  the  suit  in  the  court,  nor 
vary  the  remedies  by  which  the  debt  is  to  be  recovered.     If, 
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indeed,  any  purpose  had  been  avowed  to  impeach  the  Secre- 
tary, the  whole  aspect  of  the  case  would  have  been  changed. 
But  no  such  purpose  is  disclosed.  None  can  be  inferred  from 
this  preamble,  and  the  characterization  of  the  conduct  of  the 
Secretary  by  the  term  "  improvident,"  and  the  absence  of  any 
words  implying  suspicion  of  criminality,  repel  the  idea  of  such 
purpose,  for  the  Secretary  could  only  be  impeached  for  "  high 
crimes  and  misdemeanors." 

The  preamble  then  refers  to  "  the  real-estate  pool,"  in  which 
it  is  said  Jay  Cooke  &  Co.  had  a  large  interest,  as  something 
well  known  and  understood,  and  which  had  been  the  subject 
of  a  partial  investigation  by  the  previous  Congress,  and  alleges 
that*  the  trustee  in  bankruptcy  of  Jay  Cooke  &  Co.  had  made  a 
settlement  of  the  interest  of  Jay  Cooke  &  Co.  with  the  associ- 
ates of  the  firm  of  Jay  Cooke  &  Co.,  to  the  disadvantage  and 
loss  of  their  numerous  creditors,  including  the  Government  of 
the  United  States,  by  reason  of  which  the  courts  are  powerless 
to  afford  adequate  redress  to  said  creditors. 

Several  very  pertinent  inquiries  suggest  themselves  as  aris- 
ing out  of  this  short  preamble. 

How  could  the  House  of  Representatives  know,  until  it  had 
been  fairly  tried,  that  the  courts  were  powerless  to  redress  the 
creditors  of  Jay  Cooke  &.Co.  ?  The  matter  was  still  pending 
in  a  court,  and  what  right  had  the  Congress  of  the  United 
States  to'  interfere  with  a  suit  pending  in  a  court  of  competent 
jurisdiction  ?  Again,  what  inadequacy  of  power  existed  in  the 
court,  or,  as  the  preamble  assumes,  in  all  courts,  to  give  redress 
which  could  lawfully  be  supphed  by  an  investigation  by  a  com- 
mittee of  one  house  of  Congress,  or  by  any  act  or  resolution  of 
Congress  on  the  subject?  The  case  being  one  of  a  judicial 
nature,  for  which  the  powers  of  the  courts  usually  aftbrd  the 
only  remedy,  it  may  well  be  supposed  that  those  powers  were 
more  appropriate  and  more  efficient  in  aid  of  such  relief  than 
the  powers  which  belong  to  a  body  whose  function  is  exclu- 
sively legislative.  If  the  settlement  to  which  the  preamble 
refers  as  the  principle  reason  why  the  courts  are  rendered 
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powerless  was  obtained  by  fraud,  or  was  without  authority,  or 
for  any  conceivable  reason  could  be  set  aside  or  avoided,  it 
should  be  done  by  some  appropriate  proceeding  in  the  court 
which  had  the  whole  matter  before  it,  and  which  had  all  the 
power  in  that  case  proper  to  be  intrusted  to  any  body,  and  not 
by  Congress,  or  by  any  power  to  be  conferred  on  a  committee 
of  one  of  the  two  houses. 

The  resolution  adopted  as  a  sequence  of  this  preamble  con- 
tains no  hint  of  any  intention  of  iinal  action  by  Congress  on 
the  subject.  In  all  the  argument  of  the  case  no  suggestion 
has  been  made  of  what  the  House  of  Representatives  or  the 
Congress  could  have  done  in  the  way  of  remedying  the  wrong 
or  securing  the  creditors  of  Jay  Cooke  &  Co.,  or  even  the 
United  States.  Was  if  to  be  simply  a  fruitless  investigation 
into  the  personal  affairs  of  individuals  ?  If  so,  the  House  of 
Representatives  had  no  power  or  authority  in  tVie  matter  more 
than  any  other  equal  number  of  gentlemen  interested  for  the 
government  of  their  country.  By  fruitless,  we  mean  that  it 
could  result  in  no  valid  legislation  on  the  subject  to  which  the 
inquiry  referred. 

What  was  this  committee  charged  to  do  ? 

To  inquire  into  the  nature  and  history  of  the  real-estate  pool. 
How  indefinite !  What  was  the  real-estate  pool  ?  Is  it  charged 
with  any  crime  or  offense?  If  so,  the  courts  alone  can  punish 
the  members  of  it.  Is  it  charged  with  a  fraud  against  the  gov- 
ernment ?  Here,  again,  the  courts,  and  they  alone,  can  afibrd  a 
remedy.  Was  it  a  corporation  whose  powers  Congress  could 
repeal?  There  is  no  suggestion  of  the  kind.  The  word  "pool," 
in  the  sense  here  used,  is  of  modern  date,  and  may  not  be 
well  understood;  but  in  this  case  it  can  mean  no  more  than 
that  certain  individuals  are  engaged  ia  dealing  in  real  estate 
as  a  commodity  of  traffic,  and  the  gravamen  of  the  whole  pro- 
ceeding is  that  a  debtor  of  the  United  States  may  be  found  to 
have  an  interest  in  the  pool.  Can  the  rights  of  the  pool,  or  of 
its  members,  and  the  rights  of  the  debtor,  and  of  the  creditor 
of  the  debtpr,  be  determined  by  the  report  of  a  committee  or 
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by  an  act  of  Congress  ?  If  they  cannot,  what  authority  has 
the  House  to  enter  upon  this  investigation  into  the  privatfe 
affairs  of  individuals  wlio  held  no  office  under  the  govern- 
ment ? 

The  Court  of  Exchequer  of  England  was  originally  organ- 
ized solely  to  entertain  suits  of  the  King  against  the  debtors  of 
the  Crown.  But  after  a  while,  when  the  other  courts  of  West- 
minster Hall  became  overcrowded  with  business,  and  it  be- 
came desirable  to  open  the  Court  of  Exchequer  to  the  general 
administration  of  justice,  a  party  was  allowed  to  bring  any 
common-law  action  in  that  court,  on  an  allegation  that  the 
plaintiff  was  debtor  to  the  King,  and  the  recovery  in  the 
action  would  enable  him  to  respond  to  the  King's  debt.  After 
a  while  the  court  refused  to  allow  this  allegation  to  be  contro- 
verted, and  so,  by  this  fiction,  the  court  came  from  a  very 
limited  to  be  one. of  general  jurisdiction.  Such  an  enlarge- 
ment of  jurisdiction  would  not  now  be  tolerated  in  England, 
and  it  is  hoped  not  in  this  country  of  written  constitutions  and 
laws ;  but  it  looks  very  like  it  when,  upon  the  allegation  that 
the  United  States  is  a  creditor  of  a  man  who  has  an  interest 
in  son:e  other  man's  business,  the  affairs  of  the  latter  can  be 
subjected  to  the  unlimited  scrutiny  or  investigation  of  a  con- 
gressional committee. 

We  are  of  opinion,  for  these  reasons,  that  the  resolution  of 
the  House  of  Representatives  autVioriziug  the  investigation 
was  in  excess  of  the  power  conferred  on  that  body  by  the  Con- 
stitution; that  the  committee,  therefore,  had  no  lawful  au- 
thority to  require  Mr.  Kilbourn  to  testify  as  a  witness  beyond 
what  he  voluntarily  chose  to  tell;  that  the  orders  and  resolu- 
tions of  the  House  and  the  warrant  of  the  Speaker,  under  which 
Mr.  Kilbourn  was  imprisoned,  are,  in  like  manner,  void  for 
want  of  jurisdiction  in  that  body,  and  that  his  imprisonment 
was  without  any  lawful  authority. 

At  this  point  of  the  inquiry  we  are  met  by  the  case  of  An- 
derson V.  Dunn,  decided  by  this  court  in  1821,  reported  in  6 
Wheaton,204,  and  in  many  respects  analogous  to  the  one  now 
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under  consideration.  In  that  case  Anderson  sued  Dunn  for 
false  imprisonment,  and  Dunn  justiiied  under  a  warrant  of  the 
House  of  Representatives,  directed  to  him  as  sergeant-ut-arms 
of  that  body.  The  warrant  recited  that  Anderson  had  been 
found  by  the  House  "guilty  of  a  breach  of  the  privileges  of  the 
House,  and  of  a  high  contempt  of  the  dignity  and  authority 
of  the  same."  The  warrant  directed  the  sergeant-at-arms  to 
bring  him  before  the  House,  when,  by  its  order,  he  was  repri- 
manded by  the  Speaker.  Neither  the  warrant  nor  the  plea 
described  or  gave  any  cUie  to  the  nature  of  the  act  which  was 
held  by  the  House  to  be  a  contempt.  Nor  can  it  be  clearly 
ascertained  from  the  report  of  the  case  what  it  was,  though 
a  slight  inference  may  be  derived  from  something  in  one  of 
the  arguments  of  counsel,  that  it  was  an  attempt  to  bribe  a 
member. 

But,  however  that  may  be,  the  defense  of  the  sergeant-at- 
arms  rested  on  the  broad  ground,  that  the  House  having  found 
the  plaintiff  guilty  of  a  contempt,  and  the  Speaker,  under  the 
order  of  the  House,  having  issued  a  warrant  for  his  arrest,  that 
alone  was  sufHcient  authority  for  defendant  to  take  him  into 
custod}',  and  this  court  held  the  plea  good. 

It  may  be  said  that  since  the  order  of  the  House  and  the  war- 
rant of  the  Speaker,  and  the  plea  of  the  sergeant-at-arms,  do 
not  disclose  the  ground  on  which  the  plaintifl:' was  held  guilty 
of  a  contempt,  but  state  the  finding  of  the  House  in  general 
terms  as  a  judgment  of  guilty,  and  as  the  court  placed  its  de- 
cision on  the  ground  that  such  a  judgment  was  conclusive  in 
the  action  against  the  officer  who  executed  the  warrant,  it  is 
no  precedent  for  a  case  where  the  plea  establishes,  as  we  have 
shown  it  does  in  this  ease  by  its  recital  of  the  facts,  that  the 
House  has  exceeded  its  authority. 

This  is  in  fact  a  substantial  difference.  But,  the  court  in  its 
reasoning  goes  beyond  this,  and  though  the  grounds  of  the 
decision  are  not  verj'  clearly  stated,  we  take  it  to  be  this:  that 
there  is  in  some  cases  a  power  in  each  house  of  Congress  to 
punish  for  contempt ;  that  this  power  is  analogous  to  that  exer- 
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cised  by  the  courts  of  justice,  aud  that  it  being  the  well-estab- 
lished doctrine,  that  when  it  appears  that  a  prisoner  is  held 
under  order  of  a  court  of  general  jurisdiction  for  a  contempt 
of  its  authority,  no  other  court  will  discharge  the  prisoner  or 
make  further  inquiry  into  the  cause  of  his  commitment.  That 
this  is  the  general  rule,  though  somewhat  modified  since  that 
case  was  decided,  as  regards  the  relations  of  one  court  to 
another,  must  be  conceded. 

But  we  do  not  concede  that  the  houses  of  Congress  possess 
this  general  power  of  punishing  for  contempt.  The  cases  in 
which  they  can  do  this  are  very  limited,  as  we  have  already 
attempted  to  show.  If  they  are  proceeding  in  a  matter  be- 
yond their  legitimate  cognizance,  we  are  of  opinion  that  this 
can  be  shown,  and  we  cannot  give  our  assent  to  the  principle 
that,  by  the  mere  act  of  asserting  a  person  to  be  guilty  of  a 
contempt,  they  thereby  establish  their  right  to  fine  and  im- 
prison him,  beyond  the  power  of  any  court  or  any  other  tribu- 
nal whatever  to  inquire  into  the  grounds  on  which  the  order 
was  made.  This  necessarily  grows  out  of  the  nature  of  an 
authority  which  can  only  exist  in  a  limited  class  of  cases  or 
under  special  circumstances ;.  otherwise  the  limitation  is  un- 
availing and  the  power  omnipotent.  The  tendency  of  modern 
decisions  everywhere  is  to  the  doctrine  that  the  jurisdiction  of 
a  court  or  other  tribunal  to  render  a  judgment  ati'ecting  indi- 
vidual rights  is  always  open  to  inquiry  when  the  judgment  is 
relied  on  in  any  other  proceeding.  (See  Williamson  v.  Berry, 
8  How.,  540;  Thompson  y.  "Whitman,  18  Wall.,  457;  Knowles 
V.  The  Gas-Light  and  Coke  Co.,  19  Wall.,  58 ;  Pennoyer  v.  ISTefF, 
95  U.  S.  R.,  712.) 

The  case  of  Anderson  (-.  Dunn  was  decided  before  the  case 
of  Stockdale  v.  Hansard  and  the  more  recent  cases  in  the 
Privy  Council  to  which  we  have  referred.  It  was  decided  as 
a  case  of  the  iirst  impression  in  this  court,  and  undoubtedly 
under  pressure  of  the  strong  rulings  of  the  English  courts  in 
favor  of  the  privileges  of  the  two  houses' of  Parliament.  Such 
is  not  the  doctrine,  however,  of  the  English  courts  to-day.     In 
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the  case  of  Stockdale  v.  Hansard,  9  Ad.  &  Ell.,  229,  Lord 
Deiinian  says:  "The  House  [of  Commons]  is  not  a  court  of 
law  at  all  in  the  sense  in  which  that  term  can  idone  be  prop- 
erly applied  here.  Neither  originally  nor  by  appeal  can  it  de- 
cide a  matter  -in  litigation  between  two  parties;  it  has  no 
means  of  doing  so,  it  claims  no  such  power.  Power  of  in- 
quiry and  accusation  it  has,  but  it  decides  nothing  judicially, 
except  when  it  is  itself  a  party  in.  cases  of  contempt.  *  *  * 
Considered  merely  as  resolutions  or  acts,  I  have  yet  to  learn 
that  this  court  is  to  be  restrained  by  the  dignity  or  the  power 
of  any  body,  however  exalted,  from  fearlessly,  though  respect- 
fully, examining  their  reasonableness  and  justice,  when  the 
rights  of  third  persons  in  litigation  before  us  depend  upon  it." 
Again,  he  sa^^s:  "Let  me  suppose,  by  way  of  illustration,  an 
extreme  case:  the  House  of  Commons  resolves  that  any  one 
wearing  a  dress  of  a  particular  manufacture  is  guilty  of  a 
breach  of  privilege,  and  orders  the  arrest  of  such  persons  by 
the  constable  of  the  parish.  An  arrest  is  made  and  action 
brought,  to  which  the  order  of  the  House  is  pleaded  as  a  justi- 
iication.  In  such  a  case  the  plaintiff's  counsel  would  insist  on 
the  distinction  between  privilege  and  power,  and  no  lawyer 
can  seriously  doubt  that  it  exists;  but  the  argument  confounds 
them  and  forbids  us  to  inquire  into  any  particular  case,  whether 
it  ranges  under  the  one  or  the  other.  I  can  find  no  principle 
which  sustains  this." 

The  case  of  Keilly  v.  Carson  and  others,  in  4  iMoore  P.  C. 
Report,  13,  from  which  we  have  before  quoted  so  largely,  held 
that  the  order  of  the  Assembly,  finding  the  plaintiff  guilty  of  a 
contempt,  was  no  defense  to  the  action  for  imprisonment;  and 
it  is  to  be  observed  that  the  case  of  Anderson  v.  Dunn  was 
cited  there  in  argument. 

But  we  have  found  no  better  expression  of  the  true  principle 
on  this  subject  than  the  language  of  Mr.  Justice  Hoar,  in  the 
Supreme  Court  of  Massachusetts,  reported  in  14  Gray,  238,  in 
the  case  of  Burnham  v.  Morrisy.  That  was  a  case  in  which 
the  plaintift'  was  imprisoned  under  an  order  of  the  Honse  of 
e  v2 
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Eepresentatives  of  the  Massachusetts  Legislature  for  refusing 
to  answer  certain  questions  as  a  witness,  and  to  produce  cer- 
tain booTis  and  papers.  The  opinion,  or  statement  rather,  was 
concurred  in  by  all  the  court,  including  the  venerable  Chief 
Justice  Shaw. 

"  The  House  of  Representatives,"  says  the  court,  "  is  not  the 
final, judge  of  its  own  power  and  privileges  in  cases  in  which 
the  rights  and  liberties  of  the  subject  are  concerned,  but  the 
legality  of  its  action  may  be  examined  and  determined  by  this 
court.  That  house  is  not  the  Legislature,  but  only  a  part  of  it, 
and  is  therefore  subject  in  its.  action  to  the  law  in  common 
with  all  other  bodies,  officers,  and  tribunals  within  the  com- 
monwealth. Especially  is  it  competent  and  proper  for  this 
court  to  consider  whether  its  proceedings  are  in  conformity 
w-ith  the  Constitution  and  laws,  because,  living  under  a  written 
Constitution,  no  branch  or  department  of  the  government  is 
supreme,  and  it  is  the  province  and  duty  of  the  judicial  depart- 
rnent  to  determine  in  cases  regularly  brought  before  them, 
whether  the  powers  of  anj'  branch  of  the  govermnent,  and 
even  those  of  the  Legislature  in  the  enactment  of  laws,  have 
been  exercised  in  conformity  to  the  Constitution ;  and  if  they 
have  not,  to  treat  their  acts  as  null  and  void.  The  House  of 
Eepresentatives  has  the  power  under  the  Constitution  to  im- 
prison for  contempt,  and  the  power  is  limited  to  the  cases  ,ox- 
pressly  provided  for  by  the  Constitution,  or  to  cases  where  the 
power  is  necessarily  implied  from  these  constitutional  functions, 
and  to  the  proper  performance  of  which  it  is  essential." 

In  this  statement  of  the  law,  and  in  the  principles  there  laid 
down,  we  fully  concur. 

We  must,  therefoie, hold,  notwithstanding  what  is  said  in  the 
case  of  Anderson  v.  Dunn,  that  the  resolution  of  the  House  of 
Eepresentatives  tinding  Mr.  Kilbourn  guilty  of  contempt,  and 
the  warrant  of  its  Speaker  for  his  commitment  to  prison,  are 
not  conclusive  in  this  case,  and  in  fact  are  no  justification, 
because,  as  the  whole  plea  shows,  the  House  was  without  au- 
thority in  the  matter. 
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It  remains  to  consider  the  matter  special  to  the  other  defend- 
ants SL't  out  in  their  plea,  which  claims  the  protection  due  to 
their  character  as  memhers  of  the  House  of  Representatives. 
In  support  of  this  defense  they  allege  that  they  did  not  in  any 
manner  assist  in  the  arrest  of  Kilbourn  or  his  imprisonment, 
nor  did  they  order  or  direct  the  same,  except  by  their  votes 
and  by  tVieir  participation  as  raembei's  in  the  introduction  of, 
and  assent  to,  the  official  acts  and  proceedings  of  the  House, 
which  they  did  and  performed  as  members  of  the  Plouse  in  the 
due  discharge  of  their  duties,  and  not  otherwise. 

As  these  defendants  did  not  make  the  actual  assault  on  the 
plaintiff,  nor  personally  assist  in  arresting  or  confining  him, 
they  can  only  be  held  liable  on  the  charge  made  against  them 
as  persons  who  had  ordered  or  directed  in  the  matter,  so  as  to 
become  responsible  for  the  acts  which  they  directed. 

The  general  doctrine,  that  the  person  who  procures  the  arrest 
of  another  by  judicial  process,  by  instituting  and  conducting 
the  proceedings,  is  liable  to  an  action  for  false  imprisonment, 
where  he  acts  without  probable  cause,  is  not  to  be  controverted. 
Nor  can  it  be  denied  that  he  who  assumes  the  authority  to  order 
the  imprisonment  of  another  is  responsible  for  the  acts  of  the 
person  to  whom  such  order  is  given,  when  the  arrest  is  without 
justilication.  The  plea,  of  these  defendants  shows  that  it  was 
thej'  who  initiated  the  proceedings  under  which  plaintifl:'  was 
arrested.  It  was  they  who  reported  to  the  House  his  refusal  to 
answer  the  questions  which  they  had  put  to  him,  and  to  pro- 
duce the  books  and  papers  which  they  had  demanded  of  him. 
They  expressed  the  opinion  in  that  report  that  plaintiff  was 
guilty  of  a  contempt.of  the  authority  of  the  House  in  so  acting. 
It  is  a  fair  inference  from  this  plea,  that  they  were  the  active 
parties  in  setting  on  foot  the  proceeding  by  which  he  was  ad- 
judged guilty  of  a  contempt,  and  in  procuring  the  passage  of 
that  resolution. 

If  they  had  done  this  in  any  ordinary  tribunal,  without 
probable  cause,  they  would  have  been  liable  for  the  action 
which  they  had  thus  promoted. 
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The  House  of  Representatives  is  not  an  ordinary  tribunal. 
The  defendants  set  up  tlie  protection  of  the  Constitution,  under 
which  they  do  business  as  part  of  the  Congress  of  the  United 
States.  That  Constitution  declares  that  the  Senators  and  Rep- 
resentatives "shall  in  all  cases,  except  treason,  felony,  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  the  session  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  same;  and  for  any  speech  or 
debate  in  either  house,  they  shall  not  be  questioned  in  any 
other  place." 

Is  what  the  defendants  did  in  the  matter  in  band  covered 
by  this  provision  ?  Is  a  resolution  offered  by  a  member,  speech 
or  debate  within  the  meaning  of  the  clause?  Does  its  protec- 
tion extend  to  the  report  which  they  made  to  the  House  of  Kil- 
bourn's  deiinquencj' ?  To  the  expression  of  opinion  that  he 
was  in  contempt  of  the  authority  of  the  House?  To  their  vote 
in  favor  of  the  resolution!  under  which  he  was  imprisoned  ?  If 
these  questions  be  answered  in  the  affirmative,  they  cannot  be 
brought  in  question  for  their  action  in  a  court  of  justice  or  in 
any  other  place.  And  yet,  if  a  report,  or  a  resolution,  or  a 
vote  is  not  speech  or  debate,  of  what  value  is  the  constitu- 
tional protection  ? 

We  may,  perhaps,  iind  some  aid  in  ascertaining  the  meaning 
of  this  provision,  if  we  can  find  out  its  source,  and,  fortunately, 
in  this  there  is  no  difficulty.  For  while  the  framers  of  the 
Constitution  did  not  adopt  the  lex  et  consueiudo  of  the  English 
Parliament  as  a  whole,  they  did  incorporate  such  parts  of  it, 
and  with  it  such  privileges  of  Parliament  as  they  thought  proper 
to  he  applied  to  the  two  Louses  of  Congress.  Some  of  these  we 
have  already  referred  to ;  as,  the  right  to  make  rules  of  pro- 
cedure, to  determine  the  election  and  qualitication  of  its  mem- 
bers, to  preserve  order,  &c.  In  the  sentence  we  have  just  cited, 
another  part  of  the  privileges  of  Parliarnent  are  made  privi- 
leges of  Congress.  The  freedom  from  arrest  and  freedom  of 
speech  in.  the  two  houses  of  Parliament  were  long  subjects  of 
contest  between  the  Tudor  and  Stuart  kings  and  the  House  of 
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Coninions.  When,  however,  the  revolution  of  1688  expelled 
the  last  of  the  Stuarts  and  introduced  a  new  dynasty,  many  of 
these  questions  were  settled  by  a  bill  of  rights,  formally  de- 
clared by  the  Parliament  and  assented  to  by  the  Crown.  (1 
William  and  Mary,  2  statute,  chapter  2.)  One  of  these  declara- 
tions is,  "  that  the  freedom  of  speech,  and  debates  and  proceed- 
ings, in  Parliament,  ought  not  to  be  impeached  or  questioned 
in  liny  court  or  place  out  of  Parliament." 

In  the  case  of  Stockdale  v.  Hansard,  9  Ad.  &  Ellis,  113,  Lord 
Denmaii,  speaking  on  this  subject,  says: 

"  The  privilege  of  having  their  debates  unquestioned,  though 
denied  when  the  members  began  to  speak  their  minds  freeh' 
in  the  time  of  Queen  Elizabeth,  and  punisjied  in  its  exercise 
both  by  that  princess  and  her  two  successors,  was  soon  clearly 
perceived  to  be  indispensable  and  universally  acknowledged. 
By  consequence,  whatever  is  done  within  the  walls  of  either 
assembly  must  pass  without  question  in  any  other  place.  For 
speeches  made  in  Parliament  by  a  member  to  the  prejudice  of 
any  other  person,  or  hazardous  to  the  public  peace,  that  mem- 
ber enjoys  complete  impunity.  For  every  paper  signed  by  the 
Speaker  by  order  of  the  House,  though  to  the  last  degree  ca- 
lumnious, or  even  if  it  brought  personal  suffering  upon  indi- 
viduals, the  Speaker  cannot  be  arraigned  in  a  coui-t  of  justice. 
But  if  the  calumnious  or  inflammatory  speeches  should  be  re- 
ported and  published,  the  law  will  attach  responsibilities  on 
the  publisher.  So  if  the  Speaker,  by  authority  of  the  House, 
order  an  illegal  act,  though  that  authority  shall  exempt  him 
from  question,  his  order  shall  no  more  justify  the  person  who 
executed  it,  than  King"  Charles's  warrant  for  levying  ship- 
money  could  justify  his  revenue  of&cer." 

Taking  this  to  be  a  sound  statement  of  the  legal  effect  of  the 
bill  of  rights  and  of  the  parliamentary  law  of  England,  it  may 
be  reasonably  inferred  that  the  framers  of  the  Constitution 
meant  the  same  thing  by  the  use  of  language  borrowed  from 
that  source. 

Many  of  the  colonies,  which  afterwards  became  States  in  our 
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Union,  had  similar  provisions  in  their  charters,  o'r  in  bills  of 
rights,  which  were  part  of  their  fundamental  laws,  and  the  gen- 
eral idea  in  all  of  them,  however  expressed,  must  have  been  the 
same,  and  must  have  been  in  the  minds  of  the  members  of  the 
constitutional  convention.  In  the  Constitution  of  the  State  of 
Massachusetts  of  1780,  adopted  during  the  war  of  the  revolu- 
tion, the  twenty-first  article  of  the  bill  of  rights  embodies  the 
principle  in  the  following  language: 

"The  freedom  of  deliberation,  speech,  and  debate  in  either 
house  of  the  Legislature  is  so  essential  to  tlie  rights  of  the 
people,  that  it  cannot  be  the  foundation  of  any  accusation  or 
prosecution,  action  or  complaint,  in  any  other  court  or  place 
whatsoever." 

This  article  received  a  construction  as  early  as  1808,  in  the 
Supreme  Court  of  that  State,  in  the  case  of  Coffin  v.  CotHn,  4 
Mass.  li.,  1,  in  which  Chief  Justice  Parsons  delivered  the  opin- 
ion. The  case  was  an  action  I'or  slander,  the  offensive  language 
being  used  in  a  conversation  in  the  House  of  Representati\es  of 
the  Massachusetts  Legislature.  The  words  were  not  delivered  in 
the  course  of  a  regular  address  or  speech,  though  ou  the  floor  of 
tlie  House  while  in  session,  but  were  used  in  a  conversation  be- 
tween three  of  the  members,  when  neither  of  them  was  address- 
ing the  chair.  It  had  relation,  however,  to  a  matter  which  had  a 
few  moments  before  been  under  discussion.  The  court,  speaking 
of  this  article  of  the  bill  of  rights,  the  protection  of  whiuh  had 
been  invoked  in  the  plea,  said :  "  These  privileges  are  thus 
secured,  not  with  the  intention  of  protecting  the  members 
against  prosecutions  for  their  own  benefit,  but  to  suppoi-t  the 
right  of  the  people,  by  enabling  their  representatives  to  execute 
the  functions  of  their  office  without  fear  of  prosecutions,  civil 
or  criminal.  I  therefore  think,"  said  the  chief  justice,  "that  the 
article  ought  not  to  be  construed  strictly,  but  liberally,  that  the 
full  design  of  it  may  be  answered.  I  will  not  coniine  it  to  de- 
livering an  opinion,  uttering  a  speech,  or  haranguing  in  debate, 
but  will  extend  it  to  the  giving  of  a  vote,  to  the  making  of  a 
written  report,  and  to  every  other  act  resulting  from  the  nature 
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aud  the  execution  of  the  office.  And  I  would  define  the  arti- 
cle as  securing  to  every  member  exemption  from  prosecution 
for  eventhing  said  or  done  by  him  as  a  representative,  in  the 
exercise  of  the  functions  of  that  ofRce,  without  inquiring  whether 
the  exercise  was  regular  according  to  the  rules  of  the  House, 
or  irregular  and  against  those  rules.  I  do  not  confine  the  mem- 
ber to  his  place  in  the  House;  and  I  am  satisfied  that  there  are 
cases  in  wliich  he  is  entitled  to  this  privilege  when  not  within 
the  wails  of  the  representatives'  chamber." 

The  report  states  that  the  other  judges,  namely,  Sedgwick, 
Bewail,  Tliacher,  and  Parker,  concurred  in  the  opinion. 

This  is,  perhaps,  the  most  authoritative  case  in  this  country 
on  the  construction  of  the  provision  in  regard  to  fi-eedom  of 
debate  in  legislative  bodies,  and  being  so  early  after  the  forma- 
tion of  the  Federal  Constitution,  is  of  much  weight.  We  have 
been  uuidjie  to  find  any  decision  of  a  Federal  court  on  this 
clause  of  section  6  of  article  I,  though  the  previous  clause  of 
the  same  section  concerning  exemption  from  arrest  has  been 
often  construed. 

Mr.  Justice  Storj-,  section  866  of  his  Commentaries  on  the 
Constitution,  saj's:  "The  next  great  and  vital  privilege  is  the 
freedom  of  speech  and  debate,  without  which  all  other  priv- 
ileges would  be  comparatively  unimportant  or  ineft'ectual. 
This  privilege  also,"  he  says,  "is  derived  from  the  practice  of 
the  British  Parliament,  and  was  in  full  exercise  in  our  colonial 
legislation,  and  now  belongs  to  the  legislation  of  every  State 
in  the  Union  as  matter  of  constitutional  right." 

It  seems  to  us  that  the  views  expressed  in  the  authorities  we 
have  cited  are  sound  and  are  applicable  to  this  case.  It  would 
be  a  narrow  view  of  the  constitutional  provision  to  limit  it  to 
words  spoken  in  debate.  The  reason  of  the  rule  is  as  forcible 
in  its  application  to  written  reports  presented  in  that  body  by 
its  committees  to  resolutions  oft'ered,  which,  though  in  writing, 
must  be  reproduced  in  speech,  aud  to  the  act  of  voting,  whether 
it  is  done  vocally  or  by  passing  between  the  tellers;  in  short, 
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to  things  generally  done  in  a  session  of  the  House  by  one  of  its 
members  in  relation  to  the  business  before  it. 

It  is  not  necessary  to  decide  here  that  there  may  not  be 
things  done  in  the  one  house  or  the  other  of  an  extraordinary 
character  for  which  the  members  who  take  part  in  the  act 
may  be  held  legally  responsible.  If  we  could  suppose  the 
members  of  these  bodifes  so  far  to  forget  their  high  functions, 
and  the  noble  instrument  under  which  they  act,  as  to  imitate 
the  Long  Parliament  in  the  execution  of  the  chief  magistrate 
of  the  nation,  or  to  follow  the  example  of  the  French  Assem- 
bly in  assuming  the  function  of  a  court  for  capital  punisliment, 
we  are  not  prepared  to  say  that  such  an  utter  perversion  of 
their  powers  to  a  criminal  purpose,  would  be  screened  from 
punishment  by  the  constitutional  provision  for  freedom  of  de- 
bate. In  this  as  in  other  matters  which  have  been  pressed  on 
our  attention,  we  prefer  to  decide  only  what  is  necessary  to 
the  case  in  hand;  and  we  think  the  plea  set  up  by  those  of  the 
defendants  who  were  members  of  the  House  is  a  good  defense, 
and  the  judgment  of  the  court  overruling  the  demurrer  to  it 
and  giving  judgment  for  those  defendants  is  affirmed.  As  to 
Thompson,  the  judgment  is  reversed  and  the  case  remanded 
for  further  proceedings. 

Affirmed  in  part  and  reversed  in  part. 
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Sarah  A.  Pennock,  A.  L.  ISTiccolls,  C.  M.  Niccolls,  J.  F. 
Chamberlain,  and  W.  E.  Haxton  v.  The  Board  of  Coun- 
ty Commissioners  of  Franklin  county,  George  D.  Stine- 

BAOGH,  clerk,  AND    MiLO   R.  HARRIS,  TREASURER    OF  FrANK- 
LIN  COUNTY. 

All  Iiidinn  woman  wlio  resides  with  her  Imsbaiid  in  Kansas,  but  keeps 
lip  her  relations  with  her  tribe,  owns  lands  in  Kansiis  acquired  by 
parent  from  llie  United  States  iiiuler  tlie  treaties  of  1842,  ISSO,  and 
1867,  witli  the  Sacs  and  Foxes:  Held^  That  tlie  exemption  of  lands 
from  taxation  contained  in  tliose  treaties  applied  only  to  the  members 
of  the  tribes  other  tlian  tlie  half-lireeds  and  females  who  intermarried, 
and  did  not  apply  to  one  of  the  latter  class  vvlio  did  not  follow  her 
tribe,  but  remained  and  took  an  absolute  title  by  virtue  of  (lie  patent, 
as  allowed  by  the  treaty  of  1867. 

Error  to  the  Supreme  Court  of  the  State  of  Kansas. 

George  R.  Peck  and  Thomas  Ryan,  for  plaintift's  in  error. 

W.  L.  PnrkiriPon,  for  defendants  in  error. 

Field,  J. — The  plaintiff  Sarah  A.  Pennock  is  an  Indian, 
and  a  member,  by  "  birth,  blood,  and  descent,"  of  the  confed- 
erate tribes  of  Sacs  and  Foxes  of  the  Mississippi.  At  the  date 
of  the  treaties  of  1859  and  1867,  between  those  tribes' and  the 
United  States,  she  was  the  wife  of  William  Whistler,  a  mem- 
ber of  the  same  tribe.  After  his  death  she  intermarried  with 
one  Henry  Pennock,  a  white  person,  a  citizen  of  the  United 
States,  and  a  resident  of  Kansas,  with  whom  she  now  lives. 
In  May,  1871,  she  was  the  owner  in  fee  of  certain  lands  in 
Franklin  county  in  that  State,  which  were  listed  and  assessed 
by  its  officers  for  taxes  in  the  same  way  as  other  real  property 
in  the  county.  The  taxes  and  charges  being  unpaid,  the 
lands  were  sold  to  pay  them,  and  certificates  of  sale  given. 
To  restrain  the  issue  of  deeds  to  the  purchaser-s,  and  to  set 
aside  the  tax  sale  as  illegal,  the  present  suit  was  brought.  The 
District  Court  of  the  county  held  the  sale  illegal,  and  gave  a 
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decree  for  the  plaintiff.  The  Supreme  Court  of  the  State  re- 
versed the  decree  and  rendered  judgment  for  the  defendants, 
and  the  plaintiff  has  brought  the  case,  on  writ  of  error,  to  this 
court. 

It  is  admitted  in  the  record  that  the  plaintiff,  though  residing 
with  her  husband  in  Kansas,  keeps  up  her  relations  with  her 
tribe,  and  the  question  is  presented  whether,  under  these  cir- 
cumstances, her  lands  in  Kansas  are  exempt  from  taxation  by 
that  State.  With  some  exceptions  not  applicable  to  them, 
other  property  within  its  limits,  real  and  personal,  is  subject 
to  taxation.  The  solution  of  the  question  depends  upon  the 
construction  given  to  the  treaties  between  the  United  States 
and,  the  tribes  mentioned. 

By  the  treaty  concluded  with  them  in  October,  1842,  they 
ceded  to  the  United  States  all  the  lands  west  of  the  Mississippi 
River  to  which  they  had  any  claim  or  title,  or  in  which  they 
had  any  interest.  In  consideration  of  the  cession,  it  was,  among 
other  things,  agreed  that  the  United  States  should  pay  to  them 
an  annual  interest  of  iive  per  cent,  on  eight  hundred  thousand 
dollars,  and  discharge  certain  debts  which  they  had  contracted, 
and  that  the  President  should  assign  to  them  a  tract  of  land 
on  the  jVIissouri  River,  or  some  of  its  waters,  suitable  and  con- 
venient for  Indian  purposes,  "for  a  permanent  and  pei'petual 
residence  for  them  and  their  descendants."  (7  Stats.,  596.) 
Pursuant  to  this  latter  provision,  the  President  soon  afterwards 
assigned  to  them  a  tract  of  land  on  the  Missouri  River,  after- 
wards known  as  their  reservation,  situated  within  what  are 
now  the  limits  of  the  State  of  Kansas.  The  lands  were  held 
by  them  in  common  until  18.60.  In  the  meantime  white  set- 
tlements had  sprung  up  around  them,  and  they  had  adopted 
many  of  the  habits  and  customs  of  the  white  people.  It  was 
by  comparison  of  their  own  condition  with  that  of  their  white 
neighbors — at  least  we  may  so  infer  from  what  subsequently 
occurred — that  they  were  induced  to  believe  that  the  continued 
ownership  of  their  lands  in  common  was  not  beneficial  to  them, 
and  that  their  prosperity  would  be  promoted  if  limited  quauti- 
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ties  were  held  by  individuals  in  severalty.  This  consideration 
led  to  a  new  treaty,  which  was  concluded  on  the  1st  of  Octo- 
ber, 1859,  and  ratiiied  in  July,  I860.  (15  Stats.,  467.)  It  re- 
cited that  the  tribes  had  more  lands  than  were  necessary  for 
their  occupancy  and  use,  and  that  they  were  anxious  to  pro- 
mote "habits  of  industry  and  enterprise  amongst  themselves 
by  abolishing  the  tenure  in  common"  by  which  they  held  their 
lands,  and  "by  assigning  limited  quantities  thereof  in  severalty 
to  the  individual  members  of  the  tribes,  to  be  cultivated  and 
improved  for  their  individual  use  and  beneiit";  and  it  stipu- 
lated, among  other  things,  that  a  portion  of  their  reservation, 
amounting  to  153,600  acres,  should  be  set  apart  and  retained 
for  that  purpose;  and  that  out  of  it  there  should  be  assigned 
to  each  member  of  the  tribes,  without  distinction  of  age  or  sex, 
a  tract  of  eighty  acres.  It  declared  that  these  tracts  should  not 
be  aliened  in  fee,  leased,  or  otherwise  disposed  of  by  the  par- 
ties to  whom  the}'  were  assigned,  except  to  the  United  States 
or  to  members  of  the  tribes,  and  then  under  such  rules  and 
regulations  as  might  be  prescribed  by  the  Secretary  of  the  In- 
terior, and  that  they  shoYild  be  exempt  from  taxation,  levy, 
sale,  or  forfeiture,  until  otherwise  provided  by  Congress. 

In  order  to  establish  the  members  of  the  tribes  upon  the 
lands  thus  assigned  to  them  in  severalty,  by  building  them 
houses  and  furnishing  them  with  agricultural  implements,  stock 
animals,  and  other  necessary  aid  and  facilities  for  commencing 
agricultural  pursuits  under  favorable  circumstances,  the  treaty 
further  provided  that  the  lands  in  the  reservation  of  the  tribes 
which  were  not  thus  set  apart  and  retained,  should  be  sold, 
under  the  direction  of  the  Secretary  of  the  Interior,  and  the 
proceeds  expended  for  those  purposes,  and  to  pay  the  debts  of 
the  tribes  and  of  the  individual  members  thereof. 

These  stipulations,  which  are  set  forth  iu  the  iirst  five  arti- 
cles of  the  treaty,  would  be  deemed  to  apply  to  all  members 
of  the  confederate  tribes  but  for  the  special  provisions  con- 
tained in  article  ten.  The  latter  relate  exclusively  to  such 
members  as  were  either  "  mixed  and  half-bloods,"  or  women, 
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being  whole -bloods,  who  had  intermarried  with  white  men. 
To  each  of  them  three  hundred  and  tweutj'  acres  were  to  be 
assigned  from  that  portion  of  the  land  relinquished  by  the 
treaty  to  the  United  States  in  trust,  provided  the  parties  de- 
sired to  take  such  tracts.  The  lands  thus  granted  were  to  re- 
main inalienable  except  to  the  United  States  or  members  of 
the  tribes,  and  the  grantees  were  not  to  participate  in  the  pro- 
ceeds of  the  land  sold.  This  article  operates  as  a  limitation 
upon  the  provisions  of  the  previous  articles,  and  contines  them 
to  members  of  the  tribes  other  than  the  niixed  or  half-bloods, 
or  the  females  intermarried  with  white  men.  These  parties, 
by  accepting  the  grant  of  the  tenth  article,  were  excluded  from 
the  benefits  and  freed  from  the  restrictions  of  the  other  arti- 
cles, except  as  they  were  repeated  in  it.  Under  it,  various 
tracts  of  the  quantity  specified  were  assigned  to  the  parties 
coming  under  the  classes  designated,  and,  among  others,  to 
Mrs.  Pennock,  who  is  of  mixed  and  half-blood,  the  plaintiff  in 
this  suit,  at  the  time  the  wife  of  William  Whistler. 

In  February,  1867,  another  treaty  was  concluded  with  the 
Sacs  and  Foxes,  which  was  ratified  in  October,  1868.  (15 
Statutes,  495.)  By  it  they  ceded  to  the  United  States  all  the 
lands  in  Kansas  to  which  they  had  any  claim,  and  agreed  to 
remove  to  the  Indian  Territory,  whei'e  the  United  States 
promised  to  give  them  for  their  future  home  another  tract  of 
land.  The  treaty  provided  for  their  lemoval,  the  payment  of 
certain  debts  contracted  by  them,  the  erection  of  various 
buildings  for  their  use,  and  other  measures  designed  for  their 
impi'ovement  and  civilization.  It  also  allowed  various  parties 
to  select  half  and  quarter  sections  of  land,  and  provided  for 
the  issue  of  patents  to  them.  Article  17  declared  that  the 
half-breeds  and  full-bloods,  who  were  entitled  to  selections 
of  land  under  the  treaty  ratified  in  July,  1860,  and  whose  se- 
lections had  been  approved  by  the  Secretary  of  the  Interior, 
should  be  entitled  to  patents  in  lee-simple  for  the  lands  se- 
lected, according  to  certain  schedules  annexed. 

Under  this  treatv  the  tribes  removed  to  the  Indian  Terri- 
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tory,  where  they  now  reside,  and  under  the  seventeenth  article 
patents  were  issued  to  Mrs.  Pennock  under  her  former  name  of 
Sarah  A.  Whistler,  and  to  other  parties  of  a  like  class,  for  the 
tracts  of  land  severally  assigned  to  them  under  the  tenth  article 
of  the  treaty  ratified  in  July,  1800.  Mrs.  Pennock  did  not  ac- 
company her  tribe,  but  remained  with  her  white  husband  in 
Kansas,  having  an  indefeasible  and  absolute  title  to  the  lands 
covered  by  her  patent,  and  having  acquired  by  purchase  other 
tracts  from  parties  to  whom  similar  patents  had  been  issued. 
Slie  had  renounced  all  claim  to  share  in  the  proceeds  of  lands 
in  the  reservation  sold  by  the  United  States,  by  accepting  the 
grant  under  the  tenth  article  of  that  treaty.  Her  subsequent 
relation  to  her  tribe  as  a  member 'of  it,  if  she  chose  to  keep 
it  up,  cannot  atfect  the  jurisdiction  of  the  State  over  her 
property  for  governmental  purposes.  She  might  have  fol- 
lowed her  tril)e ;  she  can  now  do  it;  but  as  that  tribe,  under 
a  treaty  with  the  United  States,  has  left  the  State,  while  she 
remains,  and  has  taken,  not  an  imperfect  title,  to  be  held 
under  the  guardianship  of  the  Secretary  of  the  Interior,  to  be 
disposed  of  only  to  the  United  States,  under  regulations  to  be 
prescribed  by  him,  but  a  title  carrying  with  it  absolute  owner- 
ship, with  a  right  of  free  disposition  at  her  will,  she  and  her 
property  have  come  under  the  control  of  the  State,  and  ai'e 
subject  to  its  laws,  entitled  to  its  protection,  and  bound  to 
bear-  a  portion  of  its  burdens. 

The  eighteenth  article  of  the  treaty  does  not,  in  our  judgment, 
apply  to  the  lands  covered  by  the  patent  to  the  plaintiil',  or 
by  the  patents  to  the  other  parties  from  \yhom  she  purchased. 
its  language  is,  that  "all  sales  hereafter  made  by  or  on  behalf 
of  persons  to  whom  lands  are  assigned  in  this  treaty  shall  re- 
ceive the  approval  of  the  Secretary  of  the  Interior  before 
taking  effect  or  conveying  title  to  lands  so  sold."  This  lan- 
guage, strictly  considered,  would,  it  is  true,  place  a  limitation 
upon  all  subsequent  sales,  by  or  on  behalf  of  persons  to  whom 
lands  were  assigned  under  the  treaty;  but  we  think  the  restric- 
tion was  only  intended  to  apply  to,the  alienation  of  the  lands 
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thus  assigned,  and  not  to  other  lands  which  such  persons 
may  have  had  assigned  to  them  hy  other  treaties.  And  we 
are  also  of  opinion  that  the  restriction  upon  alienation  only 
applies  to  lands  where  the  sole  title  of  the  holder  is  Y)y  tlie 
assignment  made.  When  the  patent  of  the  government  is 
once  issued  for  the  lands,  all  restrictions  upon  their  alienation, 
not  expressly  named,  are  gone.  Without  such  designation, 
inabilitj'  to  alienate  the  property  would  be  inconsistent  with 
the  perfect  title  which  accompanies  the  patent. 

There  is  nothing  in  the  case  of  the  Kansas  Indians,  reported 
in  5th  Wallace,  in  conihct  with  these  views.  There  the  In- 
dians resided  in  tribes,  though  their  tribal  organizations  had 
been  much  broken  in  upon  by  their  intercourse  with  the  whites. 
Patents  to  individual  members;  enabling  them  to  hold  lands 
in  severalty,  were  accompanied  with  a  condition  against  aliena- 
tion without  the  consent  of  the  Secretarj'  of  the  Interior.  A 
treaty  of  the  United  States  with  one  of  the  tribes  stipulated 
that  their  lands  should  not  be.  liable  to  "  levy,  sale,  execution, 
or  forfeiture" — terms  which  were  held  to  prevent  a  levy  and 
sale  by  officers  of  the  State  for  taxes,  as  well  as  a  levy  and 
sale  under  judicial  proceedings.  And  the  act  admitting  Kan- 
sas into  the  Union  as  a  State  provided  that  the  rights  of$  the 
Indians  in  the  Territory  should  remain  unimpaired,  and  the 
general  government  be  at  liberty  to  make  any  regulation  re- 
specting them  and  their  lands  which  it  would  have  been  com- 
petent to  make  had  Kansas  not  then  been  thus  admitted. 
Their  tribal  organizations  continuing  in  the  State,  and<  the 
United  States  treating  with  them  as  distinct  political  commu- 
nities, the  Legislature  of  Kansas  could  not  interfere  with  their 
'lands,  or  the  lands  of  individual  members  of  the  tribes,  and 
subject  them  to  taxation. 
Judgment  affirmed. 

Affirmed. 
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The  Milwaukee  National  Bank  of  Wisconsin  v.  The  City 

Bank. 

A  bank  remits  to  anothei'  bank  for  collection  certain  driitts  on  tli(^  pnr- 
ciiasers  ot  some  cargoes  of  vvlieat,  and  also  tlie  bilN  of  lailing-  of  tlio 
ciirgoes,  with  instrnclinns  to  take  posses-ion  of  tlie  cargoes  and  not 
to  deliver  tlieni  to  I  he  purchasers  till  the  drafts  are  all  paid.  Tlie 
bank  delivers  the  cargoes  to  an  elevator  of  whicli  the  purchasers  are 
managing  owners,  there  being  other  elevators  in  the  place:  Held, 
Sufficient  evidence  of  negligence  to  submit  to  a  ]'iu-j-;  and  an  instruc- 
tion of  the  lower  court  to  the  jury  to  find  for  the  defendants  on  such 
facts,  held  erroneous. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

H.  M.  Finch,  for  plaintift"  in  error. 

Albertus  Perry,  for  defendant  in  error. 

Miller,  J. — -A.  F.  Smith  k  Co.  were  the  owners  of  the 
Corn  Exchange  Elevator  of  Oswego,  New  York,  in  which  they 
were  engaged  in  the  general  business  of  elevating  and  storing 
grain  for  the  public.  They  were  also  large  deal-ers  in  grain  on 
their  own  account.  In  September,  1869,  Mower,  Church  & 
Bell,  who  were  commission  merchants  in  Milwaukee,  received 
orders  from  Smith  &  Co.  to  purchase  for  them  two  cargoes  of 
wheat,  and  to  draw  on  them  for  the  purchase-money  against 
each  cargo.  The  cargoes  were  bought  and  sight-drafts  for  part 
of  the  purchase-money  and  time-drafts  for  the  other  part  were, 
in  each  instance,  drawn  on  A.  F.  Smith  &  Co. 

These  drafts  were  purchased  by  the  Milwaukee  Bank,  the 
plaintiif  in  error,  which  received  also  the  bills  of  lading  for 
the  wheat.  These  bills  describe  Mower,  Church  &  Bell  as  the 
shippers,  and,  by  their  terms,  the  cargo,  in  each  case,  is  to  be 
delivered  at  Oswego  to  the  account  or  order  of  T.  L.  Baker, 
cashier  of  the  Milwaukee  Bank,  care  of  the  City  Bank  of 
Oswego, 
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The  Milwaukee  Bank  inclosed  the  drafts  and  the  accom- 
panying bills  of  lading  to  the  City  Bank  of  Oswego,  with 
instructions  about  insurance,  and  added:  "On  payment  of 
the  drafts  you  will  deliver  the  cargo  to  the  order  of  Messrs. 
Smith  &  Co.  If  not  paid,  please  hold  and  advise  by  tele- 
graph.    Messrs.  Smith  &  Co.  will  pay  all  expenses." 

The  letter  and  inclosures  were  duly  received  and  acknowl- 
edged by  the  City  Bank,  and  on  presentation  to  A.  F.  Smith 
&  Co.  they  paid  the  sight-drafts  and  accepted  the  time-drafts. 

When  the  vessels  arrived  at  Oswego  the  masters  promptly 
reported  to  Mannering,  the  cashier  of  the  City  Bank,  who 
made  the  following  indorsement  on  each  bill  of  lading  held 
by  the  masters  : 

"  Deliver  to  the  Corn  Exchange  Elevator,  for  account  of  T. 
L.  Baker,  cashier,  Milwaukee,  subject  to  order  of  the  City 
Bank,  Oswego.  D.  Mannering,  Cashier. 

"  Octobn-  9,  1869. " 

A.  F.  Smith  &  Co.  sold  and  shipped  off  the  wheat  after  it 
had  been  put  in  their  eievatoi',  and  failed  before  the  time- 
drafts  fell  due,  which  were  duly  protested  for  non-payment, 
and  have  never  been  paid.  ' 

The  Milwaukee  Bank  sued  the  City  Bank  to  recover  their 
loss  on  the  drafts,  on  the  ground  that  the  City  Bank  had  de- 
livered the  wheat  to  Smith  &  Co.  before  the  drafts  were  paid, 
contrary  to  the  instructions  which  accompanied  the  drafts  and 
the  bills  of  lading.  The  case  was  tried  before  a  jury,  and  all 
the  evideJice  is  embcv:lied  in  the  bill  of  exceptions;  and  on  the 
case,  as  there  made,  the  court  instructed  the  jury  to  lind  a 
verdict  for  defendant,  which  was  done.  It  is  this  instruction 
which  is  assigned  for  error. 

The  City  Bank,  in  receiving  the  drafts  and  bills  of  lading  in 
letters  which  instructed  it  to  deliver  the  wheat  to  A.  F.  Smith 
&  Co.  on  payment  of  the  drafts,  and  acknowledging  the  re- 
ceipt of  these  drafts,  became  the  agent  of  the  Milwaukee  Bank 
in  the  business  which  it  had  undertaken.  Whatever  obligation 
might,  under  other  circumstances,  be  imposed  on  the  bank  by 
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its  consent  to  receive  the  drafts  and  bills  of  ladinsj,  it,  in  the 
present  case,  received  them  with  instructions  which  the  bills 
of  ladinw  empowered  it  to  execute,  namely,  to  control  the  pos- 
session of  the  wheat  until  the  drafts  on  Smith  &  Co.  weie  paid. 
In  acknowledging  the  receipt  of  these  papers  the  cashier  says: 
"We  prefer,  afier  this,  not  to  receive  B.  L.  [meaning  hill  of 
lading]  when  we  have  to  look  after  the  property.  "  This  is  an 
irnplied  admission  that  the}'  were  to  look  after  the  property, 
and  would  do  so  in  the  ease  to  which  the  letters  related.  The 
bank  also  undertook  to  discharge  this  duty  when  the  masters 
of  the  vessels,  presenting  themselves  aiid  cargo  to  the  cashier 
of  that  bank  for  delivery,  were  directed  by  him  in  writing  fo 
deliver  to  the  Corn  Exchange  Elevator.  It,  therefore,  under- 
took to  discharge  a  duty  as  agent  of  the  Milwaukee  Bank  in 
l-egard  to  the  custody  of  the  wheat,  under  instructions  that  it 
should  dehver  it  to  Smith  &  Co.  on  payment  of  the  drafts. 
There  is  evidence  tending  to  show  that  the  Oswego  Bank,  in 
its  account  with  the  Milwaukee  Bank,  made  an  additional 
charge  or  percentage  for  theii-  trouble  beyond  the  custcmiary 
charge  for  collecting  and  remitting  proceeds  of  the  drafts.  So 
that  it  undertook  a  duty  for  which  it  received  and  intended  to 
exact  compensation. 

What,  then,  is  the  measure  of  its  obligation  as  such  agent  to 
the  plaintiff  bank? 

We  suppose  that  there  can  be  no  question  that  it  should  use 
due  care  and  diligence  in  performing  the  task  which  it  had  set 
itself  to  do. 

One  of  the  clear  duties  of  an  agent,  under  such  circumstan- 
ces, is  to  obey  instructions,  if  they  can  be  obeyed  by  a  reason- 
able exercise  of  diligence  and  care. 

We  think  the  instructions  in  this  case  very  clearly  implied 
that  the  bank,  which  by  the  bill  of  lading  was  invested  with 
the  full  right  to  the  possession  of  the  wheat,  should  not  deliver 
it  to  A.  F.  Smith  &  Co.  except  upon  payment  of  the  drafts — 
that  is,  of  all  the  drafts  drawn  against  each  cai-go  o^vheat. 
The  i-easons  for  this  -are  very  plain.  The  wheat  hiW*leeu 
7  v2 
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bouojlit  by  Mower,  Church  &  Bell  in  Milwaukee  for  A.  F. 
Smith  &  Co.,  but  they  had  to  raise  the  money  to  pay  for  it  by 
drafts  on  thcTlatter.  These  drafts  could  only  be  negotiated  by 
placing  the  control  of  the  wheat  in  the  hands  of  the  purchasers 
of  the  drafts  as  security  for  their  payment.  The  sight-drafts 
were  paid  by  Smith  &  Co.  when  the  wheat  arrived  in  Oswego. 
They  had  thus  paid  that  much  money  on  the  purchase.  They 
were  to  pay  all  expenses.  There  remained  unpaid,  however, 
the  time-drafts.,  and  the  instructions  of  the  Milwaukee  Bank 
to  its  agent,  the  City  Bank,  was  not  to  part  with  the  possession 
and  control  of  this  wheat  to  Smith  &  Co.  until  those  drafts 
\*ere  paid.  It  was  the  only  security  the  bank  had  for  their 
payment,  and  it  was  ample. 

As  we  have  already  said,  A.  F.  Smith  &  Co.  were  the  owners 
and  managers  of  the  Corn  Exchange  Elevator.  It  is  proved 
that  the  otiicers  of  the  bank  knew  this.  The  cashier  of  the 
City  Bank,  therefore,  knew  that  when  he  made  the  order  on 
the  bills  of  lading  for  the  delivery  of  the  wheat  to  the  Corn 
Exchange  Elevator,  he  was  ordering  its  delivery  to  A.  F. 
Smith  &  Co.  It  was  by  reason  of  this  delivery  and  the  fail- 
ure of  Smith  &  Co.  that  the  amount  of  the  drafts  was  lost  to 
plaintiff. 

Did  the  defendant  bank,  therefore,  under  the  circumstances 
of  the  case,  exercise  due  care  and  diligence  in  storing  this 
wheat  in  the  Corn  Exchange  Elevator  ? 

The  judge  took  this  question  from  the  jury  and  decided  it 
in  favor  of  defendant.  We  are  of  opinion  that  in  this  the 
court  erred.  We  do  not  decide  here  that  the  defendant  bank 
was  negligent.  We  think  there  was  evidence  on  which  that 
question  should  have  been  left  to  the  jury.  We  think  it  should 
still  be  left  to  a  jury. 

It  was  said,  in  answer  to  this  view  of  the  subject,  that  the 
bank  had  no  warehouse  or  other  place  of  its  own  in  which  to 
store  the  wheat,  and  that  this  was  known  to  the  Milwaukee 
Bank,  which  must,  therefore,  have  known  that  the  City  Bank 
would  be  compelled  to  store  it  with  some  one  until  the  drafts. 
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which  hud  some  time  to  run,  should  be  paid;  that  Smith  & 
Co.  wore  supposed  to  be  safe  and  solvent  men,  engaged  in 
that  business,  of  good  reputation,  and  that  all  wheat  received 
under  such  circumstances  in  Oswego  was  deposited  in  eleva- 
tors. These  are  circumstances  for  the  jury  to  consider.  On 
the  other  hand,  it  is  to  be  said  that  there  were  other  elevator's 
in  Oswego,  not  owned  by  Smith  &  Co.,  ready  to  receive  the 
wheat.  To  some  of  these  it  could  have  been  delivered  with- 
out danger  of  complicating  the  possession  as  bailee  with  pos- 
session under  claim  of  ownership.  And  this  is  important,  for 
there  are  laws  making  the  embezzlement  of  property,  when 
held  as  bailee  by  warehousemen  and  elevators,  a  criminal 
offense.  It  would  be  more  difficult  to  convict  Smilh  &  Co.  of 
embezzlement  for  selling  this  wheat,  when  it  had  been  bought 
for  them,  part  of  the  money  paid  for  it  by  them,  and  when 
the}'  had  accepted  negotiable  drafts  for  the  remainder  of  the 
purchase-money,  and  when  in  fact  it  was  their  property,  sub- 
ject only  to  the  payment  of  their  outstanding  drai'ts. 

Was  it  acting  with  ordinary  prudence  to  hazard  the  security 
which  possession  of  the  wheat  gave,  by  delivering  it  to  the  very 
party  to  whom  his  principiil  had  directed  him  7iot  to  deliver  it? 
It  further  appears  that  the  defendant  bank  took  no  receipt  from 
Smith  &  Co.  showing  that  they  held  it  as  bailees,  but  left  that 
to  i-^tand  on  the  indorsement  they  made  on  the  bills  of  ladhig 
in  the  hands  of  the  masters  of  the  vessels,  and  a  simple  ac- 
knowledgment of  the  receipt  of  the  wheat  by  A.  F.  Smith  & 
Co.  on  the  same  bills  of  lading.  One  of  the  iirm  of  Smith  & 
Co.  swears  that  no  warehouse  receipt  was  given. 

There  was  a  plain  course  to  be  pursued,  which  involved  no 
difficulty  or  trouble,  namely,  storing  the  wheat  in  some  other 
'  elevator  or  warehouse  until  A.  F.  Smith  &  Co.,  on  payment  of 
the  acceptances,  should  call  for  it.  This  course  would  not  have 
involved  a  departure  from  their  instruction  not  to  deliver  to 
Smith  &  Co.  until  the  drafts  were  paid,  and  would  have  saved 
all  parties  from  loss. 

Some  question  is  made  in  the  argument  as  to  the  effect  of 
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proceedings  taken  by  plaintiff  to  recover  the  wheat  or  its  value 
of.  parties  who  bought  or  received  it  from  A.  F.  Smith  &  Co. 
It  is  only  necessary  to  say,  if  the  jury  sliall  be  of  opinion  that 
defendant  was  negligent  in  delivering  the  whea.t  to  A.  F. 
Smith  &  Co.,  it  is  responsible  to  plaintiff  for  the  amonnt  of  the 
unpaid  drafts,  less  any  sums  not  actually  recovered  from  others. 
Without  further  comment,  we  are  of  opinion  that  there  was 
evidence  of  negligence  or  want  of  due  care  on  the  part  of  de- 
fendant, which,  taken  in  connection  with  the  positive  instruc- 
tion of  the  plaiutiff,  should  have  been  submitted  to  the  jury. 
The  judgment  of  the  Circuit  Court  is  therefore  reversed,  with 
instructions  to  grant  a  new  trial. 

Eeversed. 


The  Congress  and  Empire  Spring  Company  v.  DexIter  A. 
Knowlton,  Jr.,  and  Charles  D.  Knowlton,  as  adminis- 
trators- OF  Dexter  A.  Knowlton,  deceased. 

1^  Wlien  ft  contract  is  illpgal,  money  paid  by  one,  of  the  parties  to  it  in 
pait  perfonrianco  can  be  recovered  buck,  tlie  other  party  not  liaving^ 
performed  tlie  contiact  or  any  part  of  it,  and  both  parties  liaviiio^ 
abandoned  the  illegal  contract  before  it  was  consnmniated. 

2.  Accordinglv,  wliere  a  corporation  resolves  to  increase  its  capital  stock, 
but  does  not  coniplj'  with  all  the  ivqnisites  prescribed  by  the  State 
law  to  be  done  before  the  increase  can,  take  effect,  a  stockholder  who 
has  snbscribed  to  some  of  the  new  stock  and  paid  the  first  assessment 
thereon  may  recover  it  back  from  the  corporation. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

Francis  Kernan  and  Charles  S.  Lester,  for  plaintiff  in  error. 

H.  M.  Ruggles,  for  defendants  in  error. 

Woods,  J. — ^This  suit  was  brought  in  1869  by  the  intestate, 
i)exter  A.  Knowlton,  against  the  plaintiff  in  error,  in  the  Su- 
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preme  Court  of  the  State  of  New  York,  to  recover  the  sum  of 
$13,980,  with  interest  from  February  20,  1866.  In  1876 
Knowlton  died,  and  the  present  defendants  in  error  having 
been  appointed  administrators  of  his  estate,  the  suit  was  re- 
vived and  continued  in  their  names.  At  the  time  of  his  death 
Knowlton  was  a  citizen  of  Illinois.  His  administrators  were 
citizens  of  that  State.  On  their  application  the  suit  was,  oq_ 
March  20,  1877,  removed  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York.  The  parties 
waived  a  jury,  and  the  case  was  tried  by  the  court  at  the  Oc- 
tober Term,  1877. 

The  court  found  the  facts  of  the  case  to  be  substantial!}'  as 
follows : 

The  Congress  and  Empire  S^[3ring  Company,  the  piaintifi'iri 
error,  is  a  corporation  of  the  State  of  New  York,  organized 
under  the  statute  of  that  State  passed  February  17,  1848,  au- 
thorizing the  formation  of  corporations  for  manufacturing, 
mining,  mechanical,  or  chemical  purposes,  and  subsequent  acts 
amendatory  thereof.  The  capital  stock  was  one  million  dol- 
lars, divided  into  ten  thousand  shares  of  one  hundred  dollars 
each,  and  was  issued  in  payment  of  property  purchased  by  the 
trustees  of  the  corporation  ft>rits  use. 

'  The  mode  by  which  corporations,  such  as  the  plaintiff  in 
error,  might  increase  their  capital  stock,  is  prescribed  by  sec- 
tions 21  and  22  of  chapter  40  of  the  laws  of  1848. 

Section  21  prescribes  how  the  notice  of  a  meeting  of  the 
stockholders  to  consider  the  proposition  to  increase  the  capital! 
stock  shall  be  given,  and  what  vote  of  the  stpckholders  shall 
be  necessary  to  carry  the  proposition. 

Section  22  prescribes  how  the  meeting  of  the  stockholders 
called  under  section  .21  shall  be  organized,  and  declares  tha| 
if  a  sutficient  number  of  votes  has  been  given  in  favor  of  in- 
creasing the  amount  of  capital  stock,  "  a  certiiicate  of  the  pro- 
ceedings, showing  a  compliance  with  the  provisions  of  this  act, 
the  amount  of  capital  actually  paid  in,  *  *  *  the  whole 
amount  of  debts  and  liabilities  of  the  company,  and  the  amount 
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to  which  the  capital  shall  be  increased,  *  *  .  *  shall  be 
made  out,  signed,  and  verified  by  the  affidavit  of  the  chairman 
and  countersigned  by  the  secretary,  and  such  certificate  shall 
be  acknowledged  by  the  chairman  and  filed  as  required  by 
the  first  section  of  this  act ;  and  when  so  filed  the  capital  stock 
of  such  corporation  shall  he  increased  *  *  *  to  the  amnunt 
specified  in  such  certificate,  *  *  *  and  the  company  shall 
be  entitled  to  the  pi'ivileges  and  provisions  and  subject  to  the 
liabilities  of  this  act,  as  the  case  may  be." 

On  January  11,  1866,  the  corporation  passed  a  resolution  to 
increase  its  capital  stock  by  the  addition  thereto  of  two  hun- 
dred thousand  dollars  for  the  jrarpose  of  building  a  glass  factory 
for  the  manufiacture  of  bottles  and.  providing  a  working  cap- 
ital. It  also  resolved  that  the  books  of  the  company  should 
be  opened  for  subscriptions  to  the  additional  stock,  and  that 
each  stockholder  should  be  allowed  to  take  one  share  of  the 
new  stock  for  every  five  shares  he  held  of  the  original  stock, 
and  that  when  he  had  paid  eighty  dollars  on  each  share  the 
company  should  issue  to  him  a  certificate  as  for  full-paid  stock. 

At  a  meeting  of  the  board  of  trustees  of  the  corporation, 
held  February  8,  1866,  a  dividend  of  four  per  cent,  on  the 
original  stock  was  declared,  paya()le  February  20,  and  it  was 
resolved  that  a  call  of  twenty  per  cent,  on  the  new  stoek  should 
be  made,  payable  February  20,  1866 ;  that  the  books  of  the 
company  should  be  at  once  opened  for  subscriptions  to  the  new 
stock,  and  that  each  stockholder  should  have  the  privilege  of 
taking  one  share  of  the  new  stock  for  every  five  shares  of  the 
old  stock  held  by  him,  and  that  on  failure  of  any  stockholder 
to"  pay,  on  or  before  Februaiy  20, 1866,  twenty  dollars  on  each 
share  of  the  new  stock  taken  by  him,  all  his  claim  to  such  new 
stock  should  be  forfeited,  and  the  same  should  be  divided  rata- 
bly among  the  stockholders  who  had  paid  the  installment  of 
twenty  dollars  per  share. 

A  stock  subscription  agreement  was  immediately  issued  by 
the  trustees  in  pursuance  of  the  said  resolutions,  by  which  the 
subscribers  stipulated  to  take  the  number  of  shares  set  oppo- 
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site  their  names,  and  to  pay  for  each  share  eighty  cloHars,  in 
installments,  as  called  for  by  the  directors,  and  npon  failure 
to  pay  the  installments  within  sixty  days  after  call,  that  the 
money  already  paid  on  the  stock  should  be  forfeited  to  the 
company.  And  by  the  same  agreement  the  company  bound 
itself  to  pay  interest,  np  to  February  1, 1867,  on  all  sums  paid 
on  the  new  stock,  and  on  February  8,  18t)7,  to  issue  for  every 
share  of  said  new  stock,  on  which  eighty  dollars  had  been  paid, 
a  certificate  to  the  holder  as  for  full-paid  stock;  and  it  was 
provided  that  the  holders  of  such  stock  should  be  entitled  to 
vote  thereon,  and  the  same  should  draw  dividends  and  be 
treated  in  all  respects  as  full-paid  stock. 

This  agreement  was  signed  by  one  C.  Sheehan,  who  sub- 
scribed for  six  hundred  and  ninety  shares  of  the  new  stock, 
he  being  the  hiolder  of  thirtj'-four  hundred  and  ninety  shares 
of  the  old  stock. 

Thereupon  a  contract  was  made  between  Sheelian  and 
Knowlton,  the  intestate,  whereby  Sheehan  agreed  to  lend  his 
dividend  on  the  old  stock  held  by  him  to  Knowlton,  and  the 
latter  agreed  to  assume  the  new  stock  subscribed  for  b}-  Shee- 
han, and  pay  all  future  calls  thereon.  Sheehan's  dividend  on 
his  old  stock  amounted  to  ,$13,988.  Knowlton,  in  considera- 
tion of  the  transfer  to  him  of  this  dividend,  delivered  his  note 
to  Sheehan  for  $13,980,  dated  February  20,  1866,  payable  in 
one  year,  and  secured  the  same  by  a  pledge  of  one  hundred 
and  lifty  shares  of  the  stock  of  the  company,  and  paid  the 
residue,  to  wit,  eight  dollars,  in  cash. 

On  March  8,  1866,  Knowlton  paid  to  the  company  the  call 
of  twenty  per  cent,  on  the  new  stock  subscribed  by  Sheehan, 
and  sold  to  him  as  aforesaid,  by  the  application  thereto  of 
Sheehan's  dividend  on  the  old  stock,  amounting  to  $13,980, 
for  vihich  the  company  gave  Knowlton  a  receipt. 

About  December,  1868,  Knowlton  paid  in  full  his  note  to- 
Sheehan  for  $13,980. 

Calls  and  personal  demands  were  made  both  upon  Sheehan 
and  Knowlton  more  than  sixty  days  before  January  25,  1867, 
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for  the  pa3-meiit  of  subsequent  installments  on  tbe  stock  sulf' 
scribed  by  Sbeehan,  and  both  of  them  neglected  and  refused 
to  pay  the  installments  called  for;  whereupon  tbe  trustees  of 
the  company  passed  a  resolution  by  which  thej'  declared  that 
the  new  stock  subscribed  by  Sbeehan  and  assqmed  by  Knowl- 
ton  should  be  and  was  forfeited. 

From  August,  1865,  to  August,  1866,  Kuowlton,  the  intes- 
tate, was  a  trustee  and  vice-president  of  the  company;  he 
advised  the  increase  of  the  capital  stock  above  mentioned,  and 
proposed  the  resolutions  in  relation  thereto,  and  moved  their 
adoption,  and  drew  up  the  stock  subscription  agreement  and 
signed  it,  and  advised  others  to  sign. 

On  August  7,  1867,  a  meeting  of  the  stockholders  of  the 
company  was  held,  at  which  it  resolved  that  the  capital  stock 
of  the  company  should  be  reduced  to  the  original  sum  of  on^ 
million  of  dollars,  and  that  the  trustees  be  authorized  to  ar- 
range with  the  holders  of  the  new  stock  for  retiring  the  same 
on  such  terms  and  conditions  as  they  should  deem  for  the  in- 
terest of  the  company. 

On  the  same  day  the  board  of  trustees  met  and  pa.ssed  a 
resolution,  whereby  the  executive  committee  of  the  board  was 
authorized  to  adjust,  on  the  best  terms  for  the  company,  the 
claims  of  all  persons  holding  receipts  for  payments  on  the  new 
stock  ordered  to  be  retired. 

On  March  27,  1868,  the  executive  committee  passed  a  reso- 
lution that  the  company  issue  live-year  coupon  bonds  sufficient 
to  refund  the  payments  made  on  the  new  stock  of  the  company 
which  had  been  retired. 

No  tender  of  these  bonds  was  ever  niade  to  Knowlton,  the 
intestate,  nor  was  any  demand  made  for  them  by  him,  but  he 
demanded  repayment  of  the  aniouut  paid  by  him  on  liis  new 
stock,  and  the  company  refused  to  repay  it,  or  any  part  of  it. 

The  majority  of  the  holders  of  the  original  stock  became 
subscribers  for  the  new  stock,  and  all  of  theni  except  Sbeehan 
and  Knowlton,  the  intestate,  and  one  or  two  other  subscribers 
for  small  amounts,  paid  the  calls  made  on  them  in  respect  to 
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the  new  stock.  The  first  call  of  twenty  per  cent,  on  the  new 
stock  was  paid  mainly  by  the  dividend  on  the  old  stock  above 
mentioned,  but  about  $-3,000  were  paid  in  cash.  All  the  stock- 
holders who  did  not  subscribe  for  new  stock  were  paid  their 
part  of  the  dividend  in  cash.  About  $86,500  of  said  tive  per 
cent,  bonds  were  issued  by  the  company  to  retire  the  new 
stock. 

The  intestate,  Dexter  A.  Knowlton,  having  commenced  this 
action,  and  having  died  during  its  pendency,  the  plaintiffs,  as  the 
administrators  of  his  estate,  succeeded  to  his  interest  therein. 

As  a  conclusion  of  law  from  tliese  facts,  the  court  found 
that  the  plaintiffs  were  entitled  to  judgment  against  the  Con- 
gress and  Empire  Spring  Company  for  the  sum  of  $13,980, 
witli  interest  from  February  20, 1866,  and  rendered  judgment 
accordingly. 

This  writ  of  error  is  prosecuted  by  the  Congress  and  Empire 
Spring  Companj'  to  reverse  the  judgment  rendered  against  it 
by  the  Circuit  Court. 

The  plaintiff'  in  error  claims  that  the  plan  adopted  by  the 
company  to  increase  its  capital  stock,  by  which  certificates  as 
for  full-paid  stock  were  to  be  issued  on  the  payment  of  eighty 
per  cent,  thereof,  was  against  the  law  and  public  policy  of  the 
State  of  New  York,  and  was,  therefore,  void ;  that  Knowlton, 
haying  been  an  active  party  in  devising  this  scheme,  and  hav- 
ing paid  his  money  in  part  execution  of  it,  his  legal  represent- 
atives cannot  recover  the  sum  so  paid. 

It  is  conceded  by  the  defendants  in  error  that  the  plan 
adopted  by  the  companj-  to  increase  its  stock  was  in  violation 
of  the  law  of  New  York,  and  therefore' void;  and  it  has  been 
so  held,  in  effect,  by  the  Court  of  Appeals  of  the  State  of  Nevy 
York,  in  the  case  of  Knowlton  ;;.  Congress  and  Empire  Spring 
Company,  57  N.  Y.,  518. 

We  are,  then,  to  consider  whether,  upon  the  hypothesis  that 
the  plan  for  the  increase  of  the  stock  was  illegal,  there  can  be 
a  recovery  upon  the  facts  of  the  case  as  found  by  the  Circuit 
Court. 
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We  think  it  clear  that  there  was  only  a  part  performance  of 
the  illegal  contract  between  the  company  and  Knowlton  in 
reference  to  the  new  stock  for  which  Sheehan  subscribed,  and 
which  he  agreed  to  transfer  to  Knowlton. 

The  company,  in  fact,  created  no  new  stock;  it  only  pro- 
posed to  do  so.  To  increase  the  stock  of  the  company,  it  was 
not  only  necessary  that  the  meeting  of  the  stockholders  should 
be  called  as  prescribed  by  the  law,  and  a  vote  of  two-thirds 
of  all  the  shares  of  stock  should  be  cast  at  the  meeting  in  favor 
of  the  increase,  but  that  there  should  be  a  certificate  of  the 
proceedings,  showing,  among  other  things,  a  compliance  with 
the  provisions  of  the  law,  and  the  amount  of  the  increase  of 
the  stock,  signed  and  verified  by  the  affidavit  of  the  chairman 
of  the  meeting  at  which  the  increase  was  voted,  and  counter- 
signed by  the  secretary,  and  such  certificate  should  be  acknowl- 
edged by  the  chairman  and  tiled  as  i-ecjnired  by  the  first  section 
of  the  act.  And  the  law  declared  that  "  when  so  filed  the 
capital  stock  of  such  corporation  shall  be  increased  to  the 
amount  specified  in  such  certificate." 

It  does  not  appear  from  the  findings  of  the  Circuit  Court 
that  any  such  certificate  was  ever  made  or  filed.  Consequently 
it  does  not  appear  that  the  steps  necessary,  under  the  law,  to 
an  increase  of  the  stock  were  ever  taken.  Neither  does  it 
appear  that  any  scrip  or  certificates  were  ever  issued  to  the 
subscribers  to  the  new  stock.  So  that  all  that  was  done 
amounted  only  to  a  proposition  of  the  company,  on  the  one 
hand,  to  increase  its  stock,  and  an  agreement  by  Knowlton  to 
take  certain  shares  of  the  new  stock  when  issued,  and  the 
payment  by  him  of  an  installment  of  twenty  per  cent,  thereon. 
There  was  no  performance  of  the  contract  whatever  by  the 
company,  and  only  a  part  performance  by  Knowlton. 

It  is  to  be  observed  that  the  making  of  the  illegal  contract 
was  malum  prohibitum.,  and  not  malum  in  se.  There  is  no  moral 
turpitude  in  such  a  contract,  nor  is  it  of  itself  fraudulent,  how- 
ever much  it  may  attbrd  facilities  for  fraud. 

The  question  presented  is,  therefore,  whether,  conceding  the 
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contract  to  be  illegal,  money  paid  by  one  of-tbe  parties  to  it  in 
part  performance  can  be  recovered  back,  the  other  party  not 
having  performed  the  contract,  or  any  part  of  it,  and  both 
parties  having  abandoned  the  illegal  agreement  before  it  was 
consummated. 

We  think  the  authorities  sustain  the  affirmative  of  this 
proposition. 

Their  result  is  fairly  stated  in  2  Comyn  on  Contracts,  361, 
as  follows : 

"  Where  money  has  been  paid  upon  -an  illegal  contract,  it  is 
a  general  rule  that  if  the  contract  be  executed,  and  both  par- 
ties are  in  pari  delicto,  neither  of  them  can  recover'  from  the 
other  the  mone}'  so  paid ;  but  if  the  contract  continues  execu- 
tory, and  the  party  paying  the  money  be  desirous  of  rescinding 
it,  he  may  do  so  and  recover  back  by  action  of  indebit'ttus 
assumpsit  for  money  had  and  received.  And  this  distinction  is 
taken  in  the  books,  that  where  the  action  is  in  affirmance  of 
an  illegal  contract,  the  object  of  which  is  to  enforce  the  per- 
formance of  an  engagement  prohibited  by  law,  clearly  such 
an  action  can  in  no  case  be  maintained;  but  where  the  action 
proceeds  iu  disaffirmance  of  such  a  contract,  and,  instead  of 
endeavoring  to  enforce  it,  presumes  it  to  be  void  and  seeks  to 
prevent  the  defendant  from  retaining  the  benefit  which  he 
derived  from  an  unlawful  act,  then  it  is  consonant  to  the  spirit 
and  policy  of  the  law  that  the  plaintiff  should  recover." 

Mr.  Parsons,  in  his  work  on  Contracts,  vol.  2,  p.  740,  says: 

"All  contracts  which  provide  that  anything  shall  be  done 
which  is  distinctly  prohibited  by  law,,  or  morality,  or  public 
polic}-,  are  void;  so  he  who  advances  money  in  consideration 
of  a  promise  or  undertaking  to  do  such  a  thing,  may  at  any 
time  before  it  is  done  rescind  fhe  contract  and  prevent  the 
thing  from  being  done,  and  recover  back  his  money." 

To  the  same  effect,  see  2  Addison  on  Contracts,  sec.  1412  ; 
Chitty  on  Contracts,  944;  2  Story  on  Contracts,  sec.  617;  2 
Greeuleaf  on  Evidence,  sec.  111. 
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The  views  of  the  text-writers  are  sustained  by  a  vast  array 
of  authorities,  both  English  and  American. 

A  few  will  be  cited.  The  case  of  Taj'lnr  v.  Bowers,  Law 
Rep.,  1  Q.  B.  Div.,  291,  was  an  action  to  recover  tbe  value  of 
property  assigned  for  the  purpose  of  defrauding  creditors.  A 
verdict  was  rendered  for  plaintitf,  with  leave  to  move  to  enter 
a  verdict  for  the  defendent.  A  rule  was  obtained  on  the 
ground  that  the  plaintiff  could  not  by  the  allegation  of  his 
own  fraud  get  back  the  goods  from  the  defendant.  The 
Queen's  Bench  sustained  the  verdict,  Chief  Justice  Cockburn 
delivering  the  opinion.  The  defendant  then  appealed  to  the 
Court  of  Appeals,  where  the  judgment  was'  affirmed.  Both 
courts  agreed  that  an  illegal  contract  partially  performed  niight 
be  repudiated,  and  the  money  paid  upon  it  recovered. 

Lord  Justice  Mellish,  in  the  Court  of  Appeals,  said :  "  If  the 
illegal  transaction  had  been  carried  out,  the  plaintiff  himself 
could  not,  in  my  judgment,  have  recovered  the  money.  But 
the  illegal  trans|iction  was  not  carried  out;  it  came  wholly  to 
an  end.  To  hold  that  the  plaintiff  is  entitled  to  recover  does 
not  carry  out  the  illegal  transaction,  but  the  effect  is  to  put 
everybody  in  the  same  situation  as  the}'  were  before  tlie  illegal 
transaction  was  determined  on,  and  before  the  parties  took  any 
steps  to  carry  it  out.  That,  I  apprehend,  is  the  true  distinc- 
tion in  point  of  la^y.  If  money  is  paid  pr  goods  delivered  for 
an  illegal  purpose,  the  person  who  had  so  paid  the  money  or 
delivered  the  goods  may  recover  them  back  before  the  illegal 
purpose  is  carried  out;  but  if  he  waits  till  the  illegal  purpose  is 
carried  out,  or  if  he  seeks  to  enforce  the  illegal  transaction,  in 
neither  can  he  maintain  an  action;  the  law  wilj  not  allow  that 
to  be  done.  " 

The  same  rule,  substantially,  is  laid  down  in  the  following 
English  cases;  Lowry  v.  Bourdien,  Doug., 471 ;  Tappenden  p- 
Eandall,  2  Bos.  &  P.,  466;  Hartelow  v.  Jackson,  8  Barn.  & 
C,  221 ;  Bone  v.  Eckless,  1  Hurls.  &  Nor.,  925 ;  Lacaupsade  i\ 
White,  7  Term,  535  ;  Colton  v.  Thurland,  5  Term,  405  ;  Smith 
V.  Berkmore,  4  Taunt.,  474  ;  Mount  v.  Stokes,  4  Term,  564. 
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In  Morgan  v.  Groff,  4  Barb.,  (N.  Y.,)  534,  it  was  lield  that 
moiiej'  paid  on  an  illegal  contract,  which  remains  executory, 
can  be  recovered  back  in  an  action  founded  on  a  disatHrniance, 
and  ou  the  ground  that  it  is  void. 

To  the  same  effect  are  the  following  cases  :  Insurance  Co. 
I'.  Kip,  8  Cow.,  20 ;  Merritt  i:.  Millard,  4  Keyes,  (N.  Y.,)  213 ; 
White  V.  Franklin  Bank,  22  Pick.,  184 ;  Lowell  v.  Boston  and 
Lowell  Eailroad  Company,  23  Pick.,  32. 

In  Thomas  c.  The  City  of  Kichmond,  12  Wall.,  355,  this 
court  cites  w-ith  approval  the  note  of  Mr.  Frere  to  the  case  of 
Smith  V.  Bromley,  2  13oug.,  696,  to  the  efteet  that  a  recovery 
can  be  had  as  for  money  had  and  received,  when  the  illegality 
consists  in  the  contract  itself,  and  that  contract  is  not  exe- 
cuted. In  such  case  there  is  a  locus  pemteniice;  the  delictum  is 
incomplete ;  the  contract  may  be  rescinded  by  either  party. 

The  rule  is  applied  in  the  great  majority  of  the  cases,  even 
when  the  parties  to  the  illegal  contract  are  in  pari  delicto,  the 
question  which  of  the  two  parties  is  the  more  blamable  being 
often  difficult  of  solution  and  quite  immaterial.  We  think, 
therefore,  that  the  facts  of  this  case  present  no  obstacle  to  a 
recovery  by  Knowlton's  administrators  of  the  sum  paid  by  him 
on  the  stock  which  had  been  subscribed  for  by  Sheehan. 

The  law  of  New  York  does  not  in  express  terms  forbid  a 
corporation  from  issuing  certificates  for  full-paid  stock  when 
the  stock  has  not  been  fully  paid.  The  illegality  of  sucii  an 
issue  is  deduced  from  several  sections  of  the  law  under  which 
the  Congress  and  Empire  Spring  Company  was  organized, 
namely,  sections  38,  40,  41,  and  49.  We  think  it  is  fairly  in- 
ferable from  the  record  that  the  trustees  of  the  company,  one 
of  whom  was  Knowlton,  did  not  know  that  the  plan  adopted 
by  them  for  the  increase  of  the  stock  was  illegal,  and  that 
when  they  discovered  that  it  was  forbidden  by  the  law,  and 
before  any  harm  was  done  or  could  have  been  done,  the 
scheme  was  abandoned.  Under  such  circumstances,  the  rule 
which  would  prevent  the  recovery  of  tbe  modey  paid  to  carry 
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on  the  illegal  plan,  would  be  a  very  harsh  one,  not  founded  on 
any  law  or  public  policy. 

It  is  suggested  by  counsel  for  plaintiff  in  error  that  the  Court 
of  Appeals  of  the  State  of  New  York  has  in  this  identical 
suit,  upon  the  same  state  of  facts,  adjudicated  the  rights  of  the 
parties,  and  this  court  ought  to  consider  the  questions  raised  in 
this  case  as  res  judicata. 

The  reply  to  this  suggestion  is,  that  it  nowhere  appears  in  the 
record  that  this  case  was  ever  before  the  Court  of  Appeals,  or 
that  it  was  ever  decided  by  any  court  except  the  United  States 
Circuit  Court  for  the  Northern  District  of  New  York,  from 
which  the  case  has  been  brought  to  this  court  on  error.  We 
cannot  consider  facts  not  brought  to  our  notice  by  the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


James  H.  Wilson,  receiver  of  the  St.  Louis  and  South- 
western Railway  Company,  v.  James  L.  Gaines,  comp- 
troller of  the  treasury  of  the  State  of  Tennessee. 

The  ik'cision  in  Moi'g.-m  v.  Lonisiaiia,  93  U.  S.,  217,  Mint  iinmuiiity  from 
taxation  is  a  personal  privilege,  and  does  not  pass  witli  tlie  property 
under  a  sale  of  tlie  property  and  franchises  of  a  railroad  company, 
again  approved.  « 

Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

Ed.  Baxter,  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error. 

Waite,  C.  J. — This  was  a  bill  in  equity  filed  in  the  Chan- 
cery Court  of  Nashville,  Tennessee,  to  enjoin  the  collection  of 
taxes  upon  that  part  of  the  railroad  of  the  St.  Louis  and  South- 
western Railway  Company  which  was  originally  owned  by  the 
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Edgefield  and  Kentucky  Kailroad  Company.  The  facts  are 
these : 

On  the  11th  of  December,  1845,  the  General  Assembly  of 
Tennessee  chartered  the  Nashville  and  Chattanooga  Raili'oad 
Comfiany  for  the  purpose  of  building  a  railroad  from  Nash- 
ville to  Chattanooga.  The  thirty-eighth  section  of  that  char- 
ter was  as  follows: 

"Sec.  38.  The  capital  stock  of  said  company  shall  be  for- 
ever exempt  from  taxation,  and  the  road,  with  all  its  fixtures 
and  appurtenances,  including  workshops,  warehouses,  and  ve- 
hicles of  transportation,  shall  be  exempt  from  taxation  for  the 
period  of  twenty  years  from  the  completion  of  the  road,  and 
no  longer." 

On  the  1st  of  January,  1852,  the  Nashville  and  Southern 
Railroad  Company  was  incorporated  to  construct  another  line 
of  road,  and  was  to  "  have  all  the  rights,  powers,  and  priv- 
ileges and  be  subject  to  all  the  liabilities  and  restrictions  pre- 
scribed in  the  charter  of  the  Nashville  and  Chattanooga  Rail- 
road Company,"  with  a  single  exception,  which  is  unimportant 
for  anj-  of  the  purposes  of  this  case. 

On  the  13th  of  February,  1852,  the  Edgefield  and  Kentucky 
Railroad  Company  was  incorporated  to  build  a  road  from 
Nashville  to  the  Kentucky  State  line,  with  the  following  as 
the  sixth  section  of  its  charter: 

"  Sec.  6.  Be  it  enacted,  That  the  company  hereby  incorpo- 
rated is  invested,  for  the  purpose  of  making  and  using  said 
road,  with  all  the  powers,  rights,  and  privileges,  and  subject 
to  all  the  liabilities  and  restrictions  that  are  conferred  and  im- 
posed on  the  Nashville  and  Chattanooga  Railroad  Company 
by  an  act  passed  on  the  11th  of  December,  1845,  so  far  as 
the  same  are  not  inconsistent  with  the  provisions  of  this  act." 

By  an  act  of  the  General  Assembly  of  the  State  passed  Feb- 
ruary 11, 1852,  entitled  "An  act  to  establish  a  system  of  inter- 
nal improvement  in  this  State,"  the  governor  was  authorized 
to  issue,  under  certain  circumstances,  to  certain  railroad  com- 
panies, the  bonds  of  the  State  for  the  purpose  of  aiding  in  the 
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completion  of  their  respective  roads;  and  it  was  furtlier  pro- 
vided that  upon  such  issue  and  the  completion  of  the  road  the 
State  should  "  be  invested  with  a  lien,  without  a  deed  fj-om  the 
compan}',  upon  the  entire  road,  including  the  stock,  right  of 
way,  grading,  bridges,  masom-y,  iron  rails,  spikes,  chairs,  and 
the  whole  superstructure  and  equipments,  and  all  the  property 
owned  by  the  company  as  incident  to  or  necessary  for  its  busi- 
ness, and  all  depots  and  depot  (stations,  for  the  payment  of  all 
said  bonds  issued  to  said  companj',  as  provided  in  this  act,  and 
for  the  interest  accruing  on  said  bonds."  (Acts  of  1851-2, 
chap.  151,  sees.  1,  4,  pp.  204-206.)  On  the  8th  of  Fei^ruary, 
1854,  the  privileges  of  this  act  were  extended  to  the  Edgelield 
and  Kentucky  Railroad  Company.  (Acts  of  1853-4,  chap. 
131,  sec.  1,  p.  205.) 

Afterwards,  on  the  15th  of  December,  1855,  the  charter  of 
the  Edgefield  and  Kentuckj-  Company  was  amended,  and  the 
following  is  section  2  of  that  amendAient: 

"  Sec.  2.  Be  it  enacted,  That  the  said  company  shall  be  enti- 
tled .to  all  the  rights  and  privileges  thai  were  conferred  npon 
the  Nashville  and  Southern  Railroad  Company  by  an  act  of 
the  General  Assembly  of  the  State  of  Tennessee  passed  Jan- 
uary 1,  1852,  entitled  'An  act  to  charter  the  Nashville  and 
Southern  Railroad  Company.' " 

The  company  availed  itself  of  the  privileges  of  the  internal 
improvement  act,  and  subjected  its  property  to  the  statutory 
lien  therein  provided  for. 

Default  having  been  made  by  many  of  the  railroad  com- 
panies in  meeting  their  obligations  for  the  bonds  of  the  State 
issued  to  them,  several  attempts  were  made  to  enforce  the  liens 
on  some  of  the  roads  without  success,  arid  on  the  22d  of  De- 
cember, 1870,  the  Legislature  passed  an  act,  sections  1  and  10 
of  which  are  as  follows: 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  Stale 
of  Tennessee,  That  a  bill  shall  be  immediately  tiled  in  the 
Chancery  Court  at  Nashville  in  the  name  and  behalf  of  the 
State,  to  which  all  the  delinquent  companies,  the  respective 
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stockholders,  holders  of  the  bonds,  creditors,  and  all  persons 
interested  in  tht^  said  several  roads  shall  be  made  parties  de- 
fendant, and  shall  be  brought  before  the  court  in  the  mode 
prescribed  by  the  rules  of  practice  in  chancery  established  in 
the  State,  except  as  otherwise  herein  provided;  and  said  court 
is  hereby  invested  with  exclusive  jurisdiction  to  hear,  adjudi- 
cate, and  determine  all  questions  of  law  and  matters  of  con- 
troversy of  whatever  nature,  whether  of  law  or  of  fact,  that  have 
arisen  or  that  may  arise  touching  the  rights  and  interest  of  the 
State,  and  also  of  the  stockholders,  bondholders,  creditors,  and 
others  in  said  roads,  and  to  make  all  such  rules,  orders,  and 
decrees,  interlocutory  and  final,  as  may  be  deemed  necessary 
in  order  to  a  final  and  proper  adjustment  of  the  rights  of  all 
the  parties,  preliminary  to  a  sale  of  the  interest  of  the  State  in 
said  road.  Also  to  declare  the  exact  amount  of  indebtedness 
of  each  of  said  companies  to  the  State;  and  likewise  to  define, 
as  may  be  thought  proper,  what  shall  be  the  rights,  duties,  and 
liabilities  of  a  purchaser  of  the  State's  interest  in  said  roads, 
or  either  of  them,  and  what  shall  be  the  reserved  rights  of  said 
companies,  stockholders,  and  others  respectively,  as  against  said 
purchasers  after  such  sale,  under  the  existing  laws  of  this  State." 

"Sec.  10.  Be  it  further  enacted.  That  upon  the  sale  of  any  of 
the  franchises  of  either  of  the  railroad  companies  by  the  com- 
missioners under  the  provisions  of  this  act,  all  the  rights,  priv- 
ileges, and  immunities  appertaining  to  the  franchise  so  sold 
under  its  act  of  incorporation  atid  the  amendments  thereto, 
and  the  general  improvement  law  of  the  State  and  acts  amend- 
atory thereof,  shall  be  transferred  to  and  vest  in  such  purchaser, 
and  the  purchaser  shall  hold  said  franchise  subject  to  all  liens 
and  liabilities  in  favor  of  the  State,  as  now  provided  by  law 
against  the  railroad  companies." 

The  Edgefield  and  Kentucky  Company  was  one  of  the  com-, 
panics  in  default;  and  it. is  averred  in  the  present  bill  that, 
"  under  a  bill  filed  to  foreclose  the  State's  statutory  lien  upon 
the  road  and  superstructure,  equipments  and  stock,  and  the 
property  owned  by  the  company  as  incident  to  or  necessary  for 
8  v2 
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its  business,  &c.,  *  *  *  the  road,  its  franchises,  property, 
rights,  privileges,  immunities,  &c.,  were  sold,"  and  the  Ht.  Lonis 
and  Southwestern  Company  by  sundry  mesne  conveyances  in- 
vested'with  the  litle.  It  is  now  contended  that,  under  these 
circumstances,  the  road  of  the  Edgefield  and  Kentucky  Com- 
pany, in  the  hands  of  the  St.  Louis  and  Southwestern,  is  exempt 
from  taxation  until  the  expiration  of  twenty  years  from  its  com- 
pletion. The  Supreme  Court  of  the  State  dismissed  the  bill, 
holding  that  the  exemption  from  taxation  which  was  granted 
to  the  Nashville  and  Chattanooga  Company  was  not  one  of  the 
privileges  of  that  company  which  passed  to  the  Edgefield  and 
Kentucky  Company,  either  by  its  original  or  amended  charter. 
To  reverse  that  decree  the  case  has  been  brought  here  by  writ 
of  error. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  de- 
termine the  question  on  which  the  decision  seems  to  have 
turned  in  the  court  below;  for,  as  we  think,  it  has  not  been 
shown  that  if  the  property  in  the  haijds  of  the  original  company 
was  exempt  from  taxation,  that  exemption  passed  to  the  pur- 
chasers at  the  sale  to  foreclose  the  State's  statutory  lien,  under 
which  the  complainant  claims.  In  Morgan  v.  Louisiana,  93 
U.S.,  217,  we  distinctly  held  that  immunity  from  taxation  was 
a  personal  privilege,  and  not  transferable,  except  with  the  con- 
sent or  under  the  authority  of  the  Legislature  which  granted 
the  exemption,  or  some  succeeding  Legislature,  and  that  such 
au  exemption  does  not  necessarily  attach  to  or  run  with  the 
property  after  it  passes  from  the  owner  in  whose  favor  the 
exemption  was  granted.  In  that  case  the  property  in  the  hands 
of  the  original  company  was  exempt  from  taxation.  The  com- 
pany mortgaged  its  property  and  franchises,  and  under  that 
mortgage  the  property  and  franchises  were  sold,  pursuant  to 
the  terms  of  a  judicial  decree;  but  we  held  that  by  such  a  sale 
only  such  franchises  passed  as  were  necessaiy  f,o  the  operation 
of  the  company,  and  without  which  its  road  and  works  would 
be  of  little  value,  and  that  consequently  the  property  in  the 
hands  of  the  purchasers  was  subject  to  taxation. 
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In  the  present  case  the  lien  of  the  State  was  put  bj  the 
statute  only  on  the  property  of  the  company.  It  did  not,  even 
in  express  terms,  include  the  franchises  which  were  necessary 
to  the  operation  of  the  road.  Under  such  circumstances,  if 
there  were  nothing  more,  it  would  seem  to  be  clear  beyond  all 
question  that  a  sale  under  the  lien  would  not  necessarily  carry 
with  it  any  immunity  from  taxation  which  the  property  enjoyed 
in  the  hands  of  the  original  company. 

But  it  is  contended  that,  as  the  case  stands  on  demurrer  to 
a  bill  which  contains  the  distinct  averment  that  "  the  road,  its 
franchises,  property,  rights,  privileges,  immunities,  &c.,"  were 
sold,  it  must  be  assumed,  as  an  admitted  fact,  that  any  immu- 
nity from  taxation  which  the  old  company  had,  passed  to  the 
purchasers  and  their  grantees.  This  averment  must  be  taken 
in  connection  with  the  further  equally  distinct  statement  in  the 
bill,  that  the  sale  took  place  under  proceedings  instituted  in  the 
Chancery  Court  of  Nashville  "  to  forecb  'se  the  State's  statutory 
lien,"  and  as  that  lien  was  confined  to  the  "  property  owned 
by  the  company,  or  incident  to  or  necessary  for  its  business," 
we  will  not,  in  the  absence  of  a  particular  and  positive  allega- 
tion to  the  contrary,  presume  that  more  was  sold  than  the  lien 
covered.  Mere  general  words  of  description  are  not  sufficient 
to  extend  a  sale  beyond  the  subject-matter  of  the  lien  as  de- 
fined by  the  statute  which  lies  at  the  foundation  of  the  entire 
proceeding. 

We  are  told  that  a  contrary  doctrine  is  established  by  the 
case  of  The  Knoxville  and  Ohio  Kailroad  Company  c.  Hicks, 
decided  by  the  Supreme  Court  of  Tennessee  at  the  September- 
Term,  1877,  and  not  yet  reported,  so  far  as  we  are  advised,  in 
any  of  the  volumes  of  the  regular  series  of  the  reports  of  the- 
court.  We  do  not  so  understand  that  case.  There  it  was  "  dis- 
tinctly adjudged,"  by  the  Chancery  Court  of  Nashville,  in  the 
proceedings  to  enforce  the  statutory  lien  under  which  the  sale 
was  made,  "  that  not  only  the  property  of  the  old  company, 
but  all  its  rights,  franchises,  privileges,  and  immunities,  as 
defined  by  the  charter  and  laws  and  the  decree  in  the  cause, 
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passed  to  and  vested  in  the  new  corapany,"  which  was  the 
purchaser.  Nothing  of  the  kind  is  found  in  this  case.  It  is 
nowhere  stated  what  the  decree  of  the  court  was,  but  only 
what  was  sold;  and  inasmuch  as  the  jurisdiction  of  the  court 
was,  by  the  terms  of  the  act  of  1870,  expressly  confined  to  an 
adjudication  of  matters  of  controversy  "  touching  the  rights 
and  interest  of  the  State,  and  also  of  stockholders,  bondhold- 
ers, creditors,  and  others  in  said  roads,"  and  to  detining  "what 
shall  be  the  rights,  duties,  and  liabilities  of  a  purchaser  of  the 
State's  interest  in  said  roads,  *  *  *  and  what  shall  be 
the  reserved  rights  of  said  companies,  stockholders,  and  others 
respectively,  as  against  such  purchasers  after  such  sale,  under 
the  existing  laws  of  the  State,"  it  would  be  against  all  the  set- 
,tled  rules  of  construction  to  hold,  upon  the  face  of  the  statute 
.alone,  that  more  was  sold  than  the  lien  to  be  adjudicated  upon 
implied. 

We  are  all  of  opinion,  therefore,  without  deciding  whether  the 
property  in  the  hands  of  the  Edgefield  and  Kentucky  Company 
was  exempt,  that  the  decree  below  dismissing  the  bills  should 
be  alHrmed  ;  and  it  is  so  ordered. 

Aefirmed. 


The  New  Haven  and  Northampton  Company  v.  William 

Hamersley. 

The  charter  of  a  Coiiiu-ctlciit  railroail  conttiiiis  a  clause  reserving;  to  the 
General  Assembly  the  right  to  amend,  altei-,  or  repeal  it.  The  Con- 
iiecticnt  statute  law  allows  railroads  to  discontinue  a  station  if  the 
approval  of  tlie  rallioad  commissioners  is  obtained.  The  above- 
mentioned  railroad,  acting  mider  these  laws,  discontinued  two  of 
its  stations,  the  commissioners  approving  it  on  certain  conditions, 
wliich  were  complied  with.  Subsequently  the  General  Assembly,  by 
an  act  purporting  to. amend  the  charter,  re-establislies  one  of  the 
stations  :  Held,  Tiiat  the  assent  of  the  commissioners  did  uot  consti- 
tute a  contract  on  the  part  of  the  State  with  the  railroad,  and  the  act 
of  Assembly  last  named  was  valid. 


1880.]  N.  H.  AND  K  Co.  V.  Hamerslby.  117 

Opinion  of  the  court. 


Erkor  to  the  Supreme  Court  of  Errors  of  the  State  of 
Connecticut. 

R.  D.  Hubbard  and  C.  E.  Per/dns,  for  plaintiff  in  error. 

William  Hamersley  and  John  R.  Buck,  for  defendant  in  error. 

Waitb,  C.  J. — The  New  Haven  and  Northampton  Compa- 
ny is  a  Connecticut  corporation,  authorized  to  construct  and 
operate  a  railroad  from  New  Haven,  through  the  town  of 
Southington,  to  the  Massachusetts  State  line.  It  has  full  power 
to  erect  and  maintain  toll-houses  and  other  buildings  for  the 
accommodation  of  its  concerns,  as  it  may  deem  suitable  for 
its  interest,  but  its  charter  miay  "be  altered,  amended,  or  re- 
pealed at  the  pleasure  of  the  General  Assembly.  "  In  1848, 
after  the  road  was  built,  three  stations  were  established  in  the 
town  of  Southington,  named  respectively  Southington,  Plants- 
ville,  and  Hitchcock's,  at  which  trains  stopped  for  freight  and 
passengers. 

In  1866  the  Legislature  of  the  State  passed  a  statute  which 
contained  the  following  provision  in  respect  to  the  abandon- 
ment of  railroad  stations : 

"  Section  50.  No  railroad  company  shall  abandon  any  station 
on  its  road  in  this  State  after  the  same  has  been  established  for 
twelve  months,  except  by  the  approval  of  the  railroad  com- 
missioners, given  after  a  public  hearing  held  at  said  station, 
notice  of  which  shall  be  posted  conspicuously  in  said  station 
for  one  month  prior  to  the  hearing. " 

In  November,  1873,  the  company  became  desirous  of  aban- 
doning one  or  more  of  its  stations  in  Southington,  and  for  that 
purpose  presented  a  petition  to  the  railroad  commissioners, 
representing  that  two  stations  properly  located  would  be  ample 
for  the  public  convenience,  and  asking  that  the  matter  might 
be  inquired  into,  and  that  the  Southington  or  Plantsville  sta- 
tion, or  both,  might  be  discontinued, 'and  two  stations,  and 
only  two,  located  in  the  town  where  the  common  good  of  all 
parties  in  interest  would  be  most  promoted.     The  requisite 
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notice  was  given,  and  the  commissioners  having  heard  the 
application,  on  the  3d  of  February,  1874,  made  the  following 
order : 

"After  a  careful  and  full  examination  of  the  locality  and 
business  surroundings  of-  the  present  located  stations,  and  an 
extended  hearing  of  all  the  appearing  parties  in  interest,  with 
their  evidence  and  arguments  of  counsel,  the  railroad  com- 
missioners do  find  and  approve,  and  do  hereby  order,  that  the 
.  New  Haven  and  Northampton  Company  may  discontinue  and 
abandon  the  present  stations  of  Southington  and  Plantsville, 
as  at  present  located,  under  and  by  complying  with  the  follow- 
ing provisions  and  conditions,  viz.: 

"The  New  Haven  and  Northampton  Company  shall  provide 
and  erect  a  passenger  station  house  near  their  new  freight 
depot,  as  shown  on  the  map  exhibited  and  submitted,  and  after 
and  in  compliance  with  the  plans  and  profiles  also  submitted 
for  said  passenger  slation  building,  and  provide  suitable  and 
convenient  approaches  thereto;  also  suitable,  convenient,  and 
easy  approaches  to  their  new  freight  depot;  all  of  which  shall 
be  done  to  the  acceptance  of  the  railroad  commissioners. 
Said  company  shall  also  continue  the  same  facilities  for  receiv- 
ing and  shipping  freight  by  the  car-load  and  unbroken,  as  at 
present  enjoyed,  to  each  and  all  of  the  parties  who  patronize 
their  railroad  by  receiving  and  shipping  freight  thereby.  " 

Before  this  time  the  company  had  bought  the  ground  and 
erected  buildings  adapted  to  freight  business  at  the  place  in- 
dicated in  the  order.  It  afterwards,  at  an  expense  of  ten 
thousand  dollars,  put  up  a  building  for  passenger  purposes,  as 
required  by  the  commissioners.  This  being  acceptable  to  the 
commissioners,  the  stations  of  Southington  and  Plantsville  were 
abandoned  by  the  company,  and  both  passenger  and  freight 
trains  stopped  at  the  new  place  only. 

At  the  succeeding  Legislature,  in  May,  1875,  an  act  was 
passed  "  establishing  a  depot  at  Plantsville,"  as  follows : 

"  Section  1.  That  if  at  any  time  within  six  months  after  the 
passage  of  this  act,  any  of  the  petitioners,  and  others  who  may 
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act  with  them  for  that  purpose,  shall  erect  at  Plaritsville,  con- 
tiguous to  the  railroad,  a  depot  building,  and  convey  the  same, 
with  the  land  on  which  it  is  situated,  and  the  land  reasonably 
necessary  lor  the  approaches  thereto  by  the  railroad  trains,  to 
the  New  Haven  and  Northampton  Company,  to  be  used  for 
railroad  purposes,  it  shall  thereupon  become  the  duty  of  said 
company,  and  it  is  hereby  ordered,  to  stop  at  such  depot  there- 
after its  regular  passenger  and  freight  trains  passing  over  said 
railroad,  for  the  purpose  of  receiving  and  discharging  passen- 
gers and  freight.  And  all  the  provisions  of  the  Revised  Stat- 
utes applicable  to  railroad  depots  and  stations  shall  be  appli- 
cable to  said  depot  in  the  same  manner  as  though  said  depot 
bad  been  erected  and  established  by  said  company. 

"  Sec.  2.  Said  order  may  be  enforced  by  mandamus  by  the 
attorney  for  the  State  for  the  county  of  Hartford,  or  at  the 
relation  of  any  inhabitant  of  the  town  of  Southingtou,  in  said 
county;  and  the  charter  of  the  New  Haven  and  Northampton 
Company  is  hereby  amended  according  to  the  provisions  of 
this  act." 

The  petitioners  named  complied  with  the  provisions  of  the 
act,  and,  having  tendered  the  company  a  conveyance  of  suit- 
able depot  grounds  and  buildings  at  Plantsville,  demanded 
that  the  regular  passenger  and  freight  trains  running  on  the 
road  be  stopped  there.  This  the  company  refused  to  do,  and 
the  attorney  for  the  State  for  the  county  of  Hartford  now  seeks 
by  mandamus  to  enforce  the  law.  The  court  below  gave 
judgment  against  the  company,  holding,  among  other  things, 
that  the  act  of  1875  did  not  impair  the  obligation  of  any  con- 
tract rights  which  the  company  had  acquired  from  the  State. 
Upon  this  ground  the  case  has  been  brought  here  by  writ  of 
error. 

It  was  conceded  in  the  argument  that  there  is  nothing  in 
the  charter  to  prevent  the  State  from  passing  the  law  com- 
plained of.  Confessedly  the  power  of  amendment  which  was 
reserved  meets  this  part  of  the  case,  but  it  is  claimed  that  by 
the  action  of  the  railroad  commissioners  the  State  has  become 
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bound  by  a  contract  not' to  exercise  its  legislative  power  so  as 
to  require  the  establishment  of  a  depot  at  Plantsville. 

As  it  seems  to  us,  the  Court  of  Errors  of  the  State  took  the 
right  view  of  the  statute  under  which  the  commissioners  acted 
when  thej-  said,  in  State  v.  N.  H.  &  K  Co.,  37  Conn.,  163,  its 
object  was  "  to  prevent  railroad  companies  from  arbitrarily 
changing  their  places  of  business  on  the  road,  to  the  prejudice 
of  those  who,  relying  on  the  permanency  of  such  places,  shape 
their  business  accordingly."  The  powers  of  the  commission- 
ers, as  agents  of  the  State,  in  this  particular  are  confined  to 
such  as  are  necessary  for  the  accomplishment  of  that  object. 
They  may,  after  a  public  hearing,  approve  of — that  is  to  say, 
give  the  assent  of  the  State  to — the  abandonment  of  a  station 
which  has  been  estabhshed  twelve  months  or  more,  and  that 
is  all  they  can  do.  TWey  may,  as  was  held  by  the  Court  of 
Errors  in  State  v.  N.  H.  &  N.  Co.,  42  Conn.,  59,  direct  that 
their  approval  take  effect  only  when  the  company  shall  have 
provided  suitable  accommodations  for  the  public  at  some  other 
place;  but  that  is  onlj'  a  conditional  approval  of  the  abandon- 
ment. When  the  new  accommodations  have  been  provided 
and  the  old  station  abandoned,  nothing  more  has  been  accom- 
plished, so  far  as  the  company  is  concerned,  than  a  lawful 
abandonment  of  an  old  place  of  business.  The  powers  of  the 
State  over  the  charter  remain  just  as  they  were  before.  Until 
the  act  of  1866  the  company  could  abandon  its  stations  at  will, 
and  the  State,  by  charter  amendment,  or  even  by  a  general 
law,  might  require  their  restoration.  After  that  act  the  power 
of  abandonment  by  the  company  was  restricted,  but  the  State 
retained  all  its  old  authority.  The  commissioners  were  given 
no  power  to  contract  for  the  State  or  the  public.  All  they 
could  do  was  to  say  yes  or  no  to  a  simple  request  by  the  com- 
pany-for  leave  to  abandon  an  old  station.  If  they  said  yes, 
the  abandonment  might  be  made ;  if  no,  the  station  must  be 
continued.  In  this  case  the  commissioners  said  "  yes,  when  the 
new  accommodations  are  furnished."  The  new  accommoda- 
tions were  furnished,  and  the  station  was  abandoned  accord- 
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ingly.  Such  was  the  view  taken  of  what  was  done  by  the 
Court  of  Errors  in  the  case  last  cited,  (42  Conn.,  59,)  and  we 
think  it  is  correct.  The  commissioners'  entered  into  no  agree- 
ment with  the  company.  They  simply  said,  complete  your 
proposed  accommodations  at  the  new  station,  and  we  will  as- 
sent for  the  State  to  your  abandonment  of  the  old  one.  It 
follows  that  the  new  law  impaired  no  contract  obligation  of  the 
State,  and  the  judgment  of  the  Court  of  Errors  is  consequently 
affirmed. 

Affirmed. 


The  Annapolis  and  Elk  Eidqe  Railroad  Company  v.  The 
County  Commissioners  of  Anne  Arundel  County. 

1.  The  grant  to  one  company  of  tlie  rights  and  privileges  of  another,  for 

the  purpose  of  maliing  and  nsing  a  I'ailroad,  carries  only  tlie  positive 
rights  and  privileges,  withont  which  the  road  could  not  be  successfully 
worked. 

2.  Immunity  from  taxation  being  a  mere  privilege  not  necessary  to  the 

construction  or  repair  of  a  road,,  is  not  conferred  by  such  a  grant. 

3.  The  fact  that  the  State  is  a  large  stoclvholder  in  the  road  does  not  alter 

the  ordinary  rules  of  oonsti'uction  to.be  applied  to  the  charter. 

Ereoe  to,  the  Court  of  Appeals  of  the  State  of  Maryland. 

M.  Blair,  W.  H.  Tuck,  and  P.  H.  Tuck,  for  plaintiff  in  error. 

Charles  J.  M.  Gwinn,  Attorney- General  of  Maryland,  and 
Henry  Aisquith,  for  defendants  in  error. 

Waits,  C.  •  J. — The  Annapolis  and  Elk  Ridge  Railroad 
Company  was  incorporated  by  an  act  of  Assembly  of  Mary- 
land, passed  March  21,  1837.  Section  5  of  its  charter  is  as 
follows : 

"  Sec.  5.  And  be  it  enacted.  That  the  president  and  directors 
of  the  said  compahy  shall  be,  and  they  are  hereby,  invested 
with  all  the  rights  and  powers  necessary  to  the  construction 
and  repair  of  a  railroad  from  the  city  of  Annapolis,  to  connect 
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with  the  Baltimore  and  Washington  Railroad,  not  exceeding 
sixty  feet  in  width,  with  as  many  sets  of  tracks  as  the  said  pres- 
ident and  directors,  or  a  majority  of  them,  may  think  neces- 
sary ;  and  for  this  purpose  the  said  president  and  directors  may 
have  and  use  all  the  powers  and  privileges,  and  shall  be  sub- 
ject to  tiie  same  obligations,  that  are  provided  in  the  fourteenth, 
fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  twen- 
tieth, twenty-first,  twenty-second,  and  twenty-third  sections  of 
the  aforesaid  act,  entitled  'An  act  to  incorporate  the  Baltimore 
and  Ohio  Railroad  Company.'  " 

The  capital  stock  of  the  company  was  fixed  at  $450,000,  the 
State  taking  $300,000,  on  which  a  payment  of  at  least  six  per 
cent,  per  annum  was  to  be  guaranteed  by  the  company.  JSane 
of  the  sections  of  the  charter  of  the  Baltimore  and  Ohio  Com- 
pany referred  to,  except  the  eighteenth,  have  any  special  beai"- 
ing  on  the  present  case.  They  related  entirely  to  the  powers 
and  privileges  necessary  to  the  construction,  operation,  and 
maintenance  of  the  road.  Section  18,  on  which  the  case  de- 
pends, was  as  follows : 

"  Sec-  18.  And  be  it  enacted.  That  the  said  president  and  di- 
rectors, or  a  majority  of  them,  shall  have  power  to  purchase, 
with  the  funds  of  said  company,  and  place  •  on  any  railroad 
constructed  by  them  under  this  act,  all  machines,  wagons, 
vehicles,  or  carriages  of  any  description  whatsoever,  which 
they  may  deem  necessary  or  proper  for  the  purposes  of  trans- 
portation on  said  road,  and  they  shall  have  power  to  charge 
for  tolls  upon  (and  the  transportation  of  persons)  goods,  prod- 
uce, merchandise,  or  property  of  any  kind  whatsoever,  trans- 
ported by  them  along  said  railway  from  the  city  of  Baltimore 
to  the  Ohio  River,  any  sum  not  exceeding  the  following  rates, 
viz. :  On  all  goods,  produce,  merchandise,  or  property  of  any 
description  whatsoever,  transported  by  them  from  west  to  east, 
not  exceeding  one  cent  a  ton  per  mile  for  toll,  and  three  cents 
a  ton  per  mile  for  transportation  ;  on  all  goods,  produce,  mer- 
chandise, or  propei'ty  of  any  description  whatsoever,  transported 
by  them  from  east  to  west,  not  exceeding  three  cents  a  ton 


1880.]  Eailroad  Co.  v.  Commissioners.  123 


Opinion  of  the  court. 


per  mile  for  tolls,  and  three  cents  a  ton  per  mile  for  trans- 
portation, unci  for  the  transportation  of  passengers  not  exceed- 
ing three  cents  per  mile  for  each  passenger ;  and  it  shall  not 
be  lawful  for  any  other  company,  or  any  person  or  persons 
whatsoever,  to  travel  upon  or  use  any  of  the  roads  of  said 
company',  or  to  transport  persons,  merchandise,  produce,  or 
property  of  any  description  whatsoever,  along  said  roads,-  or 
any  of  them,  without  the  license  or  permission  of  the  president 
and  directors  of  said  company ;  and  that  the  said  road  or  roads, 
with  all  their  works,  improvements,  and  protits,  and  all  the 
machinery  of  transportation  used  on  said  road,  are  hereby 
vested  in  the  said  company  incorporated  by  this  act,  and  their 
successors,  forever ;  and  the  shares  of  the  capital  stock  of  the 
said  company  shall  be  deemed  and  considered  personal  estate, 
and  shall  be  exempt  from  the  imposition  of  any  tax  or  burden 
by  the  States  assenting  to  this  law." 

Under  the  last  clause  of  t?iis  section  it  was  held,  at  an  early 
day,  by  the  Court  of  Appeals  of  Mainland,  that  the  property 
of  the  Baltimore  and  Ohio  Company  was  exempt  from  taxation. 
(Mayor,  &c.,  of  Baltimore  v.  TheB.  &  0.  R.  R.  Co.,  6  Gill., 
288;  State  v.  B.  &  0.  R.  R.  Co.,  48  Md.,  49.)  In  1876  the 
General  Assembly  passed  an  act  to  provide  for  the  assessment 
and  taxation  of  railroad  companies,  and  under  that  act  the 
commissioners  of  Anne  Arundel  county  proceeded  to  assess 
the  property  of  the  Annapolis  and  Elk  Ridge  Company.  The 
object  of  the  proceeding  instituted  in  the  court  below  was  to 
vacate  this  assessment,  on  the  ground  that  the  property  of  the 
company  was,  by  its  charter,  exempt  from  taxation.  The 
Court  of  Appeals  refused  the  relief  asked,  holding  that  no  such 
exemption  existed.  To  reverse  that  judgment  the  case  has 
been  .brought  here  by  writ  of  error. 

We  think  the  judgment  below  was  right.  Grants  of  immu- 
nity from  taxation  are  never  to  be  presumed.  On  the  con- 
trai'y,  all  presumptions  are  the  other  way,  and  unless  an  exemp- 
tion is  clearly  established,  all  property  must  bear  its  just  share 
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of  tbe  burdens  of  taxation.  These  principles  are  elementary, 
and  should  never  be  lost  sight  of  in  cases  of  this  kind. 

The  Annapolis  and  Elk  Ridge  Company  was  "invested  with 
all  the  rights  and  powers  necessary  to  the  construction  and  re- 
pair" of  its  railroad,  and  for  that  purpose  ■was  to  "have  and 
use  all  the  powers  and  privileges"  and  be  subject  to  the  obli- 
gations contained  in  the  enumerated  sections  of  the  Baltimore 
and  Ohio  charter.  Clearly  this  is  not  a  grant  of  all  the  pow- 
ers and  privileges  of  the  Baltimore  and  Ohio  Company  named 
in  those  sections,  but  only  of  such  as  were  necessary  to  carry 
into  effect  the  objects  for  which  the  new  company  was  incor- 
porated. Such  is  the  plain  import  of  tlie  language  employed. 
Consequently,  only  such  of  the  privileges  of  the  old  company 
could  be  enjo3'^ed  by  the  new  as  were  appropriate  to  the  work 
the  new' company  was  authorized  to  do. 

The  power  to  construct  and  repair  a  railroad  undoubtedly 
implies,  in  the  absence  of  any  restrictions,  the  power  to  use  the 
road  when  constructed  as  railroads  are  ordinarily  used.  Such 
use  is,  in  general,  an  incident  to  the  ownership  of  that  kind  of 
property.  The  powers  and  privileges  of  the  Baltimore  and 
Ohio  Company,  therefore,  which  the  new  company  was  per- 
mitted to  "have  and  use,"  were  such  as  were  necessary  to  the 
construction,  repair,  and  use  of  its  railroad.  Exemption  from 
taxation  is  not  one  of  these  privileges.  It  is.  undoubtedly  a 
privilege,  but  not  necessary  either  to  the  construction,  repair, 
or  operation  of  a  railroad.  We  so  held  in  the  case  of  the 
Knoxville  and  Charleston  Railroad  Company,  (Eailroad  Com- 
pany V.  Gaines,  97  U.  S.,  711,)  where  the  language  of  the 
charter  was  much  like  this.  Our  conclusion  then  was,  that  the 
grant  to  one  company  of  the  rights  and  privileges  of  another, 
for  the  purpose  of  making  and  using  a  railroad,  carried  with  it 
only  such  rights  and  privileges  as  were  essential  to  the  opera- 
tions of  the  company;  or,  to  use  the  language  of  Mr.  Justice 
Field,  for  the  court,  in  Morgan  v.  Louisiana,  93  U.  S.,  217,  the 
positive  rights  and  privileges,  without  which  the  road  of  the 
company  could  not  be  successfully  worked. 
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It  seems  to  us  that  case  is  conclusive  of  this.  "We  cannot 
see  that  the  claim  of  the  company  is  at  all  strengthened  by  the 
fact  that  the  State  was  to  be  the  largest  stockholder,  and,  to 
some  extent,  preferred  in  the  division  of  protits.  The  corpo- 
ration was  not  in  that  waj'  made  a  part  of  the  government. 
It  had  certain  duties  to  the  public  to  perform,  but  it  was,  not- 
withstanding the  State's  interest  in  its  stocjk,  just  as  much  a 
private  corporation  as  any  other  railroad  company  is.  There 
are  no  more  presumptions  in  its  favor  than  any  other  railroad 
company  with  the  same  general  powers  and  privileges  can 
claim.  The  public  ownership  of  the  stock  gave  the  company 
no  more  rights  against  the  State  than  a  private  ownership 
would.  The  State  was  not,  in  any  respect,  "her  own  grantee." 
She  granted  a  charter,  and  those  who  claim  under  her  charter, 
whether  it  be  herself  or  some  one  else,  must  be  content  with 
what  she  granted  in  that  way.  Ordinarily  the  same  rules  of 
construction  which  are  applied  to  other  charters  will  be  applied 
to  such  as  this.  ,The  State,  as  a  stockholder,  must  take  what 
she,  as  sovereign,  gave  to  the  other  stockholders,  unless  she, 
in  express  terms,  provided  specially  for  herself.  She  did  in 
this  case  make  provision  for  a  preferred  dividend,  but  did  not 
on  that  account,  or  any  other,  relieve  the  property  of  the  com- 
pany from  the  burdens  of  taxation,  such  as  were  common  to 
all  property-holders  in  the  State.  She  did  give  the  Baltimore 
and  Ohio  Company  such  an  exemption,  but  that  privilege  was 
kept  back  from  this  corporation. 

We  are  all  clearly  of  the  opinion  that  the  power  to  tax  the 
property  of  the  company  was  never  relinquished  by  the  State, 
either  in  express  terras  or  by  any  fair  implication.  The  judg- 
ment of  the  Court  of  Appeals  is  consequently  affirmed. 

Affirmed. 
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The  Pacific  Mail  Steamship  Company  v.  The  United  States, 
AND  The  United  States  v.  The  Pacific  Mail  vSteamship 
Company. 

1.  The  act  of  Congress  of  Jane  1,  1872,  estiiblLsliiiij>' a  seini-inoiithly  mail 

between  San  Francisco,  Japan,  anil  Ciiina,  to  be  let  ont  by  bills,  and 
tlie  contract  with  tlie  Pacific  Mail  Steanisliip  Company  maile  there- 
under, AeM  to  allow  the  said  company,  while  awaiting  the  completion 
of  the  vessels  reqnired  by  tills  act,  to  use  the  vessels  accepted  by  the 
Postmaster-General  nnder  the  previous  contract,  by  wliieh  a  monthlj' 
mall  had  been  established,  and  to  recover  for  the  cai-rying  of  the  mail 
in  tiie  vessels  so  accepted. 

2.  The  company  were  also  entitled' to  i-emnnei'ation  for  the  carrying  of 

tlie  mail  ont  and  back  on  the  round  trip  beginning  a  te,w  days  before 
the  repeal  of  the  act  by  Congress,  and  not  completed  until  some  time 
afterwards. 

Appeals  from  the  Court  of  Claims. 

Roscoe  Conkling,  J.  F.  Famsworth,  William.  E.  Cha-ndler,  aud 
P.  Phillips,  for  the  Pacilic  Mail  Steamship  Company. 

S.  F.  Phillips,  Solicitor- General,  for  the  United  States. 

Miller,  J. — These  are  cross -appeals  from  a  judgment  of  the 
Court  of  Claims.  The  steamship  company  asserted  in  that 
court  a  claim  for  |531,666.66,  and  recovered  a  judgment  for 
$41,666.66.  The  United  States  desire  to  reverse  this  latter  judg- 
ment. The  steamship  company  seeks  to  recover  here  the  full 
sum  claimed  below. 

The  suit  grows  out  of  a  contract  for  carrying  the  mail  from 
San  Francisco  to  certain  Asiatic  ports.  The  facts,  as  found  by 
the  Court  of  Claims,  and  so  far  as  is  necessary  to  our  decision, 
will  be  stated  as  we  proceed.  ^ 

The  steamship  company  entered,  on  the  16th  of  October, 
1866,  into  a  contract  with  the  United  States  to  carry  a  monthly 
mail  from  San  Francisco  to  China  and  Japan,  via  the  Sand- 
wich Islands,  for  the  sum  of  $500,000  per  annum  for  a  period 
of  ten  years. 
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These  mails  were  to  be  carried  in  tirst-class  Araericau  sea- 
going side-wlieel  vessels  of  from  3,500  to  4,000  tons  burden, 
to  be  inspected  and  accepted  by  the  Postmaster-General.  The 
company  in  due  time  entered  upon  the  discharge  of  this  duty, 
and  the  steamships  Colorado,  Great  Republic,  China,  Japan, 
America,  and  Alaska  were  duly  inspected  and  were  accepted  by 
the  government  for  that  service,  and  had  been  in  actual  use  in 
performing  the  contract  for  several  years,  when  Congress,  in 
the  appropriation  bill  of  June  1,  1872,  for  the  service  of  the 
Post-Office  Department  for  the  next  year,  enacted  as  follows: 

"Section  3.  For  steamship  service  between  San  Francisco, 
Japan,  and  China,  $500,000 ;  and  the  Postmaster-General  is 
hereby  authorized  to  contract  with  the  lowest  bidder,  within 
three  months  after  the  passage  of  this  act,  after  s\xty  days' 
public  notice,  for  a  term  of  ten  years,  from  and  after  the  Ist 
of  October,  1873,  for  the  conveyance  of  an  additional  monthly 
mail,  on  the  said  route,  at  a  compensation  not  to  exceed  the 
rate  per  voyage  now  paid,  under  the  existing  contracts,  and 
upon  the  same  conditions  and  limitations  as  prescribed  by 
existing  acts  of  Congress  in  reference  thereto,  and  the  respect- 
ive contracts  made  in  pursuance  thereof;  and  the  contractors, 
under  the  provisions  of  this  section,  shall  be  required  to  carry 
the  United  Statesmails  during  the  existence  of  their  contracts, 
without  additional  charge,  on  all  the  steamers  they  may  run 
upon  said  line,  or  any  part  of  it,  or  any  branch  or  extension 
thereof:  Provided,  That  all  steamships  hereafter  accepted  for 
said  service  shall  be  of  not  less  than  four  thousand  tons  reg- 
ister each,  and  shall  be  built  of  iron,  and,  with  their  engines 
and  machinery,  shall  be  wholly  of  American  construction ; 
and  shall  be  so  constructed  as  to  be  readily  adapted  to  the 
armed  naval  service  of  the  United  States  in  case  of  war ;  and, 
before  acceptance,  the  officers  by  whom  they  are  inspected 
shall  report  to  the  Secretary  of  the  Navy  and  the  Postmaster- 
General  whether  this  condition  has  been  complied  %yith.  *  *  * 
And  the 'Government  of  the  United  States  shall  have  the  right, 
in  the  case  of  war,  to  take  for  the  use  of  the  United  States 
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any  of  the  steamers  of  said  line,  and,  in  such  case,  pay  a  reason- 
able compensation  therefor  :  Provided,  The  price  paid  shall  in 
no  case  exceed  the  original  cost  of  the  vessel  so  taken;  and  the 
provision  shall  extend  to  and  be  applicable  to  the  steamers  of 
the  Brazilian  line  hereinafter  provided  foi\" 

"  Section  6.  That  if  the  contract  for  the  increase  of  the  mail 
service  between  San  Francisco  and  China  and  Japan  to  a  serai- 
monthly  service  shall  be  made  with  the  Pacific  Mail  Steam- 
ship Company,  or  shall  be  performed  in  said  company's  ships, 
or  the  ships  of  its  successors  in  interest,  the  raonej's  paj'able 
under  such  contracts  shall  be  paid  while  the  said  company,  or 
its  successors  in  interest,  shall  maintain  and  run  the  line  of 
steamships  for  the  transportation  of  freight  and  passengers,  at 
present  run  between  New  York  and  San  Francisco  via  the 
Isthmus  of  Panama,  by  the  said  Pacific  Mail  Steamship  Com- 
pany, and  no  longer :  Provided,  That  said  requirements  shall,  in' 
all  respects,  apply  to  any  party  contracting  for  the  mail  service 
between  San  Francisco  and  China  and  Japan,  as  well  as  to 
the  Pacific  Mail  Steamship  Company." 

After  advertising  for  bids  for  this  service  and  receiving  a 
bid  from  the  Pacific  Mail  Company,  a  contract  was  signed  by 
the  Postmaster-General  and  the  company,  which  is  too  long, 
to  be  copied  here  in  full.  On  the  part  of  the  company',  after 
reciting  the  times  of  departure  and  places  of  delivery  of  the 
mails  which  they  bound  themselves  to  carry  for  the  period  of 
ten  years,  commencing  on  the  1st  day  of  October,  1873,  there 
occurs  this  sentence,  on  the  construction  of  which  the  present 
controversy  hinges:  "And  the  said  contractors  do  further  cov- 
enant and  agree  with  the  United  States,  and  do  bind  them- 
selves, that  the  steamships  hereafter  ottered  for  the  service  shall 
be  of  not  less  than  four  thousand  tons  register  each,  and  shall 
be  built  of  iron,  and,  with  their  engines  and  machinery,  shall 
be  wholly  of  American  construction,  of  the  best  materials  and 
after  approved  models,  and  shall  be  so  constructed  as  to  be 
readily  adapted  to  the  armednaval  service  of  the  United  States 
in  case  of  war ;  and,  before  acceptance,  the  officers  by  whom 
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they  are  inspected  shall  report  to  tlie  Secretary  of  the  Navy  and 
the  Postmaster-General  whether  this  condition  ha.s  been  com- 
plied with;  and  further,  that  the  said  steamships,  after  accept- 
ance by  the  Postmaster-General,  and  during  the  period  tV.ey 
may  be  employed  in  conveying  the  mails,  shall  be  kept  up  by 
alterations,  repairs,  and  additions,  as  the  exigency  ma^'  require, 
fully  equal  to  the  best  state  of  steamship  improvement  attained ; 
and  if  not  so  kept  up  and  maintained,  they  may  be  rejected  by 
the  Postmaster-General  of  the  United  States  as  not  meeting  the 
requirements  of  the  act  of  Congress  authorizing  the  additional 
monthly  service,  and  other  satisfactory  steamships  required  in 
their  place."  And  the  question  is  whether  the  company  was 
bound  by  this  contract  to  carry  this  additional  semi-monthly 
mail  in  vessels  of  the  class  here  described,  and  no  others ;  or 
whether,  while  exercising  due  diligence  to  have  so  many  of 
that  kind  of  vessels  as  was  necessary,  in  addition  to  those  which 
had  been  accepted  under  the  first  contract,  they  were  at  liberty 
to  use  these  last  in  performing  the  corjtract.  Counsel  for  Xhe 
government  maintain  that,  inasmuch  as  but  one  trip  was  made 
under  this  contract  by  a  vessel  of  the  class  here  described,  the 
service  which  was  rendered  by  other  vessels  which  had  been 
accepted  hj  the  Postmaster-General,  before  this  contract  was 
made,  was  not  a  service  in  compliance  with  the  contract  for 
which  they  are  entitled  to  receive  the  $41,666.66  per  trip;  while 
the  contention  of  the  company  is,  that  it  was  at  liberty  to  use 
ships  already  accepted  for  this  service,  being  the  same  service 
which  they  were  then  performing  under  the  former  contract,, 
except  that  it  had  now  become  a  semi-monthly  instead  of  a 
monthly  mail,  and  that  by  the  use  of  the  word  hereafter,  in  the 
new  contract,  reference  was  had  to  such  new  vessels  as  it  might 
become  necessary  to  introduce  into  that  service. 

It  will  be  observed  that  the  same  word — hereafter — occurs  ini 
the  act  of  1872,  under  which  the  contract  was  made,  and  in  the 
same  connection.  It  is  a  word  which  has  no  sense,  either  in 
the  statute  or  in  the  contract,  unless  there  is  an  implied  refer- 
ence to  vessels  already  accepted.  If  we  suppose  that  wliile 
9v2 
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Congress  required  the  contract  to  be  let,  after  public  notice, 
to  the  lowest  bidder,  but  at  no  higher  rate  than  $500,000  per 
annum,  it  also  had  in  mind  the  great  probability  that  the  com.- 
pany  wliieh  was  performing  the  contract  for  a  monthly  mail 
at  that  price  would  obtain  the  contract  for  the  additional  serv- 
ice, we  can  readily  understand  the  use  of  the  word  "hereafter" 
both  in  the  statute  and  in  the  contract,  It  being  understood 
that  six  vessels  of  that  company  had  already  been  inspected 
and  accepted -by  the  Postmaster-General  for  that  service,  and 
were  then  engaged  in  it,  the  only  reaconable  use  of  the  agree- 
ment that  "  steamships  hereafter  ottered  "  should  be  of  the  new- 
class,  is  that  those  already  accepted  might  be  used  under  this 
contract  for  the  same  service,  but  that  such  other  vessels  as  the 
•service  should  require  must  be  of  the  higher  class  described  'in 
,the  statute. 

There  are  many  reasons  to  believe  that  while  Congress  ob- 
served its  uniform  policy  of  letting  such  contracts  to  the  lowest 
ibidder,  thus  inviting  competition,  it  felt  reasonably  sure  that 
in  the  present  case  the  Pacilic  Mail  Company  would  get  it,  if 
llet  at  all ;  for  the  maxinmm  of  $500,000  per  annum  left  an 
alternative  that  no  contract  might  be  made. 

One  of  these  considerations  is,  that  the  companj'  had  for 
some  time  been  making  semi-monthly  trips  on  the  same  route 
in  pursuit  of  their  general  business  as  carriers,  and  had  carried 
the  mail  everp  trip,  receiving  for  the  trip  for  which  they  had 
no  contract  what  is  called  the  sea-postage — a  phrase  nut  ex- 
plained in  the  record,  but  understood  to  mean  the  postage 
received  by  the  United  States  for  the  mail  matter  actually  car- 
ried. If  the  company  was  doing  this  already  for  such  a  small 
sum,  generall}'  less  than  |1,000  per  round  trip,  it  was  to  be  sup- 
posed they  could  underbid  any  one  else.  Besides,  it  was  well 
known  that  no  one  else  was  prepared  to  perform  the  serv;ice, 
or  could  afford  to  put  in  a  competing  line  for  such  service. 
That  Congress  contemplated  the  taking  of  the  contract  by  this 
company  as  extremely  probable,  is  shown  by  the  provisions  of 
the  sixth  section  of  the  act,  that  if  the  contract  was  made  with 
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that  company,  or  performed  in  its  ships,  the  money  should  only 
be  paid  so  long  as  that  company  should  continue  its  line  from 
New  York  to  San  Francisco  bj'  way  of  Panama.  We  have 
here  not  only  the  probability  that  the  company  would  get  this 
contract,  which  already  was  running  a  line  of  steamers  from 
New  York  to  San  Francisco  and  was  doing  the  work  from  San 
Francisco  to  Asia,  which  was  now  to  be  doubled,  but  we  have 
the  one  made  to  depend  on  the  performance  of  the  other,  and 
the  distinct  intimation  that  the  new  service  might  be  performed 
in  the  ships  of  that  company.  Now,  though  this  does  not  nec- 
essarily mean  ships  then  in  existence,  when  taken  in  connection 
with  the  use  of  the  word  "hereafter,"  as  we  have  suggested, 
it  adds  to  the  force  of  the  implication  that  ships  of  that  com- 
pany which  had  already  been  accepted  might  still  be  used  for 
a  service  not  new,  but  increased  in  the  frequency'  of  voyages, 
if  the  contract  was  awarded  to  the  company  then  performing 
the  service. 

The  construction  of  this  contract  was  referred  by  the  Post- 
master-General to  the  Attorney-General  in  the  summer  of 
1874,  the  question  being  whether  the  contract  bad  been  for- 
feited, or  was  liable  to  be  declared  so,  by  reason  of  the  fact  that 
while  the  new  service  was  to  commence  October  1,  1878,  no 
vessel  of  the  higher  class  described  in  the  contract  had  been 
offered. 

The  Solicitor-General,  in  a  very  careful  opinion,  held  that 
while  the  literal  terms  of  the  contract  might  be  held  to  mean 
that  the  additional  service  should  be  wholly  performed  in  the 
higher  class  of  vessels,  that  the  act  of  Congress  under  which 
the  contract  was  made  clearly  did  not  require  this. 

He  says  :  "  It  seems  to  me  plain  that  the  act  of  1872  did  not 
require  such  additional  mail  service  in  steamships  of  the  new 
class,  unless  such  became  necessary. "  And  while  he  is  of 
opinion  that  the  literal  language  of  the  contract  does  require 
this,  it  is  an  immaterial  part  of  the  agreement,  and  the  failure 
to  provide  the  new  vessels  when  the  work  was  as  well  done  iu 
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those  already  accepted,  did  not  authorize  a  forfeiture  of  the 
contract. 

The  Attorney-General  also  gave  an  opinion,  in  which,  while 
he  declines  to  adopt  all  of  the  Solicitor-General's  views,  he 
says :  "  I  am  of  opinion  that-  it  was  not  an  essential  part  of  the 
contract  that  the  new  iron  steamships  should  be  furnished  by 
the  1st  of  October,  1873,  if  at  that  time  it  satisfactorily  ap- 
peared that  they  would  be  iurnished  within  a  reasonable  time 
thereafter."  (14  Opinions  of  Attorneys-General,  674.)  It 
does  not  appear  to  us  that  there  is  such  a  discrepancy  between 
the  language  of  the  statute  and  the  language  of  the  contract 
as  is  suggested  by  the  Solicitor-General,,  and  if  there  were, 
the  following  words  found  in  the  contract  would  make  the 
statute  govern  the  case :  "  This  contract  shall  in  all  its  parts  be 
subject  to,  and  in  all  respects  governed  by,  the  requirements 
and  provisions  of  the  third  and  sixth  sections  of  the  act  of 
Congress  approved  June  1,  1872."  These  are  the  sections  we 
have  copied,  and  which  the  Solicitor-General  construes  as  we 
do — not  to  require  the  steamships  of  the  new  class  until  other 
vessels  became  necessary  besides  those  already  accepted. 

That  such  was  the  understanding  of  the  parties  to  this  con- 
tract, receives  strong  confirmation  from  language  found  in  the 
bid  or  offer  of  the  company,  which  was  accepted  without  quali- 
fication by  the  Postmaster-General.     It  is  this: 

"We  are  now  building  two  iron  propellers  of  about  4,500 
tons  register,  capable  of  steaming  12  knots,  and  propose,  as 
soon  as  practicable,  with  the  limited  facilities  now  available  in 
America,  to  build  two  more  steamers  of  like  construction,  but 
larger  and  of  higher  speed,  all  of  which  we  shall  offer  for  the 
service  in  question.  Until  they  can  be  put  into  commission, 
and  afterwards  whenever  circumstances  may  require  us  to  re- 
lieve them  temporarily,  we  propose  to  perform  the  service  with 
one  of  the  steamships  heretofore  accepted  for  the  China  mail, 
service,  viz.,  America,  Japan,  China,  Great  Eepublic,  Alaska, 
and  Colorado,  or  in  case  of  need  with  the  Constitution,  here- 
tofore accepted  as  a  spare  steamer  for  said  service." 
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It  does  not  appear  that  this  was  objected  to  ;  and  the  find- 
ing of  the  Court  of  Claims  ia,  that  the  proposal  was  accepted 
as  made ;  and  if  there  be  any  difficulty  in  construing  the  lan- 
guage of  the  contract,  it  is  fair  to  presume  that  it  was  not 
intended  to  conflict  directly  with  such  an  important  part  of 
the  proposal  after  it  had  been  accepted  without  objection. 

Two  acts  of  the  claimant  are  much  relied  on  to  sustain  the 
construction  of  the  contract  now  asserted  by  the  goverimient's 
counsel ;  and  it  must  be  confessed  that  they  tend  to  show  that, 
about  the  time  the  performance  of  the  contract  should  have 
commenced,  some  of  the  officers  of  the  steamship  company 
entertained  the  view  that  all  the  additional  service  was  to  be 
performed  in  the  new  class  of  vessels. 

The  first  of  these  is  a  letter  written  in  behalf  of  the  steam- 
ship company  by  S.  K.  Holman,  vice-president,  in  answer  to 
one  from  the  Post-Office  Department.  This  latter  letter  is 
dated  October  24,  1873,  and  is  addressed  to  George  H.  Brad- 
bury, president  of  the  company,  and  requests  him  to  put  in 
writing,  for  the  use  of  the  department,  the  explanation  which 
he  had,  in  a  recent  personal  interview  with  the  Postmaster- 
General,  given  for  failing  to  commence  the  additional  service 
on  the  1st  of  October,  as  required  by  law  and  contract.  To 
this  Mr.  Holman  says : 

"  Sir  :  In  the  matter  of  the  contract  between  the  Postmaster- 
General  and  the  Pacific  Mail  Steamship  Company  for  an  ad- 
ditional semi-monthly  mail  service  between  San  Francisco, 
Japan,  and  China,  said  service  to  be  performed  with  American- 
built  iron  steamships  of  not  less  than  4,000  tons  register,  and 
to  have  been  commenced  on  October  1,  1873,  we  beg  to  sub- 
mit the  following,  which  will  explain  the  reason  of  our  failure 
to  have  placed  the  ships  on  the  line  as  per  contract." 

He  then  proceeds  at  length  to  explain  the  difl[iculties  they 
had  encountered  in  the  construction  of  the  two  ships  City  of 
Pekin  and  City  of  Tokio,  which  had  prevented  them  from 
placing  any  vessel  of  that  class  in  the  line  in  time.  It  must 
be  conceded  that  this  language,  and  "the  whole  tenor  of  the 
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letter,  is  an  implied  admission  that  it  was  their  duty,  under 
the  contract,  to  furnish  the  new  class  of  vessels  at  once. 

This  is  further-  confirmed  by  the  fact  that,  while  the  mails 
were  carried  twice  a  month  from  October  1  to  December  31 
on  vessels  already  accepted  under  the  old  contract,  the  sea- 
postage  for  this  service  was  paid  to  the  company  on  the  11th 
day  of  February,  1874,  amounting  to  $1,510.81,  and  that- this 
was  done  at  the  request  of  the  claimant. 

But  immediately  thereafter  the  company  refused, to  receive 
any  more  of  the  sea-postage,  though  warrants  for  it  to  the 
amount  of  15,105.41  were  tendered  them ;  and  they  continued 
to  perform  the  additional  service,  and  to  demand  the  contract 
price  for  it,  until  Congress,  by  the  act  of  March  3,  1875,  exer- 
cised the  power  which  it  had  reserved  in  the  act  of  June  1, 
■  1872,  and  repealed  that  act  and  annulled  the  contract. 

But  the  question  to  be  decided  is  not  what  one  or  more  of 
the  officers  of  the  steamship  company  may  have  thought  it  to 
mean  several  months  after  it  had  been  made,  but  what  did 
Congress  mean  when  it  enacted  this  particular  proviso,  and 
was  the  intention  of  the  parties  who  made  the  contract  the 
same.  We  have  already  said  that  the  just  construction  of  the 
contract  is  the  same  as  the  statute,  and  that  the  latter  did  not 
require  the.  additional  service  to  be  performed  exclusively  in 
the  new  class  of  vessels.  We  have  shown  that,  when  bidding 
for  the  contract,  the  company  guarded  this  point  bj*  expressly 
stating  they  should  use  the  old  vessels. 

Is  all  this  to  be  overcome  by  the  use  of  language  by  a  single 
officer  of  the  corapajiy,  and  that  not  the  highest,  and  whose 
authority  in  the  company  is  not  shown  ?  There  is  no  evidence 
that  the  president  of  the  company,  or  its  board  of  directors, 
held  these  views. 

So  the  receipt  of  the  sea-postage  for  three  months  may  have 
been  by  the  mistaken  action  of  some  inferior  officer  of  the 
company.  Long  before  the  new  contract  was  to  begin,  the 
company  had  been  performing  this  additional  service  and 
receiving  the  sea-postage  as  compensation  for  it;  and  it  may 
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have  been  that  some  ofHcer,  unaware  of  the  new  contract,  had 
continued  to  ask  for  and  receive  these  postages  after  the  new 
contract  went  into  effect.  We  do  not  think  these  acts  are 
sufficient  to  overcome  the  construction  of  the  contract  arising 
from  the  statute  and  the  language  of  the  instrument,  and  they 
certainly  do  not  estop  the  company  from  asserting  the  rights 
which  the  true  construction  of  it  gives  them. 

The  Court  of  Claims  finds  that  the  additional  mail  service 
was  performed  by  twelve  round'  trips,  beginning  October  17, 
1873,  and  terminating  .January  16,  1875,  and  that  of '  these 
voyages  six  were  made  by  ships  which  had  been  accepted 
under  the  first  contract,  and  six  by  vessels  which  had  never 
been  accepted  by  the  Postmaster-General.  We  are  of  opinion 
that  claimant  can  only  recover  on  this  contract  for  the  service 
rendered  by  vessels  which  had  been  accepted,  and  that  it  can- 
not recover  on  the  contract  for  mails  carried  in  vessels  which 
had  not  been  accepted  under  the  contract.  As  to  these,  the 
sea-postages  offered  by  the  Posthiaster-Greneral  must  be,  as  it 
was  before  the  making  of  the  contract,  the  only  compensation. 
There  may  be  deductions  for  non-performance  of  duty,  or 
other  matters  provided  in  the  contract,  in  regard  to  which  no 
finding  is  made  by  the  Court  of  Claims,  but  which  will  be 
open  to  inquiry  on  the  return  of  the  case  to  that  court. 

As  regards  the  sum  allowed  claimant  for  the  voyage  of  the 
City  of  Pekin,  we  think  the  Court  of  Claims  was  clearly  right, 
That  vessel  had  been  examined  and  accepted  by  the  Post- 
master-General as  one  of  the  new  and  higher  cla.ss  of  vessels, 
and  the  mails  had  been  delivered  to  her  at  San  Francisco 
on  the  20th  of  February,  1875,  and  she  had  started  on  the 
round  trip  ten  or  twelve  days  before  Congress  passed  the  stat- 
ute annulling  the  contract,  and  she  carried  the  mails  under 
that  contract  on  the  voyage  out  and  the  return  voyage.  We. 
are  of  opinion  that  the  repeal  of  the  statute  and  the  annul- 
ment of  the  contract  were  not  designed  to  operate  on  that 
voyage,  and  that  in  that  respect  the  judgment  of  the  Court  of 
Claims  was  right. 
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Its  judgment  in  regavd  to  the  other  trips  is  reversed,  and 
the  case  is  remanded  to  it  with  instructions  to  render  a  judg- 
ment in  conformity  to  this  opinion. 

Kbversed. 


"William  Ashburner  v.  The  'People  op  the  State  of  Cali- 
fornia. 

Th(!  United  States  oji-anted  to  tlie  State  of  California  certain  property  for 
public  uses,  providing  that  its  raaiiao;enieiit  should  be  in  the  hands  of 
the  ffovenioi'  of  ftie  State  and  eiglit  other  commissioners,  to  be  ap- 
pointed by  him  :  Held,  That  a  law  of  the  State  limiting  the  term  of 
office  of  a  commissioner  under  one  appointment  to  a  reasonable  time, 
is  not  repugnant  to  the  act  of  Congress  granting  the  property,  and 
may  be  followed  by  the  governor  in  making  his  appointments.. 

Error  to  the  Supreme  Court  of  the  State  of  California. 

This  was  an  action  to  determine  the  right  of  the  plaintiff  in 
error  to  a  place  on  the  board  of  commissioners  above-men- 
tioned, he  having  been  removed  by  the  governor  at  the  expi- 
ration of  four  years  prescribed  by  a"  State  statute,  and  another 
appointed  in  his  stead. 

Alfred  Barstow,  for  plaintiff  in  error. 

/.  H.  McKane,  for  defendants  in  error. 

Vaite,  C.  J. — In  1864  the  United  States  granted  to  the 
State  of  California  the  Toseraite  Valley  and  the  Mariposa 
Big  Tree  Grove,  "with  the  stipulation,  nevertheless,  that  the 
State  shall  accept  this  grant  upon  the  express  condition  that 
the  premises  shall  be  held  tbr  public  use,  resort,  and.  recrea- 
tion, and  shall  be  inalienable  for  all  time;  *  *  *  the  premises 
to  he  managed  by  the  governor  of  the  State  and  eight  other 
commissioners,  tobe  appointed  by  the  executive  of  California, 
who  shall  receive  no  compensation  for  their  services."     (13 
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Stat.,  325,  ch.  184.)  In  1866  the  State  of  California,  by  an  act 
of  the  Legislature,  accepted  this  grant  "  upon  the  conditions, 
reservations,  and  stipulations  contained  in  the  act  of  Congress." 
There  cannot  be  a  doubt  that,  in  this  way,  these  interesting 
localities  were,  by  the  joint  act  of  the  United  States  and  Cali- 
fornia, devoted  to  a  special  public  use.  The  title  was  trans- 
ferred to  California  for  the  benefit  of  the  public  as  a  place  of 
resort  and  recreation.  Without  the  consent  of  Congress  the 
property  can  never  be  put  to  any 'other  use,  and  the  State  can- 
not part  with  the  ownership.  It  may  be  called  a  trust,  but 
only  in  the  sense  that  all  public  property  held  bj'  public  cor- 
porations for  public  uses  is  a  trust.  It  must  be  kept  for  the  use 
to  which  it  was  by  the  terms  of  the  grant  appropriated.  If  it 
shall  ever  be  in  any  respect  diverted  from  this  use,  the  United 
States  may  be  called  on  to  determine  whether  proceedings 
shall  be  instituted  in  some  appropriate  form  to  enforce  the  per- 
formance of  the  conditions  contained  in  the  act  of  Congress,  or 
to  vacate  the  grant.  So  long  as  the  State  keeps  the  propei'ty 
it  must  abide  by  the  stipulation,  on  the  faith  of  which  the  trans- 
fer of  title  was  made. 

The  management  of  the  property  was  intrusted  by  the  United 
States  to  the  governor  of  the  State  and  eight  other  commis- 
sioners, to  be  appointed  by  the  executive.  This  is  one  of  the 
conditions  contained  in  the  act  of  Congress  to  which  the  State 
gave  its  assent  when  it  accepted  the  grant.  The  State  cannot 
commit  the  management  to  any  other  board  than  this,  neither 
can  it  control  the  discretion  of  the  executive  in  making  the 
appointments ;  but  we  see  no  reason  why  the  State  may  not  set 
a  reasonable  limitation  on  the  time  a  commissioner  shall  hold 
his  place  when  appointed.  This  would  be  really  nothing  more 
than  directing  that  the  executive  revise  his  appointments  at 
stated  periods.  He  will  be  left  free  to  select  whom  he  pleases, 
and  by  reappointments  to  continue  old  incumbents  in  their 
places  if  so  inclined.  His  discretion  in  this  respect  would  be 
in  no  manner  interfered  with.  This,  in  our  opinion,  is  all  that 
was  done  by  the  act  of  April  15, 1880.    The  term  of  the  office 
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of  a  conimissioiier  was  fixed  at  four  years,  but  the  power  of 
appointment  was  left  exclusively  with  the  governor,  in  whom, 
under  the. Constitution,  is  vested  the  supreme  executive  power 
of  the  State.  The  length  of  the  term  is  that  prescribed  by  the 
Constitution  for  State  offices,  and  is  certainly  not  unreasonable. 
That  Congress  expected  the  State  would,  by  appropriate 
legislation,  aid  the  commissioners  in  the  performance  of  their 
duties,  and  prescribe  reasonable  rules  and  regulations,  not  in- 
consistent with  the  general  purposes  of  the  grant,  for  their 
government  in  the  administration  of  the  trust,  is  abundantly 
shown  by  the  fact  that  the  acceptance  of  the  grant  was  con- 
sidered sufficient,  notwithstanding  the  act  of  the  Legislature  by 
which  it  was  done  contained  various  provisions  of  such  a  char- 
acter. Among  other  things  it  was'  enacted  that  the  commis- 
sioners should  be  known  in  law  as  "the  commissioners  to 
manage  the  Yosemite  Yalley  and  the  Mariposa  Big  Tree 
Grove,"  and  by  that  name  they  and  their  successors  might  sue 
and  be  sued ;  that  they  should  have  power  to  make  and  adopt 
all  rules,  regulations,  and  by-laws  for  their  own  government, 
and  the  government,  improvement,  and  preservation  of  the 
property,  not  inconsistent  with  the  Constitution  of  the  United 
States  or  of  California,  or  of  the  act  making  the  grant,  or  any 
law  of  Congress  or  the  Legislature;  that  they  should  hold  their 
first  meeting  at  such  time  and  place  as  should  be  designated 
by  the  governor ;  that  a  majority  should  constitute  a  quorum 
for  the  transaction  of  business;  that  they  shoald  appoint  a 
president  and  secretary  as  \yell  as  a  guardian  of  the  property, 
and  that  they  should  report  through  the  governor  to  the  Legis- 
lature at  every  regular  session.  All  this  was  consistent  with 
the  conditions  and  reservations  of  the  grant,  and  evidently  in 
aid  of  what  Congress  intended  should  be  done.  So,  too,  in 
our  opinion,  is  the  act  of  1880.  If,  as  is  contended  here,  and 
was  held  by  the  dissenting  judge  below,  when  the  commission- 
ers were  once  appointed  the  power  of  the  governor  over  ap- 
pointments was  ejihausted  until  a  vacancy  occurred  by  death 
or  resignation,  and  neither  he  nor  the  Legislature  could  remove 
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a  commissioner  for  cause  or  otherwise,  it  is  easy  to  see  that 
unless  some  provision  was  made  to  gnard  against  the  accidents 
of  disabilities  incident  to  a  life  tenure  of  office,  great  embar- 
rassments might  arise  in  .the  management  of  this  important 
public  property.  It  is  entirely  unnecessary  to  decide  whether 
these  commissioners  are  State  officei's  or  State  commissioners 
within  the  meaning  of  those  terms  as  used  in  the  constitutions 
of  the  State  adopted  in  1848  and  1879,  and,  therefore,  within 
the  constitutional  provision  limiting  the  terms  of  such  offices ; 
but  we  are  of  opinion,  and  decide,  that  a  law  of  the  State  which 
limits  the  term  of  office  of  a  commissioner  under  one  appoint- 
ment to  a  reasonable  time,  is  not  repugnant  to  the  act  of  Con- 
gress, and  may  be  followed  by  the  governor  in  making  his 
appointments.  The  plaintiff  in  error  had  been  in  office  longer 
than  the  limited  period  when  the  governor,  in  the  exercise  of 
his  discretion,  appointed  another  person  in  his  place.  Upon 
this  appointment  he  should  have  surrendered  his  office.  It 
follows  that  the  judgment  of  the  court  below  vyas  right,  and  it 
is  consequently  affirmed. 

Affirmed. 


William  Wickb  v.  Henry  P.  Ortrum. 

A  patent  for  driving-  nails  vertically,  and  more  than  one  at  the  same 
.  rime,  using  contriviinecs  formerly  known,  bnt  the  combination  of 
which  was  new,  is  not  infringed  by  a  machine  for  driving  nails  hori- 
zontally, which  employs  part  of  the  contrivances  used  in  tlie  other 
machine,  bnt  omits  othei'  parts  without  which  the  former  machine 
could  not  be  sncccssfnlly  worked. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Arthur  V.  Briesen,  for  appellant. 

William  T.  Birdsall  and  N.  A.  Callans,  for  appellee. 
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Waite,  C.  J. — The  patent  sued  on  in  this  case  is  for  a  ma- 
chine for  nailing  boxes,  invented  by  George  Wicke.  Before 
this  invention  nails  were  driven  singly,  and  by  hand.  By  the 
machine  raore  than  one  could  be  driven  at  the  same  time. 

In  the  description  of  the  invention  which  accompanied  the 
application  for  the  patent,  the  inventor  said,  in  effect,  that  it 
consisted  in  the  employment  of  grooved  spring  jaws  for  the 
purpose  of  holding  the  nails  and  guiding  them  to  their  places, 
combined  with  a  corresponding  number  of  rising  and  falling 
plungers  for  driving  each  nail  singly  and  at  the  same  time. 
The  plungers  were  made  with  globe  or  disk-shaped  collars,  so 
adjusted  or  arranged  that  they  would  spread  the  spring  jaws 
at  the  proper  moment  to  allow  the  heads  of  the  nails  to  pass. 
To  depress  the  plungers,  he  arranged  a  cam,  so  formed  and 
fitted  as  to  have  spent  its  force  when  the  nail  was  driven  to 
its  place.  "Finally,"  he  said  his  invention  consisted  "in  the 
general  arrangement  and  combination  of  all  its  parts,  so  that 
t?ie  plungers. and  jaws,  as  well  as  the  table  which  supports  the 
boards,  can  be  adjusted  according  to  the  different  sizes  of  the 
boxes  to  be  nailed."  He  then  described  the  construction  of 
the  different  parts  of  the  machine  and  the  manner  of  its 
operation,  from  which,  and  the  drawings  and  models,  it  ap- 
pears that  the  machine  was  an  upright  one,  by  means  of  which 
the  nails  were  to  be  driven  vertically. 

With  such  a  machine  the  nails  must  necessarily  be  held 
in  place  by  some  mechanical  device  until  they  were  guided  to 
and  fastened  in  the  board.  A  nail  implies  a  head  larger  than 
its  point,  and,  if  it  is  to  be  driven  vertically,  some  provision 
must  be  made  for  directing  the  point  carefully  to-  its  proper 
place,  and  then  letting  the  head  pass  without  obstruction  as  it 
is  driven.  Such  clearly  was  the  oiiice  of  the  "  grooved  spring 
jaws"  and  the  "globe  or  disk-shaped  collars"  of  the  plungers 
in  this  machine. 

Having  described  his  invention,  the  inventor  stated  what  he 
claimed  as  new,  and  desired  to  secure  by  his  letters-patent,  as 
follows : 
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"  1st.  The  employment  of  the  grooved  spring  jaws  H  sub- 
stantially as  described,  for  the  purpose  of  receiving  the  nails 
and  to  guide  them  to  their  proper  places. 

"  2d.  The  combination  with  the  spring  jaws  H  of  the  rising 
and  falling  plungers  E,  constructed  and  operating  substantially 
as  and  for  the  purpose  described. 

"  3d.  Arranging  the  plunger  E  with  a  disk-shaped  collar  i, 
or  its  equivalent,  to  operate  in  combination  with  the  spring 
jaws  H,  substantially  as  and  for  the  purpose  specified. 

"  4th.  The  arrangement  of  the  circular  portion  ef  on  the 
cam  C,  to  operate  in  combination  with  the  gate  Band  treadle 
d,  substantially  as  and  for  the  purpose  set  forth. 

"  5th.  The  arrangement  and  combination  of  one  or  more 
adjustable  carriages  F,  table  J,  and  slide  L,  constructed  and 
operating  in  the  manner  and  for  the  purpose  substantially  as 
specified." 

To  make  this  claim  intelligible,  it  must  be  read  in  connection 
with  the  specifications  to  which  it  relates,  and  in  this  way  it 
becomes  apparent  thatthe  object  of  the  inventor  was  to  secure  a 
patent  for  a  new  combination  of  old  elements.  Grooved  spring 
jaws  were  confessedly  very  old.  So  were  rods  of  iron  with 
curvilinear  projections  like  those  called  plungers,  and  cams 
of  almost  any  shape,  and  treadles  and  levers,  and  adjustable 
carriages,  tables,  and  slides.  The  use  of  these  things  sepa- 
rately could  not  be  patented.  But  the  combination  of  them 
so  as  to  produce  a  machine  useful  for  driving  nails  was  new. 
This  the  inventor  might  claim,  and,  so  far  as  anything  appears, 
he  was  entitled  to  a  patent  for  the  employment  of  spring  jaws 
in  the  combination  and  for  the  purpose  described  in  his  speci- 
fications; for  the  combination  of  his  peculiarly  shaped  plun- 
gers with  spring  jaws  for  the  pui'poses'of  such  a  machine; 
for  the  use  of  the  cam  he  described  in  combination  with  the 
gate  and  treadle  to  drive  his  machine,  and  for  the  adjustable 
carriage,  table,  and  slide  when  used  on  such  a  machine  as  his. 
He  was  entitled  also  to  the  benefit  of  all  the  mechanical  equiv- 
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alents  of  his  several  elements,  known  at  the  time  of  his  inven- 
tion, if  used  in  the  same  combination. 

As  has  already  been  seen,  Wicke  made  an  upright  machine. 
For  such  a  machine  the  combination  of  all  his  several  elements 
was  necessary.  If  any  one,  or  its  mechanical  equivalent,  was 
left  out,  an  upright  machine  like  his  could  not  be  operated 
successfully.  A  combination  of  other  elements  not  the  equiv- 
alents of  his  would  be  a  ditferent  machine,  and  consequently 
not  an  infringement.  From  the  evidence  it  is  clear  he  was 
the  first  to  put  into  practical  use  the  idea  of  driving  more  than 
one  nail  at  the  same  time  in  the  manufacture  of  boxes  by  the 
use  of  machinery.  The  idea  he  could  not  patent,  but  his  con- 
trivance to  make  it  practically'  useful  he  could.  By  his  patent 
he  appropriated  to  himself  only  so  much  of  the  field  of  inven- 
tion which  his  idea  embraced — as  the  machine  he  described  in 
his  specification  and  claim  in  his  application  covered. 

The  defendant  conceived  the  idea  of  driving  nails  horizon- 
tally instead  of  vei'ticaliy,  and  made  a  machine  for  that  pur- 
pose, which  he  patented.  He  does  not  use  the  spring  jaws  or 
the  peculiar  shaped  plungers  of  the  Wicke  machine,  because 
he  does  not  need  them.  As  his  object  is  to  drive  the  nails 
horizontally,  they  can  be  laid  in  a  groove  and  held  there  by- 
gravity  until  forced  into  the  board.  Having  no  spring  jaws  to 
be  opened^  he  need  not  shape  his  plunger  or  driver  so  as  to 
effect  that  object.  He  thus  has  been  enabled  to  dispense  with 
two  elements  of  Wicke's  combination,  in  the  absence  of  which 
that  machine  could  not  be  successfully  worked.  Neither  has 
he  substituted  any  mechanical  equivalent  for  what  he  has  thus 
put  aside.  J3y  changing  the  form  of  the  machine  and  the 
manner  of  its  operation,  he  has  no  need  of  any  such  contriv- 
ances. He  may  use  the  equivalent  of  one-half  of  the  spring 
jaw  of  Wicke's  machine,  but  the  other  half  he  does  not  want, 
or  anything  else  in  its  place,  as  the  nail  will  lie  where  it  is  put 
until  driven  into  the  board.  He  accomplishes  by  natural 
causes  what  Wicke  required  a  mechanical  contrivance  to  do. 
His  machine  will  not  do  the  work  of  Wicke's,  that  is  to  say, 
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drive  a  nail  vertically;  nor  will  Wicke's  do  (hat  of  his,  and 
drive  horizontally.  The  truth  is,  the  two  machines  are  entirely 
unlike  ;  and  while  they  both  drive  more  nails  than  one  at  the 
same  time,  they  do  it  in  different  ways.  That  of  Wicke,  oper- 
ating vertically,  requires  all  the  elements  of  his  combination ; 
while  that  of  the  defendant,  doing  its  work  in  another  «ay,  is 
made  by  leaving  out  two  elements  which  are  indispensable  to 
Wicke. 

The  fair  construction  of  the  fourth  and  fifth  claims  is,  that 
they  are  for  the  combination  of  the  cam,  gate,  and  treadle,  or 
the  adjustable  carriage,  table,  and  slide,  with  the  elements  of 
the  other  claims.  It  is  possible  that  if  there  had  been  notliing 
more  done  by  the  defendant  than  to  put  into  the  machine  of 
Wicke  his  rock  shaft  and  attachments  in  the  place  of  the  cam, 
the  shaft  would  be  considered  as  the  equivalent  of  that  element 
in  Wicke's  device.  So,  too,  the  bed,  slides,  and  gauges  of  the 
defendant's  machine,  if  used  in  that  -of  Wicke,  might  be  con- 
sidered the  same  in  effect  as  the  adjustable  carriage,  table,  and 
slide  which  he  contrived.  But  these  contrivances  of  the  defend- 
ant are  not  used  in  combination  with  any  of  the  other  devices  of 
Wicke,  and  therefore  they  do  not  infringe  his  claims. 

On  the  whole,  we  are  clearly  of  the  opinion  that  the  court 
below  was  right  in  holding,  as  it  did,  that  no  infringement  had 
been  proven.     The  decree  is  consequently  affirmed. 

Affirmed. 


In  the  matter   of  John  H.  Burtis  and  John  M.  Graff, 
petitioners. 

A  writ  of  maiulainiis  may  b«  used  to  compel  an  inferior  tiibdual  to  act  on 
a  matter  within  its  jnrisdiction,  bnt  not  to  control  its  iliscivtion  nliile 
acling,  or  to  I'eversu  its  deci.sions  wtien  made.  It  does  not,  therefore, 
lie  to  compel  a  witness  to  produce  an  exliibit  in  an  inferior  conrt. 
when  tliat  eourt  has  refused  to  require  him  to  produce  it. 

Application  for  a  maridamne. 
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Andrew  J.  Todd,  for  petitioners. 


Waitb,  C.  J. — This  is  an  application  for  a  mandamus  requir- 
ing the  district  judge  for  the  Eastern  District  of  New  York  to 
compel  one  Eliza  M.  Shepherd  to  obey  the  command  of  a 
subpoena  duces  tecum,  and  produce  before  a  special  examiner 
certain  iron  patterns  of  an  old  lire-place  heater,  that  testimony 
might  be  taken  respecting  them,  to  be  certiiied  and  used  on 
the  hearing  of  an  equity  cause  pending  in  the  Circuit  Court  for 
the  Southern  District  of  New  York.  From  the  application  it 
appearsthat  the  judge  has  already  acted  on  the  identical  show- 
ing made  to  us,  and,  for  reasons  assigned  in  writing,  denied  a 
motion  for  an  attachment  against  the  person  named  for  refus- 
ing to  obey  the  subpoena. 

A  writ  of  mandamus  may  be  used  to  compel  an  inferior 
tribunal  to  act  on  a  matter  within  its  jurisdiction,  but  not  to 
control  its  discretion  while  acting,  (ex  parte  Railroad  Co.,  101 
U.  S.,  7"20,)  or  to  reverse  its  decisions  when  made.  [Ex  parte 
Fiippin,  94  U.  S.,  350.)  Both  these  rules  are  elementary,  and 
are  fatal  to  this  application.  The  district  judge  took  jurisdic- 
tion of  the  matter,  as  it  was  his  duty  to  do,  heard  the  parties, 
and  decided  adversely  to  the  claim  of  the  petitioner.  In  this 
he  may  have  done  wrong,  and  the  reasons  he  has  assigned  may 
not  be  such  as  will  bear  the  test  of  judicial  criticism;  but  we 
cannot  by  mandamus  compel  him  to  undo  what  he  thus  done 
in  the  exercise  of  his  legitimate  jurisdiction.  He  was  asked  to 
punish  a  person  for  contempt  in  disobeying  the  process  of  the 
court.  He  decided  not  to  do  so.  This  action  of  his  is  beyond 
the  reach  of  a  writ  of  mandamus. 

The  application  is  denied. 

Application  denied. 
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The  County  oe  Jasper  v.  George  William  Ballou. 

Wlit'i-e  ttie  people  of  a  county,  at  an  election  lieUl  accoi-dino;  to  law,  aiitlior- 
i/.e  theii-  corponite  oi'  political  repiesentatives  to  treat  certain  oiitstand- 
inj^  county  obligations  as  "properly  autliorized  l)y  law,"  for  the  pur- 
pose of  negotiating  a  settleinent  with  the  holclei'S,  and  that  seltlemenf. 
is  made,  all  contests  as  to  the  validity  of  the  obligations  must  be  con- 
sidered as  ended,  and  the  county  is  estopped  from  questioning  them. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

John  M.  Palmer,  for  plaintift'  in  error. 

Hay,  Green  ^  Littler,  for  defendant  in  error. 

"Waite,  C.  J. — The  Constitution  of  Illinois  which  went  into 
effect  April  1,  1848,  contained  the  following: 

"Art.  VII,  Sec.  6.  The  General  .Assembly  shall  provide  by 
a  general  law  for  township  organization,  under  which  any 
county  may  organize,  whenever  a  majority  of  the  voters  of 
such  county,  at  any  general  election,  shall  sodetermine;  and 
whenever  any  county  shall  adopt  a  township  organization,  so 
much  of  this  Constitution  as  provides  for  the  management  of 
the  fiscal  concerns  of  the  said  county  by  the  County  Court  may 
be  dispensed  with,  and  the  affairs  of  the  said  county  may  be 
transacted  in  such  manner  as  the  General  Assembly  may  pro- 
vide." 

Accordingly,  in  February,  1849,  a  law  was  passed  authoriz- 
ing the  township  organization  of  counties,  and  directing  that 
when  such  an  organization  was  adopted  the  affairs  of  the 
county  should  be  conducted  by  a  board  of  supervisors.  Coun- 
ties not  under  township  organization  were  managed  by  County 
Courts. 

The  Grayville  and  Mattoon  Railroad  Company  was  incor- 
porated February  6,  1857 ;  and  on  the  1st  of  March,  1867,  its 
charter  was  amended  so  as  to  allow  counties  to  subscribe  to 
the  stock  and  issue  bonds  in  payment,  if  a  majoi'ity  of  the 
10  v2 
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voters  of  the  count}',  at  an  election  called  by  the  County  Court, 
should  vote  in  favor  of  such  a  subscription.  The  county  of 
Jasper,  through  which  the  road  of  the  company  ran,  was  under 
township  organization,  and  its  bourd  of  supervisors  called  upon 
the  voters'  of  the  county  to  vote  at  an  election  to  be  held  on 
the  7th  of  April,  1868,  whether  a  subscription  of  |100,000 
should  be  made  to  the  stock  of  the  company  by  the  county, 
payable  in  bonds  of  the  county,  to  be  issued' as  the  work  pro- 
gressed, one-sixth  of  which  were  to  fall  due  annually  from  the 
time  they  were  put  out.  The  election  was  held,  and  resulted 
in  a  majority  in  favor  of  the  subscription.  At  a  meeting  of 
the_  board  of  supervisors  on  January  23,  1863,  the  chairman 
was  authorized  to  subscribe  the  stock  as  soon  as  it  might  legally 
be  done.  An  act  of  the  General  Assembly  of  the  State  ap- 
proved March  27, 1869,  (Acts  of  1869,  vol.  3,  p.  360,)  relating 
to  this  company  and  to  votes  which  had  been  taken  for  sub- 
scriptions to  its  stock,  contained  the  following  as  section  3: 

"  That  all  elections  held  for  the  purpose  of  voting  said  stock, 
and  the  manner  in  which  said  stock  was  voted,  are  hereby 
legalized  in  all  respects,  and  the  stock  to  be  subscribed  in  the 
.manner  the  same  was  voted." 

On  the  authority  of  these  several  acts  and  this  election,  the 
'board  of  supervisors  issued  one  hundred  bonds  of  $1,000  each, 
in  the  following  form: 

"Know  all  men  by  these  presents:  That  the  county  of  Jas- 
,per,  State  of  Illinois,  acknowledges  itself  to  be  indebted  in 
the  sum  of  one  thousand  dollars,  lawful  money  of  the  United 
.States  of  America,  which  said  sum  of  money  the  said  county 
promises  to  pay  the  Grayville  and  Mattoon  Railroad  Company, 
or  bearer,  at  the  office  of  the  county  treasurer  of  said  county, 

on  the  Ist  day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  with  interest  at  the  rate  of  ten  per 

centum  per  annum,  which  interest  shall  be  payable  on  the  first 
day  of  each  year  at  the  office  of  the  treasurer  of  said  county, 
on  the  presentation  and  delivery  of  the  coupons  severally  here- 
to annexed. 
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"  This  bond  is  issued  under  and  by  virtue  of  a  law  of  the 
State  of  Illinois  entitled  'An  act  to  incorporate  the  Grayville 
and  Mattoon  Railroad  Company,'  passed  Februarj'  6, 1857,  and 
amendatory  acts  thereto,  in  force  March  1,  1867,  and  March 
27,  1869,  in  compliance  with  a  vote  of  the  electors  of  said 
county  at  an  election  held  April  7,  1868,  in  accordance  with 
said  acts. 

"This  bond  is'one  of  a  series  limited  to  one  hundred  thou- 
sand dollars,  one-sixth  of  the  amount  made  payable  annually, 
at  ten  per  centum  per  annum,  issued  for  stock  in  the  Grayville 
and  Mattoon  Railroad  Company  by  the  county  of  Jasper,  and 
placed  in  trust  for  deliver^'  only  |)y  the  trustee  herein  named, 

to  wit, ,  of  the  county  of  Jasper,  which  shall  not 

become  obligatory  unless  the  certificate  indorsed  hereon  be 
signed  by  said  trustee. 

"  The  faith  of  the  county  of  Jasper  is  hereby  pledged  for  the 
payment  of  the  principal  sum  and  interest  aforesaid. 

*'  In  testimony  whereof,  the  county  of  Jasper  by  its  chairman 
of  the  board  of  supervisors  of  said  county  and  the  clerk  of  the 
County  Court  as  ex-officio  clerk  of  said  board  of  supervisors, 

have  subscribed  this  bond  this day  of ,  A.  D.  187  . 

"  County  Clerk. 
"  Chairman  of  the  Board  of  Supervisors. 

"  I  hereby  certify  that  this  bond  is  one  of  a  series  of  bonds 
held  by  me  as  trustee  of  the  county  of  Jasper,  to  be  delivered 
to  the  Grayville  and  Mattoon  Railroad  Company,  as  per  order 
of  the  board  as  stated  therein. 

«  Trustee." 

The  bonds  fell  due,  some  in  1877,  and  others  in  each  year 
thereafter  until  and  including  the  year  1883.  It  nowhere 
appears  when  the  bonds  were  put  in  the  hands  ©f  the  trustee, 
but  none  of  them  bore  date  prior  to  October  19,  1876. 

At  all  the  times  when  these  several  things  were  done  there 
was  in  the  county  of  Jasper  a  County  Court  as  well  as  a  board 
of  supervisors. 
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On  the  14th  of  April,  1875,  the  General  Assembly  passed  an 
act,  the  material  part  of  which  is  as  follows  : 

"  8ec.  1.  That  in  all  cases  where  any  county,  city,  town, 
township,  school  district,  or  other  municipal  corporation  have 
issued  bonds  or  other  evidences  of  indebtedness  for  money  on 
account  of  any  subscription  to  the  capital  stock  of  any  railroad 
company,  or  on  account  of  or  in  aid  of  any  public  buildings  or 
other  public  improvement,  or  for  any  other  purposes,  which  are 
now  binding  or  subsisting  legal  obligations  against  any  county, 
city,  town,  township,  school  district,  or  other  municipal  cor- 
porations, and  remain  outstanding,  and  which  are  properly 
authorized  by  law,  .the  proper  authorities  of  any  such  county, 
city,  town,  township,  school  district,  or  other  municipal  cor- 
poration may,  upon  the  surrender  of  any  such  bonds  or  other 
evidences  of  indebtedness,  or  any  number  thereof,  issue  in 
place  or  in  lieu  thereof  to  the  holders  or  owners  of  the  same 
new  bonds,  &c.  *  *  *  And  such  new  bonds. or  other  evidences  of 
indebtedness  so  issued  shall  show  on  their  face  that  they  are  is- 
sued under  this  act:  Provided,  That  the  issue  of  Such  new  bonds  in 
lieu  of  such  indebtedness  shall  iirst  be  authorized  by  a  vote  of 
a  majority  of  the  legal  voters  of  such  county,  city,  town,  town- 
ship, school  district,  or  other  municipal  corporation,  voting 
either  at,  some  annual  or  special  election  of  such  municipal  cor- 
poration :  jind  provided  further.  That  such  bonds  or  other  evi- 
dences of  indebtedness  shall  not  be  issued  so  as  to  increase  the 
aggregate  indebtedness  of  such  municipal  corporation  beyond 
five  per  centum  on  the  value  of  the  taxable  property,  therein, 
to  be  ascai'tained  by  the  last  assessment  for  State  and  county 
taxes  prior  to  the  issuing  of  such  bonds  or  other  evidences  of 
indebtedness."     (Acts  of  1875,  p.  68.) 

Under  tlie  authority  of  this  act  the  board  of  supervisors  called 
an  election  of  the  voters  of  the  county,  to  be  held  on  the  3d  day 
of  April,  1877,  for  the  purpose  of  voting  for  or  against  fund- 
ing the  "bonds  issued  to  the  Grayville  and  Mattoon  Railroad 
Company  for  the  sum  of  one  hundred  thousand  dollars,  drawing 
ten  per  cent,  intei'est;  said  hundred  bonds  to  be  due  in  twenty 
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years,  and  payable  at  the  option  of  the  county  in  ten  years ;  said 
bonds  to  draw  interest  not  to  exceed  seven  per  cent,  per  annum, 
'  said  interest  to  be  paj-abie  semi-annually  at  the  treasurer's  oiKce 
in  Jasper  county."  At  this  election  a  majority  of  the  voters 
were  found  to  be  in  favor  of  the  measure.  Afterwards  funding 
bonds  were  issued  in  exchange  for  old  bonds  in  the  following 
form : 

"  For  valae  received  the  county  of  Jasper,  in  the  State  of 
Illinois,  promises  to  pay  the  bearer  one  thousand  dollars  on 
the  first  day  of  May,  A.  1").  1897,  with  interest  from  date,  pay- 
able on  the  first  days  of  May  and  November  in  each  year,  (on 
surrender  of  the  annexed  coupons,)  at  the  rate  of  seven  per 
cent,  per  annum  until  the  principal  sum  shall  be  paid. 

"  Principal  and  interest  payable  at  the  county  treasurer's  office, 
in  the  town  of  Newton,  in  said  county.  The  county  of  Jasper 
reserve  the  right  to  pay  this  bond  on  or  at  any  time  after  May 
1,  1887,  upon  giving  at  said  place  of  payment,  and  also  by  an 
advertisement  in  some  New  York  city  daily  newspaper,  at  least 
six  (6)  months'  notice  of  such  intention,  and  interest  shall 
cease  from  the  day  on  which  this  bond  is  by  such  notice  made 
payable. 

"  This  bond  is  one  of  a  series  of  bonds  numbered  from  1  to 
100,  inclusive,  amounting  in  all  to  one  hundred  thousand  dol- 
lars, issued  by  said  county  of  Jasper,  for  the  purpose  of  fund- 
ing legally  incurred  indebtedness  of  the  count)',  and  under 
and  in  accordance  with  an  act  of  the  General  Assembly  of 
the  State  of  Illinois,  approved  April  14th,  1875,  entitled  'An 
act  to  amend  an  act  entitled  "An  act  to  enable  counties, 
cities,  townships,  school  districts,  and  other  municipal  corpora- 
tions to  take  up  and  cancel  outstanding  bonds  and  other  evi- 
dences of  indebtedness,  and  fund  the  same,"'  approved  and 
in  force  March  26th,  1872,  all  provisions  of  which  act  have 
been  duly  complied  with, 

"  In  testimony  whereof,  we,  the  undersigned,  officers  of 
Jasper  county,  being  duly  authorized  to  execute  this  obliga- 
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tion  on  its  behalf,  have  hereunto  set  our  signatures  and  affixed 

the  county  seal  this day  of  May,  A.  D.  1877. 

"  County  Clerk. 

[seal.]  "  Chairman." 

After  these  bonds  were  put  out,  the  indebtedness  of  the 
county  exceeded  somewhat  five  per  centum  of  the  value  of 
the  taxable  property  as  ascertained  by  the  last  preceding  assess- 
ment. The  plaintiff  below,  and  defendant  in  error  here,  being 
the  owner  of  coupons  cut  from  some  of  the  funding  bonds  fall- 
ing due  in  May  and  November,  1878  and  1879,  which  were 
unpaid,  brought  this  suit  to  recover  them.  He  was  the  holder 
and  in  possession  of  a  part  or  the  whole  of  the  original  bonds 
when  the  funding  took  place,  and  took  the  funding  bonds  in 
exchange  for  such  original  bonds  as  he  then  held. 

Upon  this  state  of  facts  the  court  below  gave  judgment 
against  the  county.  The  case  is  now  here  by  writ  of  error,  and 
the  single  question  is  presented,  whether  the  county  made  out 
a  valid  defense  to  the  coupons  sued  on. 

In  our  opinion  the  county  is  estopped  from  setting  up  the 
alleged  invalidity  of  the  original  bonds  as  a  defense  in  this 
action.  It  is  true  the  funding  law  only  authorized  the  fund- 
ing of  "  binding  and  subsisting  legal  obligations,"  "  pi'operly 
authorized  by  law,"  but  no  new  bonds  could  be  issued  in  lieu 
of  old  ones  except  on  a  vote  of  the  people.  All  outstanding, 
bonds  were  not  to  be  taken  up  in  this  way,  but  only  such  as 
were  recognized  by  the  people,  acting  together  in  their  politi- 
cal capacity  at  an  election  for  that  purpose,  as  binding  and  sub- 
sisting legal  obligations.  After  such  a  recognition  the  corpo- 
rate authorities  could  make  the  exchanges,  but  not  before. 

The  law  under  which  the  original  bonds  were  put  out  was 
sufficient.  No  complaint  is  made  of  any  illegality  in  its  pro- 
visions. The  only  objection  is  that  there  was  a  mistake  in 
carrying  it  into  execution.  The  election  was  called  by  the 
wrong  corporate  agency.  The  County  Court  should  have 
brought  the  people  together,  and  not  the  board  of  supervisors. 
This,  if  there  had  been  notbiug  more,  would,  under  the  rulings 
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of  the  highest  court  of  the  State,  made  lon.s;  before  the  vote 
was  taken,  render  the  bonds  invalid.  (Schuyler  Co.  v.  People, 
25  111.,  185.)  It  was  for  this  reason  undoubtedly  that  the  board 
of  supervisors,  at  their  meeting  after  the  election,  authorized 
the  subscription  to  be  made  and  the  bonds  delivered  in  pay- 
ment as  soon  as  it  might  lawfully  be  done,  and  that  the  act  to 
legalize  the  election  was  passed  in  1869.  We  have  not  had 
our  attention  called  to  any  case  in  which  the  courts  of  the  State 
had  decided,  before  this  funding  took  place,  that,  under  the 
Constitution  of  1848,  an  act  which  simply  legalized  an  invalid 
or  irregular  election  for  a  subscription,  and  left  the  corporate 
authorities  free  to  make  the  subscription  at  their  option,  would 
not  cure  any  defect  there  may  have  been  in  the  election,  and 
empower  the  proper  authorities  to  bind  the  county  by  anything 
that  might  be  done  under  it  and  within  its  scope.  It  had  been 
decided  more  than  once  that  the  Legislature  could  not  eompei 
a  municipal  corporation  to  incur  a  debt  without  the  consent  of 
the  corporate  authorities.  (Harwood  !'.  Drainage  Co.,  51  III., 
134 ;  Hewlet  v.  Drainage  Co.,  53  Id.,  113 ;'  Marshal  i-.  Siili- 
man,  61  Id.,  224.)  But  under  the  Constitution  of  1848  a  vote 
of  the  people  was  not  essential  to  the  validit}'  of  a  municipal 
subscription  to  the  stock  of  a  railroad  company.  The  Legisla- 
ture could  authorize  the  corporate  authorities,  whoever  they 
might  be,  to  act  in  such  a  matter  without  the  express  direction 
of  the  people.  What  it  could  not  do  was  to  make  it  mandatory 
on  them  to  subscribe  without  a  vote.  This  we  understand  to 
have  been  the  extent  of  the  decisions,  and  in  this  way  it  was, 
that  if,  with  the  legalization  of  the  vote,  there  was  coupled  a 
command  on  the  corporate  authorities  to  subscribe,  or  a  confir- 
mation of  a  subscription  already  made,  the  curative  statutes 
Were  held  to  be  inoperative.  It  had  never  been  held  that  lan- 
guage such  as  was  employed  in  this  curative  act  was  com- 
pulsory, or  that  it  did  more  than  legalize  the  election,  leaving 
it  for  the  board  of  supervisors  to  determine  whether  they 
would  subscribe  or  not.  That  was  an  open  question  in  the 
State  courts  until  the  case  of  Gaddis  v.  Richland  County,  92 
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111.,  119,  not  decided  until  June,  1879,  two  years  and  more 
after  the  bonds  now  in  question  were  out. 

"When,  therefore,  the  people  were  called  on  to  vote  whether 
the  old  bonds  should  be  funded,  the  facts  they  had  to  consider 
were  these :  A  valid  law  authorizing  the  subscription  and  an 
issue  of  the  bonds  had  been  jjassed.  The  people,  at  an  elec- 
tion which  had  been  irregularly  called,  had  voted  to  make 
the  subscription  and  issue  bonds  bearing  ten  per  cent,  inter- 
est, and  all  payable  within  Six  years.  An  act  had  been  passed 
to  legalize  the  election,  and  under  it  the  subscription  which 
had  been  voted  was  made,  and  bonds  such  as  were  contempla- 
ted had  been  issued  and  were  then  outstanding  in  the  hands 
of  various  parties.  Whether  these  bonds  were  valid  was,  so 
far  as  any  direct  decisions  were  co'ncerned,  an  open  question, 
and  certainly  not  free  from  doubt.  Under  these  circumstances 
the  question  Vas  directly  put  to  the  people  of  the  county, 
in  a  manner  authorized  by  law,  whether  they  would  recog- 
nize these  bonds  as  "  binding  and  subsisting  legal  obliga- 
tions," and  issue  in  lieu  of  them  other  bonds  having  twenty 
years  to  run,  and  bearing  seven  per  cent,  interest  instead  of 
ten,  and  they  by  their  vote  said  they  would.  There  is  no  com- 
plaint of  any  illegality  in  this  election,  or  of  fraud  or  imposi- 
tion. So  far  as  the  record  shows,  the  proposition  to  fund  went 
from  the  county  authorities  to  the  bondholders,  and  not  from 
the  bondholders  to  the  county.  The  facts  were  as  well  known 
to  one  party  as  the  other.  If  the  people  intended  to  rely  on 
their  defenses  to  the  old  bonds,  then  was  the  time  for  them  to 
speak,  and  by  their  vote  say  they  would  not  recognize  them  as 
binding  obligations.  By  voting  the  other  way,  they,  in  effect, 
accepted  them  as  legal  and  subsisting  for  the  purposes  of  the 
proposed  extension  of  time  at  reduced  interest,  and  said  to  the 
holders  if  their  proposition  was  accepted  no  question  of  ille- 
gality would  be  raised.  Their  otter  having  been  accepted,  they 
are  now  estopped  from  insisting  upon  an  irregularity  which 
they  have,  by  their  votes,  voluntarily  waived,  with  a  full 
knowledge  of  the  facts.     The  case  is  clearly,  as  we  think, 
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within  the  principle  acted  on  by  the  Supreme  Court  of  the 
State  in  Town  of  Keithsburg  v.  Frick,  34  111.,  421.  As  was 
very  properly  said  below  by  the  learned  circuit  judge,  "there 
must  be  an  end  of  these  contests  and  defenses  some  time  or 
other."  There  must  be  a  time  when  the  people  in  their  politi- 
cal capacity  are  concluded  by  their  contracts  as  much  as  indi- 
viduals, and  we  think  that  where  the  people  of  a  county,  at  an 
election  held  according  to  law,  authorize  their  corporate  or 
political  representatives  to  treat  certain  outstanding  county 
obligations  as  "  properly  authorized  by  law,"  for  the  purpose 
of  negotiating  a  settlement  with  the  holders,  and  the  settlement 
which  was  contemplated  has  been  made,  all  contests  as  to  the 
validity  of  the  obligations  must  be  considered  as  ended. 

This  disposes  of  all  questions  as  to  the  excessive  issue  of 
bonds.  For  all  the  purposes  of  this  case  the  original  bonds 
must  be  taken  as  binding.  The  issu(3  of  the  funding  bonds 
did  not  increase  the  aggi'egate  of  the  indebtedness  of  the  cor- 
poration, but  only  changed  its  form. 

Affirmed. 


Henry  Moyer  and  Betsey  Moyer,  impleaded  with  Clinton 
Eldredge,  v.  James  E.  Dewey  et  al. 

1.  A  discliarge  in  baiikniptcj'  is  pei'sonal   to  the  bankrupt;  and  where 

jndgments  have  been  recovered  against  the  bankrupt  subsequent  to 
suoli  discharge,  the  bankrupt  not  setting  it  np  in  defense,  it  will  not 
operate  to  release  the  debt  so  far  as  to  prevent  the  enforcement  of  the 
judgments  so  obtained  against  property  fraudulently  couvej-ed  by  the 
bankrupt  to  third  parties. 

2.  'J'he  right  to  bring  suit  to  avoid  such  fraudulent  conveyance  is  vested 

solely  ill  the  assignee  in  bankruptcy;  but  the  fact  of  the  assignment 
to  an  assignee,  and  his  appointment,  not  being  raised  by  the  pleadings, 
cannot  be  considered. 

Error  to  the  Court  of  Appeals  of  the  State  of  New  York. 

Matthew  Hale  and  Samuel  Hand,  for  plaintifis  in  error. 

/.  E.  Dewey,  for  defendants  in  error. 
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Miller,  J. — ^This  is  a  writ  of  error  to  the  Court  of  Appeals 
of  New  York. 

The  complaint  tiled  by  defendants  in  error  in  the  Supreme 
Court  of  the  State  is  in  the  nature  of  a  bill  in  chancery  against 
the  plaintiffs  in  error  and  Clinton  Eldredge.  It  charges  that 
the  complainants  have  severally  recovered  judgments  in  the 
proper  courts  against  said  Eldredge,  on  which  executions  have 
been  issued  and  returned  nulla  bona.  The  complaint  then 
charges,  with  details  of  the  transaction,  that  the  defendants 
held  certain  real  estate  the  title  of  which  was  conveyed  to 
them  by  Eldredge  without  consideration,  and  with  intent  to 
defraud  his  creditors.  The  defendants  answer  separately,  and 
deny  the  fraud.  They  also  attempt  to  protect  themselves 
under  the  discharge  of  Eldredge  in  bankruptcy;  and  as  the 
only  question  cognizable  in  this  court  turns  upon  this  part  of 
the  defense,  which  is  more  fully  set  up  in  the  answer  of  Betsey 
Moyer  than  in  that  of  Henry,  so  much  of  the  answer  as  refers 
to  this  matter  is  here  given  verbatim : 

"And  the  said  defendant,  upon  her  information  and  belief, 
alleges  that  on  or  about  the  17th  day  of  August,  1868,  at  Buf- 
falo, in  the  State  of  New  York,  the  United  States  District 
Court  held  in  and  for  the  Northern  District  of  the  State  of 
New  York  duly  made  an  order  and  a  decree  discharging  the 
defendant  Clinton  Eldredge  of  and  from  all  his  debts,  of  all  of 
which  proceedings  in  the  said  court  in  bankruptcy  for  such  dis- 
charge the  said  plaintiffs  and  their  said  assignors,  and  each  of 
them,  had  due  notice ;  that  the  pretended  indebtedness,  if  any 
such  existed  or  ever  did  accrue,  accrued  prior  to  the  tiling  of 
the  petition  of  the  said  Clinton  Eldredge  for  his  discharge 
from  such  debts  in  the  said  United  States  District  Court,  and 
prior  to  the  granting  of  such  discharge ;  and  that  the  said  in- 
debtedness and  the  said  several  claims,  if  any  such  exist  or 
ever  existed,  were  such  as  were  provable  against  the  estate  of 
the  defendant  Clinton  Eldredge  in  the  proceedings  in  which 
said  discharge  was  granted,  and  were  not,  nor  was  any  part 
thereof,  created  in  consequence  of  any  defalcation  as  a  public 
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officer,  or  as  an  executor,  administrator,  guardian,  or  trustee, 
or  while  acting  in  any  other  fiduciary  capacity;  aud  he  is 
therefore  discharged  therefrom  and  from  all  liability  thereon, 
and  the  said  plaintiffs  are  precluded  and  debarred  from  en- 
forcing or  attempting  to  enforce  the  same." 

It  will  be  observed  that  nothing  ii5  here  said  of  an  assignee 
in  bankruptcy,  nor  of  the  right  of  the  assignee,  if  one  existed, 
to  the  propertj'  conveyed  by  Eldredge  to  the  defendants  in 
fraud  of  his  creditors.  The  obvious  purpose  of  this  plea  is  to 
■  show  that  Eldredge's  debts  to  plaintitis  were  discharged,  and 
that  they  could  not,  therefore,  maintain  this  suit  on  such  in- 
debtedness. Nor  -does  it  appear  in  any  part  of  the  record 
that  the  assignee's  rights  were  considered  by  either  plaintitfs 
or  defendants,  nor  was  he  made  a  party  to  the  suit. 

The  case  was  sent,  under  the  practice  of  the  New  York 
courts,  to  a  i-eferee,  and  on  his  report  a  judgment  was  render- 
ed in  favor  of  the  complainants,  which  was  affirmed  in  the 
Court  of  Appeals.  With  the  general  question  of  fraud  in 
the  matter,  this  court  can  have  nothing  to  do.  It  appears  by 
the  report  of  the  referee  that  the  transaction  was  fraudulent, 
as  charged.  It  also  appears  that  alfhough  the  judgments 
against  Eldredge,  set  up  as  the  foundation  of  this  suit,  were 
founded  on  debts' existing  prior  to  his  discharge  in  bankruptcy, 
these  judgments  were  confessed  by  him  after  that  discharge ; 
and  that,  though  a  defendant  in  this  suit,  he,  by  failing  to 
answer,  waives  the  benefit  of  the  discharge.  Under  these 
circumstances,  we  concur  with  the  opinion  of  the  Court  of  Ap- 
peals, that,  so  far  as  the  discharge  itself  is  conceraed,  its  only 
effect  is  personal  to  him,  and  does  not  avail  to  release  the 
defendants  in  this  suit  from  liability  for  the  fraud  committed 
by  them. 

But  we  have  decided  at  this  term,  in  the  case  of  Trimble  v. 
Woodhead,  in  a  case  very  similar  in  some,  of  its  aspects  to 
this,  that  the  right  to  bring  such  an  action  as  this — the  right 
to  the  property  so  fraudulently  conveyed — is  vested  in  the 
assignee  alone;  and  that   his  failure  to  sue  within  the  two 
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years  allowed  bj'  the  bankrupt  law  does  not  transfer  this  right 
of  property  or  right  of  action  to  a  creditor  of  the  bankrupt. 

If,  therefore,  in  the  present  case,  it  had  been  made  to  appear, 
by  the  record  properly  before  the  Court  of  Appeals,  that  an 
assignee  had  been  appointed,  and  he  had  properly  qualified 
and  accepted  such  appointment,  we  do  not  see  how  complain- 
ants could  have  recovered  judgment  for  the  value  of  the  prop- 
erty. 

The  Court  of  Appeals  of  New  York  take  the  ground,  in 
their  opinion,  distinctly,  that  neither  the  appointment  of  an 
assignee  in  bankruptcy,  nor  the  existence  of  any  rights  in  such 
assignee,  nor  any  defense  having  reference  to  such  rights,  is 
set  up  in  the  answer.     And  in  this  opinion  we  concur. 

When  the  case  went  to  the  referee,  the  defendants  offered 
certified  transcripts  of  the  proceedings  in  the  District  Court 
which  showed  the  appointment  of  the  assignee,  the  asignment 
to  him  made  by  the  register,  and  the  discharge  of  Eldredge. 
The  plaintiffs  objected  to  the  admission  of  these  papers  in  evi- 
dence, on  the  ground  that  they  were  not  set  up  in  the  answer, 
either  according  to  the  statute  or  in  pursuance  of  the  common- 
law  rule. 

The  referee,  while  he  admitted  the  papers  in  evidence,  did 
not,  among  his  finding  of  facts,  which  were  thirty-four  in  num- 
ber, find  that  the  assignee  had  been  appointed,  or  an  act  of 
appointment  made  by  the  register.  He  did,  however,  find 
that  Eldredge  had  been  duly  discharged  of  his  debts.  It  is 
probable  that  he  received  the  transcript  objected  to  as  evi- 
dence of  the  vailidity  of  Eldredge's  discharge,  but  not  as  evi- 
dence of  the  assignment,  which  was  not  set  out  in  the  pleading. 

The  question  whether  the  assignment,  and  the  rights  of  the 
assignee  under  it,  were  so  set  up  in  the  answer  as  to  admit  the 
evidence  of  them,  or  wli&ther,  on  the  other  hand,  the  defend- 
ants relying,  as  they  seem  to  have  done,  solely  on  the  principle 
that  Eldredge's  discharge  inured  to  the  benefit  of  the  defend- 
ants, can  now  avail  themselves  of  the  transcripts,  is  one  de- 
pendent very  largely  on   the  practice  of  the  comis  of  the 


1880.]"  Prbwit  v.  Wilson.  137 


Opinion  of  the  court. 


State.  The  Court  of  Appeals  rests  its  decision  on  the  ground 
that  the  pleading  does  not  set  out  or  rely  on  the  assignment, 
or  on  the  rights  vested  by  it  in  the  assignee;  and  it  says,  very 
justly,  that  if  any  such  issue  had-  beeii  made,  the  plaintiffs 
might  have  had  a  suflicient  reply,  which  they  were  not  called 
on  to  produce  as  the  pleadings  stand. 

As  we  concur  with  that  court  in  holding  that  the  existence 
of  an  assignee,  or  of  any  right  of  such  assignee  to  the  property 
or  the  claims  asserted  in  this  suit,  is  not  raised  by  this  record, 
its  judgment  is  affirmed. 

Affirmed. 


ElCHARD    PrEWIT  AND    JOSBPHINB   PrEWIT  V.  ROBERT    H.  WlL- 
SON,  ASSIGNEE  IN  BANKRUPTCY  OF  KiCHARD  PrEWIT. 

An  ante-niiptial  settlement  made  in  consideration  of  in.ii'riao'e  is  valid, 
marriage  being  a  valuable  consideration,  altliongh  tlie  grantor  in- 
tended thereby  to  delay  and  defraud  his  creditors,  knowledge  of  siicli 
intent  on  his  part  not  having  been  brought  liorae  to  tlie  giantee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Alabama. 

L.  P.  Walker  and  John  T.  Mwgan,  for  appellants. 

F.  P.  Ward,  for  appellee. 

Field,  J.— On  the  27th  of  April,  1856,  Mrs.  Josephine 
Prewit  was  a  widow,  only. twenty  years  of  age.  Her  husband 
was  the  late  John  Prewit.  Not  many  months  after  his  death 
another  Mr.  Prewit — Eichard  this  time — proposed  marriage  to 
her.  He  was  of  mature,  age,  being  in  his  fifty-eighth  yeai'.  His 
proposal  was  rejected.  He  renewed  it  and  accompanied  it 
with  a  promise  to  settle  upon  her,  if  she  would  consent  to  the 
marriage,  a  large  amount  of  property.  This  promise  moved 
her  to  consent.    The  deed  of  settlement  was  accordingly  exe- 
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cuted,  and  in  May  following  the  marriage  took  place.  Both 
parties  atfirni  that  the  marriage  was  the  only  consideration  for 
the  settlement,  and  it  is  so  stated  in  the  deed. 

A  little  more  than  two  years  and  a  half  afterwards — in  De- 
cember, 1858 — the  husband  was  adjudged  to  be  a  bankrupt  in 
the  District  Court  of  the  United  States  for  the  JSTorthern  Dis- 
trict of  Alabama,  in  proceedings  taken  upon  his  own  applica- 
tion, and  in  the  following  month  the  plaintiff  was  appointed 
assignee  of  his  effects,  and  to  him  an  assignment  was  made. 
The  present  suit  is  brought  by  him  to  set  aside  the  deed  of  set- 
tlement on  tbe  alleged  ground  that  it  was  executed  by  Prewit 
to  defraud  his  creditors. 

At  the  time  of  the  settlement  Prewit  was  the  holder  of  a 
large  amount  of  property,  consisting  chiefly  of  lands  in  Ala- 
bama, but  was  indebted  in  an  amount  greater  than  their 
value.  It  is  stated  that  his  property  was  not  worth  more  than 
fifty  thousand  dollars,  and  that  his  debts  exceeded  seventy 
thousand. 

It  would  seem  from  the  evidence,  and  we  assume  it  to  be  a 
fact,  that  he  was  insolvent  at  the  time  he  executed  the  deed 
of  settlement,  in  the  sense  that  his  debts  largely  exceeded  the 
value  of  his  property.  It  may  also  be  taken  as  true,  so  far  as 
the  present  suit  is  concerned,  that  he  intended  by  the  deed  to 
hinder,  delay,  and  defraud  his  creditors,  and  that  he  made  the 
settlement  to  place  his  property  beyond  their  reach. 

There  is  no  evidence  that  Mrs.  Prewit  was  aware  at  the 
time  of  the  amount  of  property  he  held,  or  of  the  extent  of 
his  debts,  or  that  he  had  any  purpose  in  the  execution  of  the 
deed  except  to  induce  her  to  consent  to  the  marriage.  It  is 
not  at  all  likely,  judging  from  the  ordinary  motives  governing 
men,  that  whilst  pressing  his  suit  with  her,  and  otfering  to  settle 
property'  upon  her  to  obtain  her  consent  to  the  marriage,  he 
informed  her  that  he  was  insolvent,  and  would,  by  the  deed 
he  proposed  to  execute,  defraud  his  creditors.'  If  he  intended 
to  commit  the  fraud  imputed  to  him,  it  is  unreason9,ble  to  sup- 
ppse  that  he  would,  by  unfolding  his  scheme,  expose  his  true 
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character  to  one  whose  good  opinion  he  was  at  that  time  anx- 
ious to  secure.  It'  capable  of  the  fraud  charged,  he  was  capa- 
ble of  deceiving  Mrs.  Prewit  as  to  his  pecuniary  condition. 
She  states  in  her  answer  that  she  knew  he  was  embarrassed 
and  in  debt,  but  to  what  extent  or  to  whom  she  did  not  know, 
and  that  it  was  because  of  the  knowledge  that  he  was  em- 
barrassed that  she  insisted  upon  his  making  a  settlement  upon 
her.  The  deed  itself  shows  that  he  owed  a  large  sum ;  for  of 
the  6,770  acres  of  land  embraced  by  it,  2,185  acres  were 
charged  with  the  payment  of  certain  designated  debts  to  the 
amount  of  $18,000.  A  knowledge  of  these  facta  justified  her 
in  saying  that  she  knew  he  was  embarrassed,  but  they  rather 
dispelled  than  created  any  suspicion  that  he  had  a  design  to 
defraud  his  creditors.  Her  statements  do  not  warrant  the  in- 
ference of  knowledge  of  any  such  purpose,  much  less  of  an}- 
assent  to  its  execution.  Besides  the  property  charged  in  the 
deed  with  the  payment  of  the  large  amount  of  indebtedness 
mentioned,  he  owned  4,700  acres  of  land  not  included  in 
it,  and  personal  property  of  the  value  of  several  hundred 
dollars. 

When  a  deed  is  executed  for  a  valuable  and  adequate  consid- 
eration, without  knowledge  by  the  grantee  of  any  fraudulent 
intent  of  the  grantor,  it  will  be  upheld,  however  fraudulent 
his  purpose.  To  vitiate  the  transfer  in  such  case,  the  grantee 
also  must  be  chargeable  with  knowledge  of  the  intention  of 
the  grantor. 

Now,  marriage  is  not  only  a  valuable  consideration,  but,  as 
Coke  says,  there  is  no  other  consideration  so  much  respected 
in  the  law.  Bishop  justly  observes  that  "  marriage  is  attended 
and  followed  by  pecuniary  consequences;  by  happiness  or  mis- 
ery to  the  parties;  by  life  to  unborn  children;  by  unquiet  or 
repose  to  the  State ;  by  what  money  ordinarily  buys,  and  by 
what  no  money  can  buy,  to  an  extent  which  cannot  be  estimated 
or  expressed,  except  by  the  word  infinite.  To  say,  therefore, 
that  it  is  to  be  regarded,  where  it  is  the  inducement  to  an}- 
contract,  as  a  valuable  consideration,  is  to  utter  truth,  yet  only 
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a  part  of  the  truth."  And,  also,  that  "  marriage  is  to  be  ranked 
among  the  valuable  considerations ;  yet  it  is  distinguishable  from 
most  of  these  in  not  being  reducible  to  a  value  which  can  be 
expressed  in  dollars  and  cents,  while  still  it  is  in  general  terms 
of  the  very  highest  value."  (Law  of  Married  Women,  sees. 
775-6.)  Such  is  the  purport  and  language  running  through  all 
the  decisions,  both  in  England  and  in  this  country,  with  refer- 
ence to  marriage  as  a  consideration  for  an  ante-nuptial  settle- 
ment. (Barrow  o.  Barrow,  2  Dickens,  504 ;  Nairn  c.  Prowse, 
6  Vesey,  752;  Champion  v.  Cotton,  17  Vesey,  264;  Sterry  v. 
Arden,  1  Jotns.  Ch.,  261 ;  Herring  r.  Wickham,  29  Grattan, 
628.) 

In  Maginac  v.  Thompson  this  court  said  that  "  nothing  can 
be  clearer,  both  upon  principle  and  authority,  than  the  doctrine 
that  to  make  an  ante-iuuptial  settlement  void,  as  a  fraud  upon 
creditors,  it  is  necessary  that  both  parties  should  concur  in  or 
have  cognizance  of  the  intended  fraud.  If  the  settler  alone 
intend  a  fraud,  and  the  other  party  have  no  notice  of  it,  but 
is  innocent  of  it,  she  is  not  and  cannot  be  aifected  by  it.  Mar- 
riage, in  contemplation  of  the  law,  is  not  only  a  valuable  con- 
sideration to  support  such  a  settlement,  but  is  a  consideration 
of  the  highest  value,  and  from  motives  of  the  soundest  policy 
is  upheld  with  a  steady  resolution."     (7  Peters,  393.) 

The  same  doctrine  is  asserted  by  the  Supreme  Court  of  Ala- 
bama, in  which  State  the  parties  to  the  deed  of  settlement 
reside,  and  in  which  it  was  executed.  (Andrews  v.  Jones,  10 
Ala.,  401.) 

According  to  these  authorities  there  can  be  no  question  of 
the  validitj'  of  the  settlement  in  this  case.  There  is  an  entire 
absence  of  elements  which  would  vitiate  even  an  ordinary  trans- 
action of  sale,  where,  if  set  aside,  the  parties  may  be  placed  in 
their  former  positions.  And  an  aute-nuptial  settlement,  though 
made  with  a  fraudulent  design  by  the  settler,  should  not  be 
annulled  without  the  clearest  proof  of  the  wife's  participation 
in  the  intended  fraud ;  for  upon  its  annulment  there  can  follow 
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no  dissolution  of  the  marriage,  which  was  the  consideration  of 
the  settlement. 

It  follows  that  the  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded,  with  directions  to  dismiss  the  bill  of 
complaint;  and  it  is  so  ordered. 

Reversed. 


Thomas  B.  Coddington  v.  The  Pbnsacola  and  Georgia  Rail- 
road Company,  the  Trustees  oe  the  Internal  Improve- 
ment Fund  of  the  State  of  Florida,  et  al. 

A  bill  to  resciiit]  u  eoiitiaot  funding  certain  railroad  bonds  into  stock  of 
the  same  road  on  the  gronnd  of  frand,  dismisseil  on  the  ground  of 
laches  and  as  barred  by  the  statute  of  limitations, — it  appearing  that 
the  facts  on  which  tlie  snit  was  brought  were  as  well  known  to  the 
complainant  at  the  time  of  the  transaction  as  at  ttie  time  of  institut- 
ing suit,  and  the  alleged  fact  of  the  death  of  the  principal  officers  of 
the  company  not  appearing  to  have  impeded  the  service  of  process. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

J).  P.  Holland,  for  appellant. 

C.  W.  Jones,  for  appellees. 

Miller,  J. — This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of  Florida  dismiss- 
ing plaintiff's  bill  on  demurrer. 

The  allegations  of  the  bill  show  that  prior  to  1866  plaintiff 
was  the  owner  of  two  hundred  and  Hfty-two  first-mortgage 
bonds  of  the  defendant  railroad  company,  with  several  over- 
due coupons  of  interest  attached ;  that  in  1866  the  president 
of  the  company  induced  him  to  exchange  these  coupons  for 
certificates  of  preferred  stock  of  the  company,  and  that  he 
afterwards  bought  of  other  persons  similar  certificates,  which 
had,  in  like  manner,  been  received  in  exchange  for  unpaid" 
11  v2 
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coupons;  so  that  in  1869  he  was  the  owner  of  $64,085  of  these 
certificates. 

He  alleges  that  the  surrender  of  the  coupons  in  exchange 
for  the  stock  certificates  was  a  fraud  upon  him  by  the  presi- 
dent of  the  company,  upon  whose  representations  he  relied. 

In  what  this  fraud  consisted  is  nowhere  stated,  except  that 
the  company  had  no  authority  under  its  charter  to  issue  such 
stock-,  and  that  if  it  had,  the  certificates  were  invalid  for  want 
of  the  common  seal  of  the  company  to  them. 

We  do  not  think  it  necessary  to  decide  either  of  these  ques- 
tions. They  depend  upon  the  law  of  Florida,  either  its  general 
statutory  law  or  the  charter  of  the  company,  and  of  both  of 
these  the  complainant  must  be  presumed  to  have  notice.  If 
he  had  notice  of  the  law,  he  was  certainly  bound  to  know  that 
the  certificates  which  he  received  were  without  the  seal  of  the 
company. 

There  is  no  allegation  of  any  other  fraud,  nor  any  allegation 
of  the  time  of  discovery  of  any  fraud. 

The  statute  of  limitations  of  Florida  enacts  that  all  action«^ 
ex^cept  those  for  recovery  of  real  estate,  must  be  corpmenced 
within  three  years  after  the  right  accrues ;  but  in  an  action  for 
relief  on  the  ground  of  fraud,  the  cause  of  action  is  not  deemed 
to  have  accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud. 

All  the  facts  now  alleged  to  constitute  the  fraiid  in  this  case 
were  as  well  known  to  complainant  at  the  time  of  the  transac- 
tion as  now. 

The  trustees  of  the  internal  improvement  fund' under  the 
authority  vested  in  t)iem  ,by  Ig-w^  sold  out  the  railroad  cpmpaijiy, 
itp  property  and  frauchises,  by  way  of  foreclosure  of  the  mort- 
gage whicji  secured  the  bonds  and  coupons  of  plaJotift'  and 
others,  in  1869,  for  the  sum  of  |1,220,000.  The  bill  alleges 
that  this  was  without  authority  of  law,  but  no  sufficient  reason 
fpr  the  latter  allegation  ig  giv§n. 

There  is  no  allegation  that  complainant  ever  made  any  de- 
mand upon  these  trustees  for  the  ^lare  of  this  money  due  him 
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on  account  of  these  coupons,  or  notified  them  of  his  intention 
to  rescind  the  contract,  nor  that  he  ever  did  anything  of  the 
kind  to  the  railroad  company.  As  far  as  this  hill  shows,  his 
first  action  or  notice  of  intention  to  rescind  the  contract,  or  to 
assert  rights  to  or  under  the  coupons,  is  this  suit,  brought  in 
1877,  eight  years  after  the  railroad  and  the  franchises  of  the 
company  had  passed  to  purchasers  under  that  sale. 

An  attempt  to  evade  the  statute  of  limitations  and  the  doc- 
trine of  laches  is  made  by  the  following  allegations: 

"Yonr  orator  further  alleges  and  charges  that  by  the  said 
act  of  the  said  trustees  he  has  been  unable  to  follow  said  prop- 
erty, except  without  setting  aside  said  sale  and  title  to  the  said 
property ;  that  the  president  of  said  company  shortly  afterwards 
moved  out  of  the  State  of  Florida  and  has  since  died ;  that  the 
secretary  of  the  company  turned  overall  the  books  and  papers 
to  some  parties  to  your  orator  unknown,  and  that  the  said  sec- 
retary, F.  H.  Flagg,  has  since  died  ;  that  your  orator  has  not 
been  able  to  find  any  board  of  directors  of  said  company  since 
A.  D.  1869. 

"  That  your  orator  is  informed  and  believes  that  there  has- 
been  no  president  or  secretary  elected  by  the  stockholders  or 
others,  and  no  board  of  directors  since  1869;  that  he  has  failed' 
to  get  any  relief,  nor  can  he  find  any  board  of  directors  tO' 
whom  to  appl}-  for  relief  since  1869." 

The  act  of  the  trustees  here  referred  to  was  the  sale  of  the- 
road  for  the  foreclosure  of  the  mortgage.  AU  the  practieablb' 
relief  which  plaintifl:'  can  obtain  by  this  bill  is  against  the  fundi 
arising  from  the  sale  in  the  hands  of  the  trustees  of  the  im- 
provement fund.  This  relief  could  better  have  been  had  imme- 
diately after  the  s^le  than  now.  There  has  been  dtiring  all 
this  time  no  obstruction  to  a  snit  against  them.  The  railroad 
company  became  of  no  consequence,  had  no  property  and  no 
interest  in  this  litigation  after  the  sale. 

It  is  by  no  means  evident  that  if  they  were  liable  to  a  suit, 
that  some  one  could  not  have  been  found  on  whom  service 
could  have  been  made.     There  was  during  all  this  time  the 
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same  means  of  serving  process  on  the  company  that  existed 
when  the  present  suit  was  brought. 

The  marshal  in  this  suit  returns  a  service  on  D.  W.  George, 
one  of  the  directors  of  the  company  in  Florida,  and  he  was 
probably  a  resident-direcJ:or  during  all  that  time.  Upon  this 
service  the  railroad  company  appeared  by  counsel  and  demurred. 

We  are  of  opinion  that,  both  by  reason  of  the  statute  of  lim- 
itations and  the  general  doctrine  of  laches  in  failing  to  tender 
his  certiticates  in  due  time  and  assert  a  rescission  of  the  con- 
tract, the  demurrer  was  well  taken,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 

Affiemed. 


RiCHAED    A.    TlLSHMAN    V.    WiLLIAM    PeOCTOE,   JaMBS     GaM- 

BLK,  W.  A.  Peoctoe,  James  N.  Gamble,  and  Geoege  H. 
Peoctoe. 

1.  A  patent  for  a  pi'oeess,  irrespective  of  the  particular  mode  or  form  of 

apparatus  for  carrying  it  into  effect,  is  adaiissible  under  tlie  patent 
laws  of  the  United  States. 

2.  To  sustain  a  patent  for  a  process,  the  patentee  should  be  the  first  and 

original  inventor  of  the  process,  should  claim  it  in  his  patent,  and,  if 
the  means  of  carrying  it  out  ai'e  not  obvions  to  an  ordinary  mechimic 
skilled  in  tlie  art,  liis  spocification  should  describe  some  mode  of  cai- 
rying  it  out  which  will  produce  a  useful  result. 

3.  If  a  subsequent  inventor  discover  a  new  mode  of  can-ying  out  a  patented 

process,  though  he  may  have  a  patent  foi'  such  new  modi-,  lie  will  not 
be  entitled  to  use  the  process  without  tlie  consent  of  the  patentee 
thereof. 

4.  The  decision  in  Mitchell  v.  Tilghman,  19  Wall..  287,  reviewed  and  over- 

ruled, and  Tilghman's  patent  relating  to  the  manufactiu-e  of  fat  acids 
sustained  as  a  patent  for  a  process. 

5.  The  decisions  in  O'Reilly  v.  Morse,  15  How.,  62,  and  in  the  case  of  Neil- 

son's  patent  for  the  hot  blast,  (Webster's  Reports,)  coramonted  upon 
and  explained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 
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George  Harding,  for  appellant. 

Charles  B.  Collier  and  Mail  R.  Carpenter,  for  appellees. 

Bradley,  J. — This  case  involves  a  consideration  of  the  same 
patent  which  was  the  subject  of  litigation  in  the  case  of  Mitchell 
r.  Tilghman,  reported  in  19  Wallace,  287.  The  evidence  in 
the  present  case,  which  is  quite  an  unwieldy  mass,  is  much  the 
same  as  in  that;  being  supplemented,  however,  by  the  testi- 
mony of  the  patentee  respecting  the  nature  of  his  original 
experiments  and  the  practicabilitj  of  using  profitably  the  coil 
apparatus  described  in  the  patent,  together  with  certain  exhib- 
its relating  to  the  novelty  of  the  alleged  invention.  Upon  the 
renewed  consideration  which  has  been  given  to  the  subject, 
the  court  is  unanimously  of  opinion,  contrary  to  the  decision 
in  the  Mitchell  case,  that  the  patent  of  Tilghman  must  be  sus- 
tained as  a  patent  for  a  process,  and  not  merely  for  the  par- 
ticular mode  of  applying  and  using  the  process  pointed  out  in 
the  specification,  and  that  the  defendants  have  infringed  it  by 
the  processes  used  by  them. 

The  patent  in  question  relates  to  the  treatment  of  fats  and 
oils,  and  is  for  a  process  of  separating  their  component  parts 
so  as  to  render  them  better  adapted  to  the  uses  of  the  arts.  It 
was  discovered  by  Chevreul,  an  eminent  French  chemist,  as 
early  as  1813,  that  ordinary  fat,  tallow,  and  oil  are  regular 
chemical  compounds,  consisting  of  a  base,  which  has  been 
termed  glycerine,  and  of'- different  acids,  termed  generally  fat 
acids,  but  specifically  stearic,  margaric,  and  oleic  acids.  These 
acids,  in  combination  severally  with  glycei'ine,  form  stearine, 
margarine,  and  oleine.  They  are  found  in  different  propor- 
tions in  the  various  neutral  fats  and  oils — stearine  predomi- 
nating in  some,  margarine  in  others,  and  oleine  in  others. 
When  separated. from  their  base,  (glycerine,)  they  take  up  an 
equivalent  of  water,  and  are  called  free  fat  acids.  In  this  state 
they  are  in  a  condition  for  being  utilized  in  the  arts.  The 
stearic  and  margaric  acids  form  a  whitish,  semi-transparent, 
hard  substance  resembling  spermaceti,  which  is  manufactured 
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into  caudles.  They  are  separated  from  the  oleic  acid,  which 
is  a  thin,  oily  fluid,  by  hydrostatic  or  other  powerful  pressure, 
the  oleine  being  used  for  manufacturing  soap  and  other  pur- 
poses. The  base,  (glycerine,)  when  purified,  has  come  to  be 
quite  a  desirable  article  for  many  uses. 

The  complainant's  patent  is  dated  the  3d  day  of  October, 
1854,  and  relates  back  to  the  9th  day  of  January  of  that  year^ 
being  the  date  of  an  English  patent  granted  to  the  patentee 
for  the  same  invention.  It  has  but  a  single  claim,  the  words 
of  which  are  as  follows : 

"Having  now  described  the  nature  of  my  said  invention, 
and  the  manner  of  performing  the  same,  I  hereby  declare  that 
I  claim,  as  of  my  invention,  the  manufacturing  of  fat  acids 
and  glycerine  from  fatty  bodies  by  the  action  of  water  at  a 
high  temperature  and  pressure." 

In  the  case  of  Mitchell  the  ma^'ority  of  the  court  was  of 
opinion  that,  in  the  application  of  the  process  thus  claimed,  the 
patentee  was  confined  to  the  method  of  using  the  process  par- 
ticularly pointed  out  in  the  specification ;  and  as,  by  that,  it 
was  proposed  to  produce  a  very  rapid  separation  of  the  fatty 
elements  hj  the  use  of  a  high  degree  of  heat,  the  operation 
being  eft'ected  in  the  space  of  ten  minutes  by  forcing  the  fat, 
mixed  with  water,  through  a  long  coil  of  strong  iron  tube  pass- 
ing through  an  oven  or  furnace  where  it  was  subjected  to  a 
temperature  equal  to  that  of  melting  lead,  or  612°  Fahrenheit, 
it  was  concluded  by  the  court  that  the  producing  of  the  same 
result  in  a  boiler  subjected  to  only  400°  Fahrenheit,  and  re- 
quiring a  period  of  several  hours  to  efi'ect  the  desired  separa- 
tion, was  not  an  infringement  of  the  patent,  although  the  pro- 
cess by  which  the  etfect  was  produced,  namely,  the  action  of 
water  in  intimate  mixture  with  the  fat,  at  a  high  temperature 
and  under  a  sufficient  pressure  to  prevent  the  formation  of 
steam,  was  undoubtedly  the  same.  On  further  reflection  we 
are  of  opinion  that,  in  the  case  referred  to,  sufiicient  consider- 
ation was  not  given  to  the  fact  that  the  patent  is  for  a  process, 
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and  not  for  any  specific  mechanism  for  carrying  such  process 
into  effect. 

In  order  to  have  a  clearer  understanding  of  the  question,  it 
is  necessary  to  advert  briefly  to  the  history  of  the  art,  and  then 
to  examine  the  terms  of  the  patent  in  greater  detail. 

It  is  conceded  by  the  complainant  that  two  different  pro- 
'  cesses  for  effecting  a  decoinposition  of"  fats  into  their  compo- 
nent elements  had  been  in  practical  operation  prior  to  his  in- 
vention. These  processes  were  called  respectively  the  alkaline 
saponification  process,  and  the  sulphuric  acid  distillation  pro- 
cess. The  first  consisted  of  the  manufacture  of  the  fat  into 
soap  by  the  use  of  lime  or  other  alkali ;  and  then  of  the  de- 
composition of  the  soap  so  produced  into  the  fat  acids  by  the 
aid  of  hydrochloric  or  dilute  sulphuric  acid.  The  decomposi- 
tion of  the  soap  was,  by  a  subsequent  improvement,  effected 
by  distillation  in  an  atmosphere  of  steam.  The  other  process, 
called  the  sulphuric  acid  distillation  process,  consisted  of  the 
direct  saponification  of  fat  by  means  of  concentrated  sulphuric 
acid,  and  the  subsequent  distillation  over  of  the  resulting  fatty 
acids.    By  this  process,  however,  the  glycerine  was  destroyed. 

The  first  of  these  processes  was  patented  by  Gay,  Lussae  & 
Chevreul  in  1825,  but  was  not  brought  into  successful  opera- 
tion in  the  manufacture  of  stearic  candles  until  improved  by 
De  Milly  in  1831.  The  second  process  was  proposed  and  de- 
veloped between  1840  and  1860.  It  was  extensively  used  dur- 
ing and  after  that  period  by  the  large  manufacturing  firm  of 
E.  Price  &  Co.,  of  London,  and  their  successors,  Price's  Patent 
Candle  Company.  Mr.  G.  F.  "Wilson,  one  of  the  shareholders 
in  that  establishment,  and  apparently  a  man  of  accurate  knowl- 
edge on  this  subject,  read  various  papers  illustrative  of  the 
history  of  the  manufacture  before  learned  societies  in  England, 
extracts  from  which  are  contained  in  the  record,  and  throw  con-  ^ 
siderable  light  on  the  matter.  It  appears  from  his  statements 
that  the  distillation  of  the  saponified  fat,  whether  saponified  by 
an  alkali  or  by  sulphuric  acid,  was  often  accompanied  bj'  prej- 
udicial eft'ects  from  the  access  of  atmospheric  air  to  the  con- 
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tents  of  the  still.  To  remedy  this,  he  and  his  associates  adopted 
and  patented  the  introduction  of  superheated  steam  into  the 
still  or  vat  containing  the  fat  acids,  which  excluded  atmospheric 
air,  and  carried  over  the  fatty  vapors  into  the  receiver  in  a  more 
perfect  condition  than  they  had  before  been  able  to  obtain  them. 
These  patents  were  taken  out  in  1843.  In  the  following  year, 
the  same  parties,  Gvvynne  and  Wilson,  found,  what  Dubrunfaut 
had  found  two  or  three  years  before,  that  palm  oil,  which  is  very 
fusible  and  manageable,  can  be  distilled  in  its  crude 'state,- in 
the  manner  last  described,  that  is,  by  the  introduction  of  steam 
into  the  still,  without  the  intervention  of  saponification;  and 
the  distilled  product  being  then  steam-boiled  in  water,  acidu- 
lated with  sulphuric  acid,  and  the  water  allowed  to  settle  and 
separate,  the  resulting  substance  would  be  a  fat  acid.  It  is  riot 
shown  that  this  process  was  ever  carried  into  successful  opera- 
tion prior  to  Tilghman's  patent;  and  judging  from  what  was 
done  by  the  Price  Patent  Candle  Company  in  the  way  of  im- 
provement immediately  after  becoming  acquainted  with  Tilgh- 
man's process,  it  is  to  be  inferred  that  the  steam-distillation 
process  (without  saponitication)  was  still  an  unsuccessful  experi- 
ment when  his  patent  was  issued.  This  experiment,  however, 
must  be  regarded  as  the  nearest  approach  to  the  process  of 
Tilghman  of  anything  done  in  the  art  prior  to  it. 

Wo  do  not  regard  the  accidental  formation  of  fat  acid  in  Per- 
kins's steam  c^'linder  from  the  tallow  introduced  to  lubricate 
the  piston,  (if  the  scum  which  rose  on  the  water  issuing  from 
the  ejection  pipe  was  fat  acid,)  as  of  any  consequence  in  this 
inquiry.  What  the  process  was  by  which  it  was  generated  or 
foi'med,  was  never  fully  understood.  Those  engaged  in  the 
art  of  making  candles,  or  in  any  other  art  in  which  fat  acids 
are  desirable,  certainly  never  derived  the  least  hint  from  this 
accidental  phenomenon  in  regard  to  any  practicable  process 
for  manufacturing  such  acids. 

The  accidental  eti'ects  produced  in  Daniell's  water  barometer 
and  in  Walther's  process  for  purifying  fats  and  oils  preparatory 
to  soap-making  are  of  the  same  character.     They  revealed  no 
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process  for  the  manufacture  of  fat  acids.  If  the  acids  were 
accidentally  and  unwittingly  produced,  whilst  the  operators 
were  in  pursuit  of  other  and  different  results,  without  exciting 
attention,  and  without  its  even  being  known  what  was  done  or 
how  it  had  been  done,  it  would  be  absurd  to  say  that  this  was 
an  anticipation  of  Tilghman's  discovery. 

Nor  do  we  regard  the  patent  of  Manicler,  which  was  taken 
out  in  1826,  as  anticipating  the  process  of  Tilghman.  It  is 
true  that  he  directs  a  mixture  of  fat  with  about  one-quarter  of 
its  weight  of  water,  to  be  placed  in  a  boiler  and  subjected  to  a 
heat  sufficient  to  create  a  pressure  equal  to  one  atmosphere 
above  the  natural  atmospheric  pressure,  or  about  250°  Fah- 
renheit; the  boiler  being  provided  with  a  safety-valve  which 
would  secure  that  degree  of  pressure.  But,  subject  to  this 
pressure,  the  patent  directed  that  the  mixture  should  be  made 
to  boil,  and  of  course  that  the  water  should  be  converted 
into  steam.  The  words  are,  "Apply  fire  to  this  digester  to 
melt  and  digest  the  contained  tallow  or  fat  and  water  and  keep 
up  a  rapid  ebullition  during  about  six  hours."  It  is  probable, 
therefore,  that  any  decomposition  of  the  fat  which  may  have 
been  produced  by  this  process  was  due  to  the  steam  formed 
and  passing  through  the  fat,  as  no  means  appear  to  have  been 
adopted  for  keeping  up  the  mixture  of  the  fat  and  water.  But 
we  have  no  evidence  that  the  process  was  ever  successful  in 
practice.  One  of  the  defendants'  witnesses  testifies  that  he 
tried  it,  and  though  he  got  some  results,  he  adds  this  pregnant 
observation :  "  To  transform  all  the  fat  in  this  way  at  so  low 
a  temperature  would  have  required  many  days."  He  only 
pretends  that  the  sample  which  he  obtained  showed  by  its  ap- 
pearance, as  well  as  by  its  acid  action,  that  the  separation  had 
commenced.  Evidently,  tlierefore,  this  was  but  an  abandoned 
experiment,  since  we  never  hear  any  more  of  it  from  1826 
down  to  the  trial  of  this  cause. 

It  is  unnecessary  to  examine  in  detail  other  alleged  antici- 
pations of  Tilghman's  process.  We  believe  that  we  have 
specified  the  most  prominent  and  reliable  instances. 
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Tilghtnaii's  discovery  was  made  in  1853,  and  was,  in  brief, 
this:  that  the  fat  acids  cati  be  separated  from  glyceriile,  with- 
out injury  to  the  latter,  by  the  single  and  siriiple  process  of 
subjecting  the  neutral  fat,  whilst  in  intirnate  mixture  with 
water,  to  a  high  degree  of  heat,  under  sufficient  pressure  to 
prevent  the  water  from  bfeing  converted  into  steam;  without 
the  employment  of  any  alkali  or  sulphuric  acid,  or  other  sapon- 
ifying agent;  the  operation,  even  with  the  most  solid  fats, 
being  capable  of  completion  in  a  very  few  minutes  when  the 
heat  applied  is  equal  to  that  of  melting  lead,  or  612°  Fahren- 
heit, but  requiring  several  hours  when  it  is  as  low  as  350°  or 
400°  Fahrenheit.  The  only  conditions  are,  a  con-stant  and  in- 
timate commixture  of  the  fat  \^ith  the  water,  a  high  degree  of 
heat,  and  a  pressure  sufficiently  powerful  to  resist  the  conver-  • 
sion  of  the  water  into  steam.  The  restllt  is  a  decomposition  of 
the  fatty  body  into  its  elements  of  glycerine  and  fat  acids,  each 
element  taking  up  the  requisite  equivalent  of  water  essential 
to  its  separate  existence,  and  the  glycerine  in  solution  separat- 
ing itself  from  the  fat  acids  by  settling  to  the  bottom  when  the 
mixed  products  are  allowed  to  stand  and  cool.  In  this  process 
a  chemical  change  takes  place  in  the  fat  in  consequence  of  the 
presence  of  the  water  and  the  active  influence  of  the  heat  and 
pressure  upon  the  mixture. 

We  ate  satisfied  that  Tilghman  was  the  original  discoverer 
of  this  process.  His  priority  was  acknowledged  at  the  time  by 
those  most  interested  to  question  it.  Mr.  Wilson,  to  whose 
statements  reference  hafe  been  made,  and  who  is,  perhaps,  more 
justly  entitled  than  any  one  else  to  claim  an  anticipation  of 
Tilghman's  discovery,  makes  no  such  pretension;  but,  on  the 
contrary,  concedes  Tilghman's  right  to  priority ;  and,  indeed, 
Price's  Patent  Candle  Company,  of  which  Mr.  Wilson  was  a 
member  and  director,  took  a  license  under  Tilghman's  English 
patent. 

As  having  some  bearing  upon  the  proper  construction  of  the 
jjatent  in  suit,  (which  will  presently  be  more  particularly  ex- 
amined,) it  is  proper  to  observe  that  Tilghman's  actual  inven- 
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tion,  as  demonstrated  in  his  experiments  made  in  1853,  before 
making  any  application  for  a  patent,  was  not  confined  to  the 
use  of  a  coil  of  pipe  in  a  heated  chamber  or  furnace  for  effect- 
ing the  process  which  he  claims,  but  was  frequently  exhibited 
by  using  a  simple  digester,  filled  nearly  full  with  a  mixture  of 
fat  and  water  and  heated  in  a  gaa  stove,  or  in  a  vertical  posi- 
tion over  a  gas  lamp ;  the  mixture  of  fat  with  the  water  being 
kept  up  by  a  loose  metallic  rod  or  jumper,  which  thoroughly 
mixed  the  contents  when  the  digester  was  shaken.  Sometimes 
the  digester  was  heated  in  a  horizbntstl  position,  and  being  pro- 
vided with  thin  copper  partitions  fixed  inside,  was  made  to  re- 
volve in  order  to  cause  a  more  perfect  mixture  of  the  materials. 
In  using  the  digester,  it  not  being  provided  with  a  safety-valve, 
a  small  space  was  left  at  the  top  for  the  formation  of  sufficient 
steam  to  prevent,  by  its  elasticity,  the  vessel  from  exploding. 

In  making  these  experiments  Tilghman  not  only  varied  the 
apparatus,  but  applied  different  degrees  of  heat  in  the  opera- 
tion. The  following  is  his  account  of  Some  of  these  proceed- 
ings.    He  says : 

"Before  applying  for  my  patent  I  had  made  many  experi- 
ments in  decomposing  by  water  at  temperatures  below  melting 
bismuth,  sometimes  in  the  coil  form  of  apparatus,  but  most 
frequently  in  digesters.  The  lowest  temperature  tried  by  me 
was  three  hundred  and  tifty  degrees  Fahr.  (350°  F.),  or  120 
pounds  pressure  continued  for  four  hours.  The  digester  was 
as  usual  in  a  vertical  position,  bat  the  heat  was  in  this  case 
given  by  an  oil  bath.  I  obtained  both  fat  acids  and  glycerine 
in  this  experiment,  but  in  such  small  quantities  as  to  prove 
that  though  the  decomposition  did  go  on  at  that  heat,  yet  it 
was  very  slow  compared  with  the  higher  heats.  I  find  notes 
of  another  experiment,  July  15,  1854,  iri  the  coil  apparatus, 
with  palm  oil,  made  at  the  melting  point  of  tin,  440°  Fahr., 
360  pounds  pressure.  It  was  pumped  through  the  coil  very 
slowly,  so  as  to  give  about  thirty  minutes'  heat;  and  found  to 
be  partly  decomposed,  so  that  it  was  returned  to  the  iulet  end 
of  the  apparatus  and  pumped  through  a  second  time  at  the 
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same  rate  and  heat,  which  produced  perfect  decomposition  of 
the  palm  oil  into  fat  acids  and  solution  of  glycerine.  Ten  min- 
utes' exposure  would  have  perfectly  decomposed  palm  oil  at 
the  heat  of  melting  bismuth,  510°  Fahr.  Yet  I  found  70° 
lower  heat  required  six  times  as  long  to  produce  the  same 
effect.  I  had  often  decomposed  tallow  at  510°  Fahr.  before 
taking  out  my  patent,  not  in  the  coil  apparatus,  but  in  the  sim- 
ple vertical  digester.  In  this  case  I  had  to  allow  increased 
time,  on  account  of  the  imperfect  contact  of  the  fat  and  water, 
in  addition  to  that  required  by  the  diminished  temperature." 

In  the  course  of  his  testimony,  Tilghman  explains  why,  in 
his  patent,  he  specially  recommended  the  use  of  the  high  tem- 
perature of  melting  lead  in  applying  his  process  tp  practical 
use.     He  says : 

"  Many  experiments  had  shown  me  that  at  these  higher  tem- 
peratures the  decomposition  was  carried  on  with  the  greatest 
economy  of  fuel  and  cost  of  apparatus.  When  in  London  in 
1847, 1  had  found  Perkins's'house-warming  apparatus,  (jonsist- 
ing  of  coils  of  hundreds  of  feet  of  pipe,  containing  water  at  the 
temperature  of  melting  lead,  had  long  been  in  extensive  do- 
mestic use  there.  On  returning  to  London  in  1853,  I  found 
the  same  apparatus  largely  used  for  heating  bakers'  ovens.  As 
I  thus  found  such  heats  and  pressures  were  perfectl}'  practical 
and  safe,  as  well  as  economical,  I  thought  I  was  bound  to  de- 
scribe my  invention  in  what  I  then  believed  to  be  the  best 
mode  of  carrying  it  out,  and  that,  as  I  was  the  discoverer  of  the 
chemical  fats,  I  could  then  claim  broadly  as  my  process  the 
use  of  water  highly  heated  and  under  pressure  to  decompose 
fats,  no  matter  what  temperature  or  apparatus  was  used." 

And  being  asked  for  his  present  view  as  to  the  practicability, 
economy,  and  safety  of  the  higher  temperatures  as  compared 
with  lower  temperatures,  he  said : 

"  I  think  the  high-pressure  apparatus  is  much  more  econom- 
ical, both  in  the  first  cost  and  in  the  expense  of  working.  Its 
principal  disadvantage  is  that  ordinary  engineers  are  not  fa- 
miliar with  its  management,  and  consequently  dislike  it." 
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In  December,  1853,  Tilglimaii,  having  completed  his  experi- 
ments to  his  own  satisfaction,  filed  a  caveat  in  the  Patent  Office 
preparatory  to  taking  out  a  patent  for  his  invention.  In  this 
caveat  he  says : 

"The  invention  consists  in  subjecting  animal  and  vegetable 
fatty  and  oily  substances  containing  glycerine  to  a  high  tem- 
perature and  pressure  in  close  vessels,  mixed  with  dift'erent 
agents,  according  to  the  effect  desired  to  be  produced  upon  the 
fatty  matter.  Thus,  when  I  wish  to  convert  the  neutral  fatt}' 
substances  into  fatty  acids  and  glycerine,  I  pump  a  mixture  of 
the  fat  and  water,  under  great  pressure,  through  a  series  of 
strong  metal  tubes,  kept  at  about  the  heat  of  melting  lead,  and 
provided  with  a  cooliug-worm  and  safety-valve  at  its  outlet. 
The  neutral  fatty  substance  is  decomposed  by  the  process,  and 
the  fat  acid  and  solution  of  glycerine  which. issue  through  the 
safety-valve  separate  by  settling." 

Tilghman  soon  after  repaired  to  England  and  took  out  a 
patent  there,  dated  the  9th  day  of  January,  1854,  and  sealed 
the  25th  of  March.  He  immediately  put  in  operation  an  ap- 
paratus for  exhibiting  his  process  on  a  small  scale.  Mr.  Wil- 
son, before  mentioned,  witnessed  his  experiments,  and  thus 
speaks  of  them  in  a  paper  communicated  to  the  Journal  of  the 
Society  of  Arts,  January  25,  1856 : 

"In  January,  1854,  Mr.  Tilghman,  an  American  chemist, 
who  has  studied  all  that  has  been  published  here  and  in  France 
on  the  subject  of  aciditication  and  distillation  of  fatty  bodies, 
obtained  a  patent  for  exposing  fats  and  oils  to  the  action  of 
water  at  a  high  temperature,  and  under  great  pressure,  in  order 
to  cause  the  combination  of  the  water  with  the  elements  of  the 
neutral  fats,  so  as  to  produce  at  the  same  time  free  fat  acids 
and  solution  of  glycerine.  He  proposed  to  effect  this  by  pump- 
ing a  mixture  of  fat  and  water,  by  means  of  a  force  pump, 
through  a  coil  of  pipe  heated  to  about  612  Fahrenheit,  kept 
under  a  pressure  of  about  2,000  pounds  to  the  square  inch ; 
and  he  states  that  the  vessel  must  be  closed,  so  that  the  requi- 
site amount. of  pressure  may. be  applied  to  prevent  the  conver- 
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sion  of  water  into  steam.  This  is,  all  must  admit,  a  beautiful, 
original  chemical  idea,  well  carried  out;  it  has  yet  to  prove 
how  far  it  can  compete  successfully  with  distillation.  We  have 
made  an  arrangement  with  Mr.  Tilghman  which  will  give  us 
the  means  of  testing  its  commercial  merits." 

Mr..  Wilson  goes  on  to  state  that  this  process  of  Tilghman 
suggested  to  them  the  idea  of  distilling  fats  by  passing  steam 
into  them  at  a  high  temperature,  whereby  to  resolve  them  into 
glycerine  and  fat  acids.  They  found  the  plan  successful,  and 
that  the  glycerine  distilled  over  with  the  fat  acids,  but  no  longer 
combined  with  them ;  and  in  July,  1854,  they  took  out  a  patent 
for  that  process.  In  a  paper  read  before  the  Glasgow  meeting 
of  the  British  Association  for  the  Advancement  of  Science,  in 
September,  1855,  Mr.  Wilson  thus  refers  to  the  course  of  dis- 
covery which  took. place  in  this  bi'anch  of  manufacture: 

"By  our  first  improvement  in  separating  the  fat  acids  from 
neutral  fats,  the  glycerine  was  decomposed  by  the  direct  action 
of  concentrated  sulphuric  acid  at  a  high  temperature,  and  all 
that  remained  of  it  was  a  charred  precipitate.  A  new  process 
for  .decomposing  neutral  fats  by  water  under  great  pressure 
coming  under  our  notice,"  (referring  to  Tilghman's  process,) 
"  led  us  to  look  again  more  closely  into  our  old  distilling  pro- 
cesses, and  the  doing  this  showed,  what  we  had  often  been  on 
the  brink  of  discovering,  that  glycerine  might  be  distilled. 

"  In  our  new  process  the  only  chemical  agents  employed  for 
decomposing  the  neutral  fat,  and  separating  its  glycerine,  are 
steam  and  heat ;  and  the  only  agents  used  in  purifying  the 
glycerine  thus  obtained  are  heat  and  steam ;  thus  all  trouble 
fi'om  earthy  salts  or  lead  is  escaped. 

"  Distillation,  kowever,  purifies  the  impure  glycerine  of  the 
old  sources. 

"  On  the  table  is  a  series  of  products  of  palm  oil,  which  will 
serve  to  illustrate  the  process.  Steam,  at  a  temperature  of 
from  550^  to  60.0°  Fah.,  is  introduced  into  a  distillery  appa- 
ratus containing  a  quantity  of  palm  oil.  The  fatty  acids  take 
up  their  equivalents  of  water,  and  the  glycerine  takes  up  its 
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equivalent;  they  then  distill  over  together.  In  the  receiver 
the  condensed  glycerine,  from  its  higher  specific  gravity,  sinks 
below.the  fat  acids." 

We  quote  mpre  fully  from  this  paper,  because  it  is  a  contem- 
porary acknowledgment,  made  by  a  man  who  stood  in  the  front 
rank  of  those  who  understood,  and  whose  interest  it  was  to 
understand,  the  most  advanced  process  of  resolving  fats  and 
oils  into  their  component  parts,  that  Tilghman's  "  process  for 
decomposing  neutral  fats  by  water  under  great  pressure  "  was 
"  a  new  process"  ;  and  who,  with  his  associates,  took  hints  from 
it  for  making  new  departures  and  improvements  in  the  art. 
The  statements  of  Mr.  Wilson  on  this  subject  ^re  corroborated 
by  other  witnesses.  Indeed,  nearly  all  those  competent  to 
speak  on  the  subject  state  or  adniit  that  the  process  of  decom- 
posing fats  into  glycerine  and  fat  acids  by  mixing  them  with 
water  and  subjecting  the  mixture  to  a  high  degree  of  heat 
under  a  pressure  sufficient  to  prevent  the  conversion  of  the 
water  into  ^tpam,  was  not  known  in  tlie  arts  prior  to  Tilgh- 
man's discovery.  The  testirapny  of  some  experts  to  the  con- 
trary is  based  upon  their  construction  of  eetrtain  patents  and 
publications  produced  in  evidence,  the  most  important  of  which 
have  already  been  adverted  to. 

The  question  then  arises,  has  Tilghman  secured  the  exclu- 
sive right  to  the  process  of  which  he  was  thus  the  inventor  ? 

An  ex,awipation  of  the  patent  itself,  which  the  preceding 
remarks  will  enable  us  better  to  understand,  will  show,  we 
think,  that  it  yras  intended  tQ  and  does  epver  and  secure  to  the 
patentee  the  geoieral  process  which  lias  been  described,  although 
only  pne  particular  mjeftpd  of  applying  an^  using  it  is  pointed 
out. 

The  8pecifica,tion  describes  the  invention  as  follows  : 

"  My  invention  consists  of  a  process  ^or  producing  free  fat 
acids  and  solution  of  glycerine  from  thpse  fatty  and  oily  bodies 
of  animal  and  vegetable  origin  which  contain  glycerine  as  their 
base.  For  this  purpose,  I  sabject  these  fatty  or  oily  bodies  to 
the  action  of  waiter  at  a  high  temperature  and  pressure,  so  as 
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to  cause  the  elements  of  those  bodies  to  combine  with  water, 
and  thereby  obtain  at  the  same  time  free  fat  acids  and  solution 
of  glycerine.  I  mix  the  fatty  body  to  be  operated  upon  with 
from  a  third  to  a  half  of  its  btilk  of  water,  and  the  mixture  may 
be  placed  in  any  convenient  vessel  in  which  it  can  be  heated 
to  the  melting  point  of  lead,  until  the  operation  is  complete. 
The  vessel  must  be  closed  and  of  great  strength,  so  that  the 
requisite  amount  of  pressure  may  be  applied  to  prevent  the 
conversion  of  the  water  into  steam. 

"  The  process  raaj'  be  performed  more  rapidly  and  also  con- 
tinuously by  causing  the  mixture  of  fatty  matter  and  water  to 
pass  through  a  tube  or  continuous  channel  heated  to  the  tem- 
perature already  mentioned,  the  requisite  pressure  for  prevent- 
ing the  conversion  of  water  into  steam  being  applied  during 
the  process ;  and  this  I  believe  is  the  best  mode  of  carrying  my 
invention  into  effect.  In  the  drawing  hereunto  annexed  are 
shown  figures  of  au  apparatus  for  performing  this  process  speed- 
ily and  continuously,  but  which  apparatus  I  do  not  intend  to 
claim  as  any  part  of  my  invention." 

The  speciiication  then  goes  on  to  describe,  by  the  aid  of  the 
drawing  referred  to,  the  particular  device  mentioned.  But  it 
is  evident,  and  indeed  is  expressly  announced,  that  the  process 
claimed  does  not  have  reference  to  this  particular  device,  for 
the  apparatus  described  was  well  known,  being  similar  to  that 
used  for  producing  the  hot  blast  and  for  heating  water  for  the 
purpose  of  warming  houses.  It  consists  of  a  coil  of  iron  pipe 
or  other  metallic  tubing  erected  in  an  oven  or  furnace,  where 
it  can  be  subjected  to  a  high  degree  of  heat;  and  through  this 
pipe  the  mixture — of  nearly  equal  parts  of  fat  and  water,  made 
into  an  emulsion  in  a  separate  vessel  by  means  of  a  rapidly 
vibrating  piston  or  dasher — is  impelled  by  a  force  pump  in  a 
nearly  continuous  current,  with  such  regulated  velocity  as  to 
subject  it  to  the  heat  of  the  furnace  for  a  proper  length  of  time 
to  produce  the  desired  result,  which  time,  when  the  furnace  is 
heated  to  the  temperature  of  612°  Fahrenheit,  is  only  about 
ten  minutes.     The  fat  and  wiiter  are  kept  from  separating  by 
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the  vertical  position  of  the  tubes,  us  well  as  by  the  constant 
movement  of  the  current,  and  are  prevented  from  being  con- 
verted into  steam  by  weighting  the  exit  valve  by  which  the 
product  is  discharged  into  the  receiving  vessel,  so  that  none  of 
it  can  escape  except  as  it  is  expelled  by  the  pulsations  produced 
by  the  working  of  the  force  pump.  Before  arriving  at  the  exit 
valve,  the  pipe  is  passed  in  a  second  coil,  through  an  exterior 
vessel  tilled  with  water,  by  which  the  temperature  of  the  prod- 
uct is  reduced.  After  the  product  is  discharged  into  the  re- 
ceiving vessel,  it  is  allowed  to  stand  and  cool  until  the  glycer- 
ine settles  to  the  bottom  and  separates  itself  from  the  fat  acids. 
The  latter  are  then  subjected  to  washing  and  hydraulic  press- 
ure in  the  usual  way. 

After  describing  this  apparatus,  it  is  added  : 

"Although  the  decomposition  of  the  neutral  fats  by  water 
takes  place  with  great  quickness  at  the  proper  heat,  yet  I  pre- 
fer that  the  pump  should  be  worked  at  such  a  rate,  in  propor- 
tion to  the  length  or  capacity  of  the  heating  tubes,  that  the  mix- 
ture while  flowing  through  them  should  be  maintained  at  the 
desired  temperature  for  ten  minutes  before  it  passes  into  the 
refrigerator  or  cooling  part  of  the  apparatus." 

It  is  evident  that  the  passing  of  the  mixture  of  fat  and  water 
througn  a  heated  coil  of  pipe  standing  in  a  furnace  is  only  one 
of  several  ways  in  which  the  process  may  be  applied.  The  pat- 
entee suggests  it  as  what  he  conceived  to  be  the  best  way,  ap- 
parently because  the  result  is  produced  with  great  rapidity  and 
completeness.  But  other  forms  of  apparatus,  known  and  in 
public  use  at  the  time,  can  as  well  be  employed  without  chang- 
ing the  process.  A  common  digester  or  boiler  can  evidently 
be  so  used,  provided  proper  means  are  employed  to  keep  up 
the  constant  admixture  of  the  water  and  fat,  which  is  a  sive  qua 
7ion  in  the  operation.  Til'ghman  himself,  as  we  have  seen, 
often  used  such  digesters  in  making  his  experiments  before 
applying  for  his  patent;  and  in  putting  up  machinery  for  his 
licensees  after  his  patent  was  obtained,  he  did  the  same  thing, 
when  the  parties  desired  it.  Yet  surely  the  identity  of  the  pro- 
12  v2 
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cess  was  not  changed  by  thus  clianging  flie  form  of  apparatus. 
No  great  amount  of  invention  was  required  to  adapt  dilier- 
ent  forms  of  well-known  apparatus  to  the  application  of  the 
process.  The  principal  difficult}-  would  be  in  providiug  an 
internal  arrangement  in  the  boiler  or  digester  for  successfully 
keeping  up  the  intimate  commixture  of  tfie  fat  and  water.  It 
is  evident  that  this  could  be  accomplished  bj-  means  of  revolv- 
ing reels  armed  with  buckets,  or  of  a  force  pump  constantly 
transferring  the  heavy  stratum  of  water  from  the  bottom  of 
the  mass  to  the  top,  aided  by  horizontal  diaphragms  partially 
sectionizing  the  digester.  These  devices  were  resorted  to  by 
Tilghman  and  others  when  they  used  a  boiler  instead  of  a  coil 
of  pipe. 

Whilst  Tilghman  in  his  patent  recommends  the  high  degree 
of  heat  named,  he  does  not  conline  himself  to  that.  It  had 
been  fully  developed  in  his  experiments,  and  was  well  known 
to  him,  that  a  lower  degree  of  heat  could  be  employed  by 
taking  longer  time  to  perform  the  operation  ;  and  this  would 
be  necessary  when  boilers  or  digesters  of  considerable  size 
were  used  instead  of  the  coil  of  pipe,  on  account  of  the  de- 
creasing power  of  large  vessels  to  resist  the  internal  pressure. 
The  specification,  after  describing  the  use  of  a  metallic  coil  of 
pipe,  proceeds  to  add : 

"  The  melting  point  of  lead  has  been  mentioned  as  the 
proper  heat  to  be  used  in  this  operation,  because  it  has  been 
found  to  give  good  results.  But  the  change  of  fatty  matters 
into  fat  acid  and  glycerine  takes  place  with  some  materials 
(such  as  palm  oil)  at  or  below  the  melting  point  of  bismuth 
[510°  Fahr.] ;  yet  the  heat  has  been  carried  considerably  above 
the  melting  point  of  lead  without  any  apparent  injury,  and  the 
decomposing  action  of  the  water  becomes  more  powerful  as 
the  heat  is  increased.  By  starting  the  apparatus  at  a  low  heat, 
and  gradually  increasing  it,  the.  temperature  giving  products 
most  suitable  to  the  intended  application  of  the  fatty  body  em- 
ployed, can  easily  be  determined." 

Now,  when  we  find  it  stated,  as  we  do  in  this  specification, 
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that  the  patentee  subjects  "  fatty  or  oily  bodies  to  the  action  of 
water  at  a  high  temperature  and  pressure,  so  as  to  cause  the 
elements  of  those  bodies  to  combine  with  water  " ;  that  "  the 
mixture  may  be  placed  in  any  convenient  vessel  in  which  it 
can  be  heated  to  the  melting  point  of  lead,  until  the  operation 
is  complete";  that  the  vessel  must  be  closed  and  of  great 
strength,  so  that  the  requisite  amount  of  pressure  maj'  be  ap- 
plied to  prevent  the  conversion  of  the  water  into  steam  ";  that 
"  the  decomposition  of  the  neutral  fats  by  water  takes  place 
with  great  quickness  at  the  proper  heat";  that  "  the  melting 
point  of  lead  has  been  mentioned  as  the  proper  heat  to  be  used 
in  this  operation,  because  it  Vias  been  found  to  give  good  re- 
sults " ;  that  "  the  change  of  fatty  matters  into  fat  acid  and 
glycerine  takes  place  with  some  materials  at  or  below  the  melt- 
ing point  of  bismuth  " ;  that  the  decomposing  action  of  water 
becomes  more  powerful  as  the  heat  is  increased  "  ;  that  "  by 
starting  the  apparatus  at  a  low  heat,  and  gradually  increasing 
it,  the  temperature  giving  products  most  suitable  to  the  in- 
tended application  of  the  fatty  body  employed,  can  easily  be 
determined  " ;  and  when  we  then  find  that  the  patentee  cate- 
gorically claims,  in  general  terms,  as  his  invention,  "the  manu- 
faduring  of  fat  acids  and  fflycerine  from  fatty  bodies  by  the  action 
of  loater  at  a  high  temperature  and  pressure,"  and  being  satisfied 
that  he  was,  in  fact,  the  inventor  of  the  general  process  de- 
scribed and  bodied  forth  in  the  specification, — how  can  we,  by 
any  fair  rule  of  construction,  circumscribe  this  claim  in  such  a 
manner  as  that  it  shall  only  cover  the  process  when  applied  in 
the  use  of  a  coil  of  pipe  heated  to  612°  Fahrenheit  ?  Or,  if 
we  allow  it  to  embrace  any  "  convenient  vessel,"  and  do  not 
confine  it  to  a  coil  of  pipe,  how  can  we  confine  it  to  a  partic- 
ular degree  of  heat  ?  What  did  Tilghman  discover  ?  And 
wha,t  did  he,  in  terms,  claim  by  his  patent  ?  He  discovered 
that  fat  can  be  dissolved  into  its  constituent  elements  by  the 
use  of  water  alone  under  a  high  degree  of  heat  and  pressure, 
and  he  patented  the  process  of  "  manufacturing  fat  acids  and 
glycerine  from  fatty  bodies  by  the  action  of  water  at  a  high 
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temperatui'e  and  pressure."  Had  the  process  been  known  and 
used  before,  and  not  been  Tilghman's  invention,  he  could  not 
then  have  claimed  anything  more  than  the  particular  apparatus 
described  in  his  patent;  but  being  the  inventor  of  the  process, 
as  we  are  satistied  was  the  fact,  he  was  entitled  to  claim  it  in 
the  manner  he  did. 

That  a  patent  can  be  granted  for  a  process,  there  can  be  no 
doubt.  The  patent  law  is  not  confined  to  new  machines  and 
new  compositions  of  matter,  but  extends  to  any  new  and  useful 
art  or  manufacture.  A  manufacturing  process  is  clearly  an 
art  within  the  meaning  of  the  law.  Goodyear's  patent  was  for 
a  process,  namely,  the  process  of  vulcanizing  India  rubber  bj' 
subjecting  it  to  a  high  degree  of  heat  when  mixed  with  sulphur 
and  a  mineral  salt.  The  apparatus  for  performing  the  process 
was  not  patented,  and  was  not  material.  '  The  patent  pointed 
out  how  the  process  could  be  effected,  and  that  was  deemed 
sufficient.  Neilson's  patent  was  for  the  process  of  applying  the 
hot  blast  to  furnaces  by  forcing  the  blast  through  a  vessel  or 
receptacle  situated  between  the  blowing  apparatus  and  the  fur- 
nace and  heated  to  a  red  heat,  the  form  of  the  heated  vessel 
being  stated  by  the  patent  to  be  immaterial.  These  patents 
were  sustained  after  the  strictest  scrutiny  and  against  the 
strongest  opposition. 

On  the  subject  of  patents  for  processes,  Mr.  Justice  Grier,  in' 
delivering  the  opinion  of  this  court  in  Corning  v.  Burden,  15 
How.,  267,  said: 

"A  process  eo  nomine  is  not  made  the  subject  of  a  patent  in 
our  act  of  Congress.  It  is  included  under  the  general  term 
'useful  art.'  An  art  may  require  one  or  more  processes  in 
order  to  produce  a  certain  result  or  manufacture.  The  term 
'machine'  includes  every  mechanical  device  or  combination 
of  mechanical  powers  and  devices  to  perform  some  function  or 
to  produce  a  certain  effect  or  result.  But  where  the  result  "or 
effect  is  produced  by  chemical  action,  by  the  operation  or  ap- 
plication of  some  element  or  power  of  nature,  or  of  one  sub- 
stance to  another,  such  modes,  methods,  or  operations  are 
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called  processes.  A  new  process  is  usually  the  result  of  a 
discovery ; ,  a  machine,  of  invention.  The  arts  of  tanning,  dye- 
ing, making  water-proof  cloth,  vulcanizing  India  rubber,  smelt- 
ing or^s,  and  numerous  others,  are  usually  carried  on  by  pro- 
cesses, as  distinguished  from  machines.  One  may  discover  a 
new  and  useful  improvement  in  the  process  of  tanning,  dyeing, 
&c.,  irrespective  of  any  particular  form  of  machinery  or  me- 
chanical device ;  and  another  may  invent  a  labor-saving 
machine,  by  which  the  operation  or  process  may  be  performed, 
and  each  maj'  be  entitled  to  his  patent ;  as,  for  instance :  A 
has  discovered  that  by  exposing  India  rubber  to  a  certain  de- 
gree of  heat,  in  mixture  or  connection  with  certain  metallic 
salts,  he  can  produce  a  valuable  product  or  manufacture ;  he 
is  entitled  to  a  patent  for  his  discovery,  as  a  process  or  im- 
provement in  the  art,  irrespective  of  any  machine  or  mechan- 
ical device.  B,  on  the  contrary,  may  invent  a  new  furnace,  or 
stove,  or  steam  apparatus,  by  which  this  process  may  be  car- 
ried on  with  much  saving  of  labor  and  expense  of  fuel,  and  he 
will  be  entitled  to  a  patent  for  his  machine  as  an  improvement 
in  the  art." 

Neilson's  patent,  above  referred  to,  had  some  features  vei'y 
similar  to  those  of  Tilghman's.  The  strong  objection  urged 
against  the  latter  is,  that  the  particular  apparatus  described  in 
the  specification  is  not  that  which  is  generally  used,  and  that 
it  cannot  be  used  with  much  profit  or  success  in  large  manu- 
facturing operations ;  whereas  the  slower  method  of  dissolving 
fats  in  a  common  boiler  or  digester,  at  a  lower  temperature 
even  than  that  of  melting  bismuth,  which  is  not  described  in 
the  speciiication,  is  the  one  which  is  generally  adopted.  Pre- 
cisely this  circumstance  existed  in  reference  to  the  patent  of 
STeilson.  The  specification  directed  that  the  blast  or  current 
of  air  produced  by  the  blowing  apparatus  should  be  passed  into 
an  air  vessel  or  receptacle  heated  to  a  red  heat,  and  from 
thence  into  the  furnace.  Then,  after  stating  that  the  air  ves- 
sel or  receptacle  should  be  increased  in  size  according  to  the 
size  of  the  forge  or  furnace  to  be  supplied,  the  specification 
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adds :  "The  form  or  shape  of  the  vessel  or  receptacle  is  imma- 
terial to  the  effect,  and  may  be  adapted  to  the  local  cii-clini- 
stances  or  situation."  Now,  the  most  simple  and  natural  form 
of  an  air  vessel  for  heating  the  blast,  as  here  directed,  would 
be  a  box  or  chamber,  or  a  cylindrical  vessel ;  but  it  turned  out 
in  practice  that  a  receptacle  of  this  kind  would  answer  the  pur- 
pose but  very  imperfectly,  and  that  the  best  and  most  useful 
method  was  to  heat  the  blast  in  a  series  of  tubes  placed  in  a  ■ 
heated  oven.  This  was  held  to  be  no  ground  for  invalidating 
the  patent,  or  for  preventing  it  from  covering  intermediate 
tubes,  as  well  as  an  intermediate  box  or  chamber,  the  jury  be- 
ing of  the  opinion  that  a  man  of  ordinary  skill  and  knowledge 
in  the  construction  of  blowing  and  air-heating  apparatus  would 
be  able,  from  the  information  contained  in  the  specification,  to 
erect  a  machine  which  would  answer  some  beneiicial  purpose 
in  the  application  of  the  process,  and  would  not  be  misled  and 
prevented  from  so  doing  by  the  declaration  that  the  form  or 
shape  of  the  vessel  or  receptacle  was  immaterial  to  the  effect. 
In  this  view  of  the  subject  the  patent  was  sustained  after  very 
great  consideration. 

Some  question  has,  indeed,  been  made  whether  ISTeilson's 
patent  was  sustained  as  a  patent  for  a  process.  The  Court  of 
Exchequer,  in  reviewing  the  proceedings  at  the  trial,  and  an- 
swering the  objection  that  it  was  a  patent  for  a  principle,  said: 
"  It  is  very  difficult  to  distinguish  it  from  the  specification  of  a 
patent  for  a  principle,  and  this  at  first  created  in  the  minds  of 
some  of  the  court  much  difficulty;  but  after  full  consideration, 
we  think  that  the  plaintiff  does  not  merely  claim  a  principle, 
but  a  machine  embodying  a  principle,  and  a  very  valuable  one. 
We  think  the  case  must  be  considered  as  if  the  principle  being 
well  known,  the  plaintiff  had  first  invented  a  mode  of  apjplyiyig 
it  by  a  mechanical  apparatus  to  furnaces ;  and  his  invention 
consists  in  this — bij  interposing  a  receptacle  for  heated  air  between 
the  bloioing  apparatus  and  the  furnace.  In  this  receptacle  he  di- 
rects the  air  to  be  heated  by  the  application  of  heat  externally 
to  the  receptacle,  and  thus  he  accomplishes  the  object  of  ap- 
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plying  the  blast,  wbich  was  before  of  cold  air,  in  a  heated  state 
to  the  furnace."     (Webster's  Rep.,  371.) 

In  this  passage,  we  think  that  the  Court  of  Exchequer,  who 
spoke  through  Baron  Parke,  drew  the  true  distinction  between 
a  mere  principle,  as  the  subject  of  a  patent,  and  a  process  by 
which  a  principle  is  applied  to  effect  a  useful  result.  That  a 
hot  blast  is  better  than  a  cold  blast  for  smelting  iron  in  a  fur- 
nace, was  the  principle  or  scientific  fact  discovered  by  Neilson. 
And  yet,  being  nothing  Imt  a  principle,  he  could  not  have  a 
patent  for  that.  But  having  invented  and  practically  exem- 
plified a  process  for  utilizing  this  principle,  namely,  that  of 
heating  the  blast,  in  a  receptacle,  between  the  blowing  appa- 
ratus and  the  furnace,  he  was  entitled  to  a  patent  for  that 
process,  although  he  did  not  distinctly  point  out  all  the  forms 
of  apparatus  bj'  which  the  process  might  be  applied — having, 
nevertheless,  pointed  out  a  particular  apparatus  for  that  pur- 
pose, and  having  thus  shown  that  the  process  could  be  practi- 
cally and  usefully  applied.  Another  person  might  invent  a 
better  apparatus  for  applying  the  process  than  that  pointed  out 
by  Neilson,  and  might  obtain  a  patent  for  such  improved  ap- 
paratus ;  but  he  could  not  use  the  process  without  a  license  from 
Neilson.  His  improved  apparatus  would,  in  this  respect,  stand 
in  a  relation  to  the  process  analogous  to  that  which  an  improve- 
ment on  a  patented  machine  bears  to  the  machine  itself. 

That  Neilson's  patent  was  regarded  as  for  a  process,  is  ap- 
parent from  what  is  said  by  the  judges  who  had  it  under 
consideration.  Thus  Baron  Parke,  at  the  trial,  had  said :  "  The 
specification  and  patent  together  make  it  clear  what  the  dis- 
covery was:  it  was  the  introduction  of  hot  air,  by  means  of 
heating  it  before  it  was  introduced  into  the  furnace,  between 
the  blowing  apparatus  and  the  furnace."  (Webster,  312.) 
And  when  the  matter  came  before  the  House  of  Lords,  after 
a  trial  in  Scotland,  Lord  Campbell  said:  "After  the  construc- 
tion first  put  upon  it  [the  patent]  by  the  learned  judges  of  the 
Court  of  Exchequer,  sanctioued  by  the  high  authority  of  my 
noble  and  learned  friend  now  upon  the  wool-sack,  when  pre- 
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siding  in  the  Court  of  Chancery,  I  think  the  patent  must  be 
taken  to  extend  to  all  machines,  of  whatever  construction, 
wherei)y  the  air  is  heated  intermediately  between  the  blowing 
apparatus  and  the  blast  furnace.  That  being  so,  the  learned 
judge  was  perfectly  justified  in  telling  the  jury  that  it  was  un- 
necessary for  them  to  compare  one  apparatus  with  another, 
because,  confessedly,  that  system  of  conduit  pipes  was  a  mode 
of  heating  air  by  an  intermediate  vessel  between  the  blowing 
apparatus  and  the  blast  furnace,  and  therefore  it  was  an  infrac- 
tion of  the  patent."     (Webster,  715.) 

This  case  of  the  hot  blast  was  commented  upon  in  the  great 
case  of  O'Reilly  v.  Morse,  reported  in  15  Howard,  62,  and  is 
there  recognized  and  approved  in  the  opinion  of  this  court 
delivered  by  Chief  Justice  Taney.  After  quoting  the  remarks 
of  Baron  Parke  in  the  Court  of  Exchequer,  cited  above,  the 
chief  justice  says  :  "  We  see  nothing  in  this  opinion  difl'ering 
in  any  degree  from  the  familiar  principles  of  law  applicable  to 
patent  cases.  Neilson  claimed  no  particular  mode  of  construct- 
ing the  receptacle,  or  of  heating  it.  He  pointed  out  the  manner 
in  which  it  might  be  done,  but  admitted  that  it  might  also  be 
done  in  a  variety  of  ways,  and  at  a  higher  or  lower  temper- 
ature ;  and  that  all  of  them  would  produce  the  effect  in  a 
greater  or  less  degree ;  provided  the  air  was  heated  by  passing 
through  a  heated  receptacle.  *  *  *  Whoever,  therefore, 
used  this  method  of  throwing  hot  air  into  the  furpace,  used 
the  process  he  had  invented,  and  thereby  infringed  his  patent, 
although  the  form  of  the  receptacle  or  the  mechanical  arrange- 
ments for  heating  it  might  be  diii'erent  from  those  described 
by  the  patentee.  For  whatever  form  was,  adopted  for  the 
receptacle,  or  whatever  mechanical  arrangements  were  made 
for  heating  it,  the  effect  would  be  pi'oduced  in  a  greater  or  less 
degree,  if  the  heated  receptacle  was  placed  between  the  blower 
and  the  furnace,  and  the  current  of  air  passed  through  it. 
If  «  *  r^T^Q  patent  was  supported  because  he  [Neilson]  had 
invented  a  mechanical  apparatus  by  which  a  current  of  hot 
air,  instead  of  cold,  could  be  tlirown  in.     And  this  new  method 
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was  protected  by  the  patent.  The  interposition  of  a  heated 
receptacle,  m,  aiiij  form,  was  the  novelty  he  invented."  (15 
How.,  115,  116.) 

We  have  quoted  these  remarks  of  the  chief  justice  more 
fully  because  they  show  most  clearly  that  he  put  the  same  con- 
struction upon  Neilson's  patent  that  was  put  upon  it  by  Lord 
Campbell,  and  that  he  fully  acquiesced  in  the  legality  and 
validity  of  a  patent  for  a  process.  Yet  it  has  been  supposed 
that  the  decision  in  O'Reilly  v.  Morse  was  adverse  to  patents 
for  mere  processes.  The  mistake  has  undoubtedly  arisen  from 
confounding  a  patent  for  a  process  with  a  patent  for  a  mere 
principle.  We  think  that  a  careful  examination  of  the  judg- 
ment in  that  case  will  show  that  nothing  adverse  to  patents 
for  processes  is  contained  in  it.  The  eighth  claim  of  Morse's 
patent  was  held  to  be  invalid  because  it  was  regarded  by  the 
court  as  being  not  for  a  process,  but  for  a  mere  principle.  It 
amounted  to  this,  namely,  a  claim  of  the  exclusive  right  to  the 
use  of  electro-magnetism  as  a  motive  power  for  making  intel- 
ligible marks  at  a  distance ;  that  is,  a  claim  to  the  exclusive 
use  of  one  of  the  powers  of  nature  for  a  particular  purpose. 
It  was  not  a  claim  of  an\'  particular  machinery,  nor  a  claim  of 
any  particular  process  for  utilizing  the  power ;  but  a  claim  of 
the  power  itself — a  claim  put  forward  on  the  ground  that  the 
patentee  was  the  first  to  discover  that  it  could  be  thus  em- 
ployed.    This  claim  the  court  held  could  not  be  sustained. 

That  this  was  the  true  ground  of  the  decision,  will  be  mani- 
fest from  the  following  observations  of  the  chief  justice  in 
the  opinion  already  quoted  from.  He  says:  "He  [Morse] 
claims  the  exclusive  right  to  every  improvement  where  the 
motive  power  is  the  electric  or  galvanic  current,  and  the  result 
is  the  marking  or  printing  intelligible  characters,  signs,  or  let- 
ters at  a  distance.  If  this  claim  can  be  maintained,  it  matters 
not  by  what  process  or  machinery  the  result  is  accomplished. 
For  aught  that  we  now  know,  some  future  inventor,  in  the  on- 
ward march  of  science,  may  discover  a  mode  of  writing  or 
printing  at  a  distance  by  means  of  the  electric  or  galvanic 
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current,  without  using  any  part  of  the  process  or  combination 
set  forth  in  the  plaintiff's  specification.  *  *  *  In  fine,  he 
claims  an  exclusive  right  to  use  a  manner  and  process  which  he 
has  not  described  and  indeed  had  not  invented,  and  therefore 
could  not  describe  when  he  obtained  his  patent.  The  court  is 
of  opinion  that  the  claim  is  too  broad,  and  not  warranted  by 
law.  *  *  *  It  is  the  high  praise  of  Professor  Morse,  that 
he  has  been  able  by  a  new  combination  of  known  powers,  of 
which  electro-magnetism  is  one,  to  discover  a  method  by  which 
intelligible  marks  or  signs  may  be  printed  at  a  distance.  And 
for  the  method  or  process  thus  discovered  he  is  entitled  to  a 
patent.  But  he  has  not  discovered  that  the  electro-magnetic 
current,  used  as  a  motive  power,  in  any  other  method,  and  with 
any  other  combinations,  will  do  as  well."  After  reviewing  the 
statutes  and  decisions  bearing  upon  the  subject,  the  chief  jus- 
tice makes  a  summary  conclusion  of  the  whole  matter,  as 
follows:  '"Whoever  discovers  that  a  certain  useful  result  will 
be  produced  in  any  art,  machine,  manufacture,  or  composition 
of  matter,  by  the  use  of  certain  means,  is  entitled  to  a  patent 
for  if;  provided  he  specifies  the  means  he  uses  in  a  manner  so 
full  and  exact  that  any  one  skilled  in  the  science  to  whic'h  it 
appertains,  can,  by  using  the  means  he  specifies,  without  anj' 
addition  to  or  subtraction  from  them,  produce  precisely  the 
result  he  describes.  And  if  this  cannot  be  done  by  the  means 
he  describes,  the  patent  is  void.  And  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right  to  use  the  means 
he  specifies  to  produce  the  result  or  effect  he  describes,  and 
nothing  more.  And  it  makes  no  difference,  in  this  respect, 
whether  the  effect  is  produced  by  chemical  agency  or  combi- 
nation ;  or  by  the  application  of  discoveries  or  principles  in 
natural  philosophy,  known  or  unknown  before  his  invention  ; 
or  by  machinery  acting  altogether  upon  mechanical  principles. 
In  either  case  he  must  describe  the  manner  or  process  as  above 
mentioned,  and  the  end  it  accomplishes.  And  any  one  may 
lawfully  accomplish  the  same  end  without  infringing  the  pat- 
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ent,  if  he  usea  means  substantially  difterent  from  those  de- 
scribed."    (15  How.,  119.) 

It  seems  to  us  that  this  clear  and  exact  summary  of  the  law 
aftbrds  the  key  to  almost  every  case  that  can  arise.  "  Who- 
ever discovers  that  a  certain  useful  result  will  be  produced  in 
any  art  by  the  use  of  certain  means  is  entitled  to  a  patent  for 
it,  provided  he  specifies  the  means."  But  everything  turns  on 
the  force  and  meaning  of  the  word  "  means."  It  is  very  cer- 
tain that  the  means  need  not  be  a  machine,  or  an  apparatus ; 
it  may,  as  the  court  says,  be  a  process.  A  machine  is  a  thing; 
a  process  is  an  act,  or  a  mode  of  acting.  The  one  is  visible 
to  the  eye — an  object  of  perpetual  observation  ;  the  other  is 
a  conception  of  the  mind,  seen  only  by  its  effects  when  being 
executed  or  performed.  Either  may  be  the  means  of  produc- 
ing a  useful  result.  The  mixing  of  certain  substances  together, 
or  the  heating  of  a  substance  to  a  certain  temperature,  is  a 
process.  If  the  mode  of  doing  it,  or  the  apparatus  in  or  by 
which  it  may  be  done,  is  sufficiently  obvious  to  suggest  itself 
to  a  person  skilled  in  the  particular  art,  it  is  enough,  in  the 
patent,  to  point  out  the  process  to  be  performed,  without  giving 
supererogatory  directions  as  to  the  apparatus  or  method  to  be 
employed.  If  the  mode  of  applying  the  process  is  not  obvi- 
ous, then  a  description  of  a  particular  mode  by  which  it  may 
be  applied  is  sufficient.  There  is,  then,  a  description  of  the 
process  and  of  one  practical  mode  in  which  it  may  be  applied. 
Perhaps  the  process  is  susceptible  of  being  applied  in  many 
modes  and  by  the  use  of  many  forms  of  apparatus.  The  in- 
ventor is  not  bound  to  describe  them  all  in  order  to  secure  to 
himself  the  exclusive  right  to  the  process,  if  he  is  really  its 
inventor  or  discoverer.  But  he  must  describe  some  particular 
mode,  or  some  apparatus,  by  which  the  process  can  be  applied 
with  at  least  some  beneficial  result,  in  order  to  show  that  it  is 
capable  of  being  exhibited  and  performed  in  actual  experience. 

Let  us  apply  these  principles  to  the  present  case.  In  the  first 
place,  the  claim  of  the  patent  is  not  for  a  mere  principle.  The 
chemical  principle,  or  scientific  fact,  upon  which  it  is  founded 
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is,  that  the  elements  of  neutral  fat  require  to  be  severally  united 
with  an  atomic  equivalent  of  water  in  order  to  separate  from 
each  other  and  become  free.  This  chemical  fact  was  not  dis- 
covered bj'  Tilghman.  He  only  claims  to  have  invented  a 
particular  mode  of  bringing  about  the  desired  chemical  union 
between  the  fatty  elements  and  water.  He  does  not  claim 
every  mode  of  accomplishing  this  result.  He  does  not  claim 
the  lime  saponification  process,  nor  the  sulphuric  acid  distilla- 
tion process,  and  if,  as  contended,  the  result  was  accomplished 
by  Dubrunfaut,  Wilson,  and  Scharling,  by  means  of  steam  dis- 
tillation, he  does  not  claim  that  process.  He  only  claims  the 
process  of  subjecting  to  a  high  degree  of  heat  a  mixture,  con- 
tinually kept  up,  of  nearly  equal  quantities  of  fat  and  water  in 
a  convenient  vessel  strong  enough  to  resist  the  effort  of  the 
mixture  to  convert  itself  into  steam.  This  is  most  certainly  a 
process.  It  is  clearly  pointed  out  in  the  specification,  and  one 
particular  mode  of  applying  it  and  carrying  it  into  effect  is 
described  in  detail.  But  it  is  not  the  particular  apparatus  de- 
scribed which  Tilghman  desires  to  secure  by  his  patent.  Hav- 
ing pointed  out  the  process  and  suggested  a  particular  mode 
of  applying  it,  he  claims  as  his  invention  "  the  manufacturing  of 
fat  acids  and  glycerine  from  fatty  bodies  by  the  action  of  water  at  a 
high  temperature  and  pressure."  The  true  construction  of  this 
claim  is  to  be  sought  by  comparing  it,  as  we  have  already  done, 
with  the  context  of  the  specification ;  with  the  statement  of  the 
patentee  that  his  "  invention  consists  of  a  process  for  producing 
free  fat  acids  and  solution  of  glycerine  from  those  fatty  and 
oily  bodies  of  animal  and  vegetable  origin  which  contain  glyc- 
erine as  a  base";  that  "for  this  purpose  he  subjects  these 
fatty  and  oily  bodies  to  the  action  of  water  at  a  high  tempera- 
ture and  pressure,  so  as  to  cause  the  elements  of  those  bodies 
to  combine  with  water  and  thereby  obtain  at  the  same  time 
free  fat  acids  and  solution  of  glycerine";  that  he  "mixes  the 
fatty  body  to  be  operated  upon  with  from  a  third  to  a  half  of 
its  bulk  of  water,  and  the  mixture  may  be  placed  in  any  con- 
venient vessel  in  which  it  can  be  heated  to  the  melting  point 
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of  lead";  ("which  is  afterwards  explained  to  be  only  desirable 
for  a  quick  result,  not  essential;)  that  "the  vessel  must  be 
closed  and  of  great  strength,  so  that  the  requisite  amount  of 
pressure  may  be  applied  to  prevent  the  conversion  of  the  water 
into  steam."  This  is  the  process  which  the  patentee  claims  to 
have  invented;  and  this  description  of  it  gives  the  proper  con- 
struction and  qualitication  to  the  claim. 

It  is  objected  that  the  particular  apparatus  described  in  the 
patent  for  carrying  the  process  into  effect  cannot  be  operated 
to  produce  any  useful  result.  We  have  examined  the  evidence 
on  this  point,  and  are  satisfied  that  it  shows  the  objection  to  be 
unfounded.  A  recapitulation  of  this  evidence  is  not  necessary'. 
The  testimony  of  Tilghman  himself,  of  Professor  Booth,  and 
of  Mr.  Wilson  is  directly  to  the  point. 

It  only  remains  that  we  should  express  our  views  on  the 
question  of  infringement.  The  defendants  advance  several 
reasons  for  the  purpose  of  showing  that  their  process  does  not 
conflict  with  that  of  Tilghman.  First,  because  they  do  not  use 
the  apparatus  described  in  the  complainant's  patent,  but  use  a 
boiler  iu  which  the  charge  of  fat  and  other  materials  is  placed 
and  heated;  and  do  not  mix  the  fat  and  water  in  the  manner 
pointed  out  in  the  specification  of  the  patent,  but,  on  the  con- 
trary, have  inserted  in  the  boiler  a  pump  which  forces  the  water 
as  it  settles  to  the  bottom  upwards  to  the  top  of  the  mass  and 
pours  it  upon  the  upper  surface,  whence  it  again  finds  its  way 
down  through  the  fat,  thus  keeping  up  a  constant  mixture.  It 
is  unnecessary  to  add  anything  further  on  the  subject  of  the 
form  of  the  apparatus  used.  The  patentee  is  not  confined  to 
a  metallic  coil  of  pipe  heated  in  a  furnace;  but  his  patent  ex- 
tends to  and  embraces  any  convenient  vessel  for  holding  the 
mixture,  which  is  strong  enough  to  sustain  the  pressure  neces- 
sary to  prevent  the  water  from  being  converted  into  steam. 
The  defendants  use  such  a  vessel,  and  use  it  for  the  purpose 
indicated  and  pointed  out  in  the  patent.  The  vessel  which 
they  use  has  the  requisite  strength  to  prevent  the  water  from 
being  converted  into  steam,  and  does  effect  that  object.     And, 
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as  to  the  defendants'  using  a  different  method  from  that  sug- 
gested in  the  patent  for  keeping  u-p  the  mixture  of  fat  and 
water,  that  is  of  no  consequence.  The  keeping  up  of  the 
mixture  is  the  important  thing.  That  is  a  necessary  part  of 
the  process.  They  employ  such  a  device  for  effecting  this  as 
is  adapted  to  the  form  of  the  vessel  in  which  they  heat  the 
material.  Using  a  boiler  instead  of  a  coil  of  pipe  for  this  pur- 
pose, they  are  obliged  to  employ  an  additional  or  modified 
means  for  keeping  up  the  mixture.  The^-  only  employ  such 
means  as,  in  view  of  the  change  adopted  in  the  form  of  the 
heating  apparatus,  and  of  the  known  appliances  in  use  in  anal- 
ogous processes,  would  naturallj'  suggest  themselves  to  a  me- 
chanic skilled  in  the  art.  Or,  if  the  mode  of  effecting  the  con- 
tinued mixture  adopted  by  the  defendants  should  be  deemed 
a  new  and  useful  improvement,  thej'  might,  perhaps,  have  a 
patent  for  that  peculiar  device  without  being  entitled  to  use 
Tilghman's  process,  on  which  it  is  but  an  improvement. 

Another  ground  on  which  the  defendants  argue  that  they 
do  not  infringe  the  patent  is,  that  they  do  not  in  their  process 
use  water  alone  in  admixture  with  fat,  but  use  also  some  por- 
tion of  lime ;  that  they  formerly  used  seven  per  cent,  of  lime, 
and  now  use  four  per  cent.  But  they  do  not  use  lime  in  the 
manner  and  to  the  extent  in  which  it  is  used  for  dissolving 
fats  by  the  saponifying  process ;  that  requires  twelve  or  four- 
teen per  cent.  Even  if  the  saponifying  process  partly  takes 
place,  they  use  Tilghman's  process  for  effecting  the  balance  of 
the  operation.  They  use  water  in  admixture  with  fat,  heated 
to  a  high  degree,  far  above  the  boiling  point,  and  yet  subjected 
to  such  pressure  as  to  prevent  the  water  from  being  converted' 
into  steam;  ahd  though  they  may  also  use  other  things  at  the 
same  time,  which  other  things  may  facilitate  the  operation,  or 
render  a  less  degree  of  heat  necessary  than  would  be  required 
when  wfiter  alone  is  used,  and  thus  actually  improve  the  pro- 
cess of  Tilghman,yet  this  process  is  included  in  their  oprt'ation 
and  forms  the  basis  of  it.  It  is  idle,  therefore,  to  saj'  that 
they  do  not  infringe  Tilghman's  patent.     It  is  unnecessary  to 
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determine  what  precise  part  the  lime  used  by  the  defendants 
plays  in  their  proce'ss;  whether,  as  the  complainant  contends, 
it  saponifies  the  fat  to  a  certain  extent,  leaving  the  remainder 
to  be  acted  upon  by  the  water  alone,  purely  after  the  process 
of  Tilghraan  ;  or  whether,  as  the  defendants  contend,  the  lime 
produces  a  more  perfect  and  active  commixture  of  the  fat  and 
water,  or  predisposes  the  fat  to  unite  with  the  requisite  ele- 
ments of  water  necessary  for  producing  glj'cerine  and  the  fat 
acids.  In  either  case  the  process  of  Tilghman,  modified  or 
unmodified  by  the  supposed  improvement,  underlies  the  opera- 
tion performed  in  the  defendants'  boilers. 

Another  ground  assumed  by  the  defendants  to  avoid  the 
charge  of  infriugement  is,  that  thej-  do  not  heat  the  mixed 
mass  in  the  manner  pointed  out  in  Tilghman's  specification  ; 
but,  instead  of  heating  the  containing  vessel  by  an  outside 
application  of  heat,  they  heat  the  contents  by  the  introduction 
of  superheated  steam.  But  we  think  that  this  does  not  alter 
the  essential  character  of  the  process.  The  heating  by  steam 
is  clearly  an  equivalent  method  to  that  of  heating  by  an  ex- 
ternal fire.  The  patent  does  not  prescribe  any  particular 
method  of  applying  the  heat,  except  when  usiug  the  pipe  and 
coil  apparatus  described  in  the  specification ;  and  even  in  the 
use  of  this  apparatus,  the  outward  application  of  the  heat  to 
the  pipe  is  suggested  incidentally  and  as  a  matter  of  conven- 
ience, rather  than  as  an  essential  requisite.  The  patentee 
showed  one  method  in  which  the  heat  could  be  applied.  That 
was  all  that  was  necessary  for  him  to  do.  If  it  could  be  ap- 
plied in  any  number  of  difierent  methods,  it  would  not  affect 
the  validity  of  the  patent  as  a  patent  for  a  process.  The 
method  of  heating  the  mixture  by  the  introduction  of  steam 
may  be- attended  with  some  beneficial  results,  in  producing  an 
agitation  or  automatic  circulation  helpful  to  the  perfection  of' 
the  admixture  of  the  water  and  fat ;  and  so  far  it  may  be  an 
improvement  on  beating  from  without.  Suppose  this  to  be 
so,  as  before  said;  the  introduction  of  an  improvement  gives 
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no  title  to  use  the  primary  invention  upon  which  the  improve- 
ment is  based. 

Finally,  the  defendants  argue  that-  they  only  use  a  low  de- 
gree of  heat  and  pressure  compared  with  that  pointed  out  by 
the  patent,  namely,  only  about  310°  Fahrenheit,  instead  of 
612°.  The  precise  degree  of  heat,  as  we  have  seen,  is  not  of 
the  essence  of  the  patent.  The  specification  only  claims  that 
a  high  degree  of  heat,  such  as  would  be  sutHcient  to  melt 
lead,  is  most  effective  and  rapid  in  producing  the  desired  re- 
sult, but  suggests  a  trial  of  the  appaj-atus,  employed  with  dif- 
ferent degrees  of  heat,  so  as  to  ascertain  that  which  is  best  for 
each  particular  kind  of  fat.  "  By  starting  the  apparatus,"  the 
language  is,  "  at  a  low  heat,  and  gradually  increasing  it,  the 
temperature  giving  products  most  suitable  to  the  intended 
application  of  the  fatty  body  employed,  can  easily  be  deter- 
mined." It  is  probably  true,  as  contended  for  by  the  defend- 
ants, that,  by  the  use  of  a  small  portion  of  lime,  the  process 
can  be  performed  with  less  heat  than  if  none  is  used.  It  may 
be  an  improvement  to  use  the  lime  for  that  purpose,  but  the 
process  remains  substantially  the  same.  The  patent  cannot  be 
evaded  in  that  way.  The  matter  may  be  stated  thus:  TilgK- 
man  discovers  a  process  of  decomposing  fats  by  mixing  them 
with  water  and  heating  the  mixture  to  a  high  temperature 
under  a  pressure  that  prevents  the  formation  of  steam.  It  is 
a  new  process,  never  known  before.  The  defendants  seeing 
the  utility  of  the  process,  and  believing  that  they  can  use  a 
method  somewhat  similar  without  infringing  Tilghman's  pat- 
ent, put  a  little  lime  into  the  mixture,  and  iind  that  it  helps 
the  operation,  and  that  they  do  not  have  to  use  so  high  a  de- 
gree of  heat  as  would  otherwise  be  necessary.  Still,  the  degree 
of  heat  required  is  very  high,  at  least  a  hundred  degrees  above 
the  boiling  point ;  and  a  strong  boiler  or  vessel  is  used  in  order 
to  restrain  the  water  from  rising  into  steam.  Can  a  balder 
case  be  conceived  of  an  attempted  evasion,  and  a  real  infringe- 
ment, of  a  patent  ? 

And  as  to  the  low  degree  of  heat  used  in  the  operations  of 
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the  defendants,  this  must  also  be  said:  that,  with  the  reduction 
of  the  temperature,  the  time  of  perfecting  the  operation  is  more 
than  proportionally  increased.  Tilghraan  was  aware  of  this 
result  and  pointed  it  out  in  his  patent.  He  expressly  says  : 
"  The  decomposing  action  of  the  water  becomes  more  power- 
ful as  the  heat  is  increased."  What  can  be  done  in  minutes 
by  the  application  of  a  verj-  high  degree  of  heat,  requires  hours 
to  do  at  the  temperature  used  by  the  defendant.  But  the  pro- 
cess is  still  the  same,  and  the  defendants  fail  to  evade  the 
patent. 

We  pass  by  the  fact  that  the  defendants  first  took  a  license 
from  the  patentee,  and  under  it  and  under  his  directions 
erected  substantially  the  same  apparatus  which  the_y  are  yet 
using.  Receiving  what  they  regarded  as  additional  light,  they 
refused  to  continue  the  payment  of  a  royalty,  and  put  the  com- 
plainant to  his  legal  remedy. 

It  is  our  opinion  that  the  patent  is  for  a  process,  that  it  is  a 
valid  patent,  and  the  defendants  Infringe  it. 

We  have  considered  the  case  entirely  upon  its  merits.  It  is 
unnecessary  to  bestow  much  discussion  upon  the  technical'  ob- 
jections that  have  been  raised.  They  have  not  been  pressed* 
in  the  argument,  and  are  probably  not  seriously  relied:  oUi. 
One  of  them  is,  that  no  replication  was  filed  in  the  case.  To. 
this  it  may  be  answered,  that  the  parties  have  throughout 
treated  the  case  as  though  it  were  regularly  at  issue.  The 
various  stipulations  into  which  they  have  entered,  with  regard, 
to  the  admission  of  evidence  to  be  heard  on  the  trial  of  the 
cause,  are  totally  inconsistent  with  the  idea  that  the  case  was 
to  be  heard  merely  on  bill  and  answer.  Another  objection 
is,  that  the  patent  was  dated  more  thatj  six  months  prior  to  the 
filing  of  the  application  for  it.  But  under  the  law  then  in 
force  (1854)  with  regard  to  the  antedating  of  patents  where  a 
foreign  patent  had  been  obtained,  this  was  admissible.  The 
sixth  section  of  the  act  of  March  3,  1839,  entitled  "An  act  in 
addition  to  an  act  to  promote  the  progress  of  the  useful  arts," 
expressly  declared,  "  that  no  person  shall  be  debarred  from 
13  v2 
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receiving  a  patent  for  any  invention  or  discovery  *  *  ♦ 
by  reason  of  the  same  having  been  patented  in  a  foreign  coun- 
try more  than  six  months  prior  to  his  application :  Provided, 
That  the  same  shall  not  have  been  introduced  into  public  and 
common  use  in  the  United  States  prior  to  the  application  for 
such  patent :  And  prodded,  also.  That  in  all  cases  ever}-  such 
patent  shall  be  limited  to  the  term  of  fourteen  years  from  the 
date  or  publication  of  such  foreign  letters-patent."  Now,  we 
know  by  the  proceedings  on  the  application  in  this  case  that 
the  attention  of  the  Commissioner  of  Patents  was  expressly 
called  to  the  fact  of  the  issuing  of  the  .English  patent,  and 
that  the  question  of  the  date  of  the  patent  in  suit  was  submit- 
ted to  and  (.onsidered  by  him.  Under  the  laws  then  in  force, 
he  determined  that  the  patent  ought  to  be  antedated  as  of  the 
date  of  the  English  patent.  It  must  be  presumed  that  his  de- 
cision was  right  according  to  the  facts  of  the  case,  at  least  until 
the  contrary  is  shown  ;  and  nothing  has  been  shown  to  the 
contrary  by  any  evidence  in  the  cause  to  which  our  attention 
has  been  called. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  with  directions  to  enter  a  decree  in  conformity  with 
this  opinion. 

Reversed. 


Tipton  County  v.  The  Rogers  Locomotive  and   Machine 

Works. 

1.  The  Coiistittitioii  of  Tennessee  (.art.  11,  sec.  7)  declares  that  "the  Leg- 
islature shall  have  no  power  *  *  *  f^o  pass  any  law  for  the  benefit 
of  inclivifUials  inconsistent  with  tlie  general  law  of  the  land,  nor  to 
pass  any  law  granting  to  any  individual  riglits,  privileges,  or  immu- 
nities ot.lier  tlian  sucli  as  may  be  by  the  same  imv  extended  to  any 
member  of  tlie  community  who  may  be  ;ible  to  l)riug  liiinself  within 
its  proviw)ns :  Provided  always.  The  Legislature  shall  liave  power 
to  grant  such  charters  of  incorporation  as  may  be  expedient  for  the 
public  good."    There  is  a  statute  of  tlie  State  requiring  a  popular 
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vote  to  sanction  the  subscription  of  a  county  or  town  to  railioiids  : 
Held,  That  certain  State  statutes  anthorizing  a  limited  nnnibei-  of 
counties  to  make  a  subscription  to  certain  railroad  stock  witlioiit  a 
previous  popular  vole,  and  authorizing  the  railroad  to  reci'ivo  sncli 
subscription,  does'not  violate  tliC  above  constitullonal  provi-ion,  the 
proviso  oontalupd  therein  authorizing  the  grant  of  such  special  priv- 
ilege in  cliarteis  of  incorporation. 
2.  A  county  which  by  its  proper  officers  assures  the  managers  of  a  rail- 
road that  certain  county  bonds  Issued  to  another  I'ailroad  will  be  paid, 
(the  validity  of  those  bonds  being  in  question,)  on  the  faith  of  whifh 
the  managers  effect  a  consolidation  with  tiie  other  railroad,  is  es- 
topped from  setting  up  the  invalidity  of  those  bonds  against  liolders 
so  acquiring  tiiein. 

Error  to  the  Circuit  Court  of  tlie  United  States  for  the 
Western  District  of  Tennessee. 

Gantt  ^  Etheridge,  for  plaintiff  in  error. 

Humes  ^  Poston,  S.  P.  Walker,  Estes  ^  Ellett,  and  Stanley 
Matthews,  for  the  defendants  in  error  in  this  land  the  two  suc- 
ceeding similar  cases. 

Harlan,  J. — This  is  a  writ  of  error  from  a  judgment  in  favor 
of  the  defendant  in  error  against  the  county  of  Tipton,  in  the 
State  of  Tennessee,  for  the  principal  afid  interest  of  fifty  bonds 
of  $500  each,  dated  January  1,  1869,  and  payable  on  the  1st 
day  of  January,  1873,  to  the  Mississippi  River  Railroad  Com- 
pany or  bearer,  with  interest  from  date  at  the  rate  of  six  per 
cent,  per  annum. 

Each  bond,  signed  by  the  chairman  of  the  Tipton  County 
Court,  and  countersigned  by  its  clerk,  recites  that  it  is  "  issued 
under  and  by  virtue  of  section  6  of  an  act  of  the  Legislature 
of  the  State  of  Tennessee  passed  February  25,  1867,  amended 
on  the  12th  day  of  February,  1869  " ;  also,  that  "  a  special  tax 
is  levied,  by  authority  of  law,  upon  all  the  taxable  property  in 
the  county  of  Tipton,  to  meet  the  principal  and  interest  of  these 
bonds,  collectible  in  equal  installments,  running  through  five 
years,  as  the  bonds  themselves  mature";  and  further,  that. 
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"  this  is  one  of  four  hundred  bonds,  all  of  the  same  denomina- 
tion and  rate  of  interest,  issued  by  Tipton  county  in  payment 
of  a  subscription  of  $200,000  to  the  Mississippi  River  Railroad 
Company,  made  by  the  County  Court  of  said  county,  under  the 
authority  of  the  acts  above  recited — these  bonds,  transferable 
by  delivery  and  redeemable  in  five  years  at  the  rate  of  $40,000 
a  year,  commencing  January  1,  1870." 

When  the  foregoing  acts  were  passed,  there  was  in  force  a 
general  statute,  under  the  provisions  of  which,  counties,  incor- 
porated cities,  and  towns  could  subscribe  stock  in  railroads, 
upon  certain  terms  and  conditions;  one  of  which  was  the  pre- 
vious approval  of  the  legal  voters  of  such  county,  city,  or  town, 
at  an  election  called  and  held  for  the  ascertainment  of  their 
will.  These  special  acts,  in  connection  with  the  act  of  I^ovem- 
ber  5,  1867,  for  the  benefit  of  the  Mississippi  River  Railroad 
Company,  authorized  the  County  Courts  of  counties  on  the  line 
of  that  company^s  road — among  which  was  the  county  of  Tip- 
ton—to  subscribe  to  its  capital  stock  without  requiring  a  sub- 
mission of  the  question  of  subscription  to  a  popular  vote ;  the 
majority  of  the  justices  in  commission  being  present,  and  a 
majority  of  those  present  concurring. 

The  validity  of  those  acts  is  questioned  here,  as  it  was  in  the 
court  below,  upon  the  ground  that  they  are  unconstitutional, 
and  therefore  gave  no  authority  to  make  the  subscription,  or 
issue  bonds  in  payment  thereof. 

The  provisions  of  the  Constitution  of  Tennessee — that  of 
1834 — to  which,  it  is  supposed,  they  are  repugnant,  are  section 
8  of  article  1,  and  section  7  of  article  11 ;  the  first  of  which 
declares  that  "  no  freeman  shall  be  taken,  or  imprisoned,  or 
disseized  of  his  freehold,  liberties,  or  privileges,  or  outlawed, 
or  exiled,  or  in  any  manner  destroyed,  or  deprived  of  his  life 
or  property,  except  by  the  judgment  of  his  peers,  or  the  law 
of  the  land";  and  the  last  of  which  provides  that  "  the  Leg- 
islature shall  have  no  power  to  suspend  any  general  law  for 
the  benefit  of  any  particular  individual ;  nor  to  pass  any  law 
for  the  benefit  of  individuals  inconsistent  with  the  general 
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law  of  the  land ;  nor  to  pass  any  law  granting  to  any  individ- 
ual or  individuals,  rights,  privileges,  or  immunities,  other  than 
such  as  may  be,  by  the  same  law,  extended  to  any  member  of 
the  community  who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law :  Provided  always,  The  Legislature  shall 
have  power  to  grant  such  charters  of  incorporation  as  may  be 
deemed  expedient  for  the  public  good." 

It  is  contended  that  these  special  acts  are  in  violation  of 
section  7  of  article  11  of  the  State  Constitution,  in  that  they  au- 
thorized a  limited  number  of  counties  to  subscribe  to  the  capi- 
tal stock  of  a  particular  railroad  corporation,  and  also  because 
they  dispensed  with  the  previous  sanction  of  a  popular  vote,  as 
required  by  the  general  statute  regulating  railroad  subscriptions 
by  counties,  incorporated  cities,  and  towns;  and  further,  that 
being  partial  and  special  laws,  inconsistent  with  the  general 
law  upon  the  subject  of  municipal  subscriptions,  they  do  not 
constitute  "  the  law  of  the  land  "  within  the  meaning  of  section 
8  of  article  1  of  that  Constitution.  The  argument  in  behalf  of 
the  plaintift'  in  error  is,  that  the  power  reserved  to  the  Legis- 
lature in  the  proviso  to  section  7  of  article  11,  "to  grant  such 
charters  of  incorporation  as  may  be  deemed  expedient  for  the 
public  good,"  is  limited,  in  its  exercise,  bj'  the  prohibitions 
contained  in  the  body  of  the  same  section ;  and  that  a  charter 
conferring  upon  a  particular  railroad  company,  or  upon  partic- 
ular municipal  corporations,  special  privileges  and  immunities 
not  given  by  the  general  law,  was  inconsistent  with  those  pro- 
•  hibitions,  and  was  not  a  "  law  of  the  land  "  within  the  meaning 
of  section  8  of  article  1. 

These  propositions  have  received  at  our  hands  that  consid- 
eration which  their  importance  confessedly  demands ;  and  if 
we  err  in  the  conclusions  reached,  it  will  not  be  the  fault  of 
able  counsel,  who,  both  in  oral  and  printed  arguments,  have 
pressed  upon  our  attention  every  suggestion  which  seems  to 
have  any  bearing  upon  the  question  presented  for  determi- 
nation. 

The  earnestness  with  which  they  have  asserted  their  posi- 
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tions  to  be  sustained  by  the  adjudications  of  the  Supreme 
Court  of  the  State,  has  made  it  necessary  for  us  to  examine, 
with  great  care,  a  very  large  number  of  the  reported  decisions 
of  that  learned  tribunal.  If,  when  the  acts  in  question  were 
passed,  the  General  Assembly  was  without  power,  under  the 
Constitution,  as  interpreted  by  the  highest  court  of  Tennessee, 
to  enact  a  special  law  authorizing  a  designated  number  of 
counties,  without  a  previous  vote  of  the  people,  to  make  sub- 
scriptions of  stock  to  a  particular  railroad  running  through 
such  counties,  our  duty  is  to  accept  that  construction  of  the 
fundamental  law  of  the  State.  But  if  there  was  no  such  con- 
temporaneous or  iixed  construction,  this  court,  as  was  the  court 
of  original  jurisdiction,  is  under  a  duty,  imposed  by  the  Con- 
stitution of  the  United  States,  from  the  performance  of  which 
it  is  not  at  liberty  to  shrink,  to  determine  for  itself  what  were 
the  legal  rights  of  parties  at  the  time  the  bonds  in  suit  were 
issued. 

It  would  extend  this  opinion  to  an  improper  length  should 
we  extract  from  the  uumerous  decisions  of  the  State  court 
cited  by  counsel  so  much  of  their  language  as  seems  pertinent 
to  the  questions  before  us.  We  must,  therefore,  content  our- 
selves with  stating  only  the  general  doctrines  to  be  deduced 
from  the  adjudged  cases,  some  of  which  are  cited  in  a  note  to 
this  opinion.* 

Prior  to  the  case  of  Wallace  o.  Tipton  County,  (to  which  we 
will  hereafter  refer  more  particularly,)  the  following  rules  or 


*Butlcl  V.  The  State,  3  Hum.,  483;  Vaiizaiit  v.  WacUlell,  2  Yerg..  260; 
Bank  v.  Cooper,  Id.,  599 ;  Tate  v.  Bell,  4  Yerg.,  202  ;  Officer  v.  Young,  5 
Yerg.,  320;  Fislier  u.  Dabb,  6  Yerg.,  119;  Jones  v.  Perry,  10  Yerg.,  71, 
78;  Marr  v.  Euloe,  1  Yerg.,  452;  Slieplierd  v.  Johnson,  2  Hum.,  296; 
Hazen  v.  Union  Bank,  1  Sneed,  115,  118;  Nichol  v.  Mayor,  &o.,  9  Hum., 
260;  City  of  llenipliis  v.  Water  Co.,  5  Ilrisk.,  .j^jd;  llnihvay  Co.  v.  Ciry, 
4  Cold.,  414;  L.  &  N.R.  R.  Co.  v.  County  Court,  1  Sneed,  638  ;  MoCallie 
J).  Mayoi-,  &c.,  3  Head,  317.  See,  also,  nnrneroiis  cases  cited  in  the  head- 
notes  of  the  foregoing  cases  as  they  appear  in  Chancellor  Cooper's  Ten- 
nessee Reports. 
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principles  seem  to  iiave  been  established  by  repeated  adjndi- 
oations  in  the  Supreme  Court  of  the  State,  viz. : 

That  a  law  which  did  not  alike  embrace  and  equally  ati'ect 
all  persons  in  general,  or  all  persons  who  exist,  or  may  come 
into  the  like  state  and  circumstances,  was  a  partial  and  special 
law,  and  therefore  not  "the  law  of  the  land"  within  the  mean- 
ing of  the  Constitution  of  1796,  from  which  was  taken  section 
8  of  article  1  of  the  Constitution  of  1834; 

That  the  seventh  section  of  article  11,  prohibiting  the  sus- 
pension of  a  general  law  for  the  benefit  of  any  particular  in- 
dividual, or  the  passage  of  any  law  for  the  benefit  of  individ- 
uals, inconsistent  with  the  general  laws  of  the  land,  or  the 
passage  of  any  law  granting  to-  any  individual  or  individuals 
rights,  privileges,  immunities,  or  exemptions  other  than  such  as 
may  by  the  same  law  be  extended  to  any  member  of  the  com- 
munity who  may  be  able  to  "bring  himself  within  the  provisions 
of  such  law,  is  a  statement,  in  condensed  form,  of  the  construc- 
tion which  the  Supreme  Court  of  the  State  had  in  several  decis- 
ions placed  upon  the  phrase  "the  law  of  the  land,"  as  used  in 
both  the  constitutions  of  1796  and  -of  1834 ; 

That,  nevertheless,  the  authority  of  the  Legislature  to  create 
corporations,  with  special  rights  and  privileges,  existed  as  an 
incident  of  sovereignty  ;  that  a  law  creating  a  corporation  and 
granting  a  franchise  was  more  in  the  nature  of  a  contract 
than  a  "  law  of  the  land,"  in  the  sense  of  the  Constitution ; 
and,  upon  that  ground,  the  right  given  to  a  bank  by  its  charter, 
granted  in  1832,  to  take  a  greater  rate  of  interest  than  was 
allowed  by  a  general  statute  to  individual  citizens,  was  held 
not  to^be  obnoxious  to  the  Constitution  upon  the  ground  that 
it  was  not  a  general  law,  or  "the  law  of  the  Ignd"; 

That  the  proviso  in  section  7()f  article  11  of  the  Constitution  of 
1834  was  inserted  "for  the  purpose  of  enabling  the  Legislature 
thereby  to  grant  exclusive  privileges,  which,  but  for  the  pro- 
viso, would  be  prohibited  by  the  body  of  the  section  " ;  that 
,  the  power  to  create  corporations  was  not  curtailed  or  restricted 
by  the  general  prohibitions  in  that  section,  but  only  by  the 
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positive  provisions  to  be  found  in  other  parts  of  the  Constitu- 
tion ; 

That  prior  to  the  adoption  of  the  Constitution  of  1834,  the 
Supreme  Court  of  the  State  suggested  doubts  as  to  whether 
the  taxing  power,  being  legislative  in  its  nature,  could  be  con- 
stitutionally conferred .upou  the  subordinate  municipal  corpora- 
tions or  civil  divisions  of  the  State ;  and  that,  for  the  purpose  of 
removing  those  doubts,  the  convention  which  framed  that  Con- 
stitution incorporated  into  it  the  twenty-ninth  section  of  article 
2,  which  declares  that  "  the  General  Assembly  shall  have  power 
to  authorize  the  several  counties  and  incorporated  towns  in  the 
State  to  impose  taxes  for  county  and  corporation  purposes,  re- 
spectively, in  such  manner  as  shall  be  prescribed  by  law;  and 
all  property  shall  be  taxed  according  to  its  value,  upon  the 
principles  established  in  regard, to  State  taxation  "  ; 

That  the  construction  of  a  railroad  to  or  through  a  county 
or  incorporated  town,  is,  in  the  one  case,  a  county,  and  in  the 
other,  a  corporate  purpose,  for  which  the  Legislature  may  in- 
vest such  county  or  town,  respectively,  with  the  power  to  im- 
pose taxes; 

That  under  section  29  of  article  2  the  Legislature  could,  by 
special  act,  confer  upon  the  mayor  and  aldei'men  of  an  incor- 
porated town,  directly  and  exclusively,  (and  consequently  upon 
the  County  Court  of  a  county,)  the  power  to  subscribe  railroad 
stock,  without  iirst,  or  at  all,  submitting  the  question  of  sub- 
scription to  a  vote  of  the  inhabitants  of  such  town. 

Such  were,  beyond  question,  as  we  think,  the  established 
principles  of  the  Constitution  as  announced  by  the  highest  ju- 
dicial tribunal  of  the  State,  up  to  the  decision  in  Wallace  v. 
Tipton  County,  to  which  reference  has  already  been  made. 
These  doctrines,  it  must  be  conceded,  would  sustain  the  stat- 
lUtes  of  1867  and  1869  against  the  objections  urged.  But  it  is 
contended  that  the  decision  in  Wallace  v.  Tipton  County  is  a 
direct  authority  against  the  constitutionality  of  those  acts,  and 
should  control  our  judgment. 

That  case  deserves  special  examination.     It  was  a  suit  com- 
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menced  in  1873,  in  an  inferior  State  court  of  Tennessee,  by 
certain  tax-payers  of  Tipton  county  against  the  County  Court 
of  that  county,  the  Paducah  and  Memphis  Raih'oad  Company, 
(a  corporation  lawfully  created  by  the  consolidation,  in  1872, 
of  the  Mississippi  River  Raih-oad  Company  with  the  Paducah 
and  Gulf  Railroad  Company,  a  Kentucky  corporation,)  and  the 
local  collectors  of  Tipton  county  engaged  in  the  collection  of 
taxes  which  had  been  levied  to  meet  the  bonds  constituting 
the  issue  of  $200,000  to  the  Mississippi  River  Railroad  Com- 
pany, under  the  aforesaid  acts  of  1867  and  1869.  The  object 
of  that  suit  was  to  enjoin  the  collection  of  such  taxes,  upon  the 
ground  that  those  acts  were  unconstitutional  and  void.  In  May, 
1874,  certain  citizens  of  other  States,  holders  of  a  portion  of 
the  Tipton  county  bonds,  were,  upon  their  own  application, 
made  parties  defendant  in  that  suit.  They  thereupon  filed  a 
petition  for  its  removal  to  the  Circuit  Court  of  the  United 
States,  and,  as  to  them,  the  opinion  of  the  court  states,  the  suit 
was  removed.  The  railroad  company,  by  an  amended  answer, 
disclaimed  all  interest  in  the  suit,  and  informed  the  court  that 
it  neither  held  nor  owned  anj'  of  the  bonds,  but  that  they  were 
held  and  owned  by  others  who  had  paid  value  therefor.  Thence- 
forward it  was  a  suit,  practically,  if  not  exclusively,  between  par- 
ties who  had  no  interest  in  enforcing  the  collection  of  the  county's 
bonds.  It  was  finally  determined  without  the  presence  of  any 
of  the  holders  of  the  bonds.  Waiving  any  question  as  to 
whether,  under  the  act  of  Congress,  the  whole  suit  was  not  re- 
moved to  the  Federal  court,  it  is  sufficient  to  say  that,  in  ac- 
cordance with  the  prayer  of  the  tax-payers,  a  decree  was  en- 
tered, which  was  by  the  Supreme  Court  of  the  State,  in  all 
respects,  affirmed.  Although  the  case  was  determined  in  .the 
Supreme  Court  at  its  September  Term,  1875,  it  has  not,  that 
we  can  ascertain,  been  pubhshed  in  its  reported  decisions,  and 
we  are  not,  therefore,  advised  of  the  precise  grounds  upon 
which  the  acts  of  1867  and  1869  were  assailed,in  argument,  as 
being  in  conflict  with  the  Constitution.  But  the  opinion  of  the 
'  court  discloses  the  fact  that  those  acts  were  held  to  be  repug- 
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nant  to  section  8  of  article  1,  and  section  7  of  article  11  of  the 
State  Constitution,  upon  the  gronnd  that,  while  the  general 
law  of  1852  regulating  railroad  subscriptions  by  counties,  towns, 
and  cities  required  a  popular  vote  as  a  condition  precedent  to 
any  authfirity  to  make  subscriptions,  the  speciaj  acts  of  1867 
and  1869  permitted  a  few  counties,  upon  the  line  of  the  Missis- 
sippi River  Railroad,  by  their  respective  County  Courts,  and 
without  a  submission  of  the  question  to  the  people,  to  sub- 
scribe to  that  company's  stock.  No  comment  whatever  is  made 
in  the  original  opinion,  and  very  little  in  the  opinion  on  the 
rehearing,  upon  the  scope  or  effect  of  the  proviso  in  section  7  of 
article  11,  giving  or  reserving  to  the  Legislature  the  power  to 
grant  such  charters  of  incorporation  as  it  deemed  expedient  for 
the  public  good.  But  it  is  to  be  assumed  that  the  court  did  not 
regard  that  proviso  as  materially  affecting  the  conclusion 
reached.  If  there  had  been  no  decision  of  the  State  court, 
subsequent  to  that  of  Wallace  v.  Tipton  County,  on  the  sub- 
ject of  municipal  subscriptions,  under  special  statutes,  we  should 
feel  greatly  embarrassed  by  the  circumstance  that  the  judg- 
ment of  the  Circuit  Court  could  not,  upon  this  branch  of  the 
case,  be  sustained,  except  by  disregarding  that  decision. 

But  all  difficulty,  we  think,  is  removed  by  the  decision  of 
the  State  court  in  the  more  recent  case  of  The  Knoxville  and 
Ohio  Railroad  Company  v.  Hicks,  determined  in  1877.  Un- 
less we  mistake  altogether  the  import  of  that  decision,  it  ife 
inconsistent  with  the.  doctrines  of  Wallace  v.  Tipton  County, 
and,  upon  the  point  now  before  us,  practically  overrules  the 
latter  case. 

In  Knoxville  and  Ohio  Railroad  Company  v.  Hicks,  it  was 
a  question  whether  an  act  passed  in  1852,  exempting  the  cap- 
ital stock,  dividends,  roads,  and  fixtures  of  the  Knoxville  and 
Kentucky  Railroad  Company  from  taxation  until  the  stock 
paid  a  dividend  equal  to  the  legal  rate  of  interest,  was  in  con- 
flict with  the  Constitution  of  1834.  That  Constitution  declared 
(art.  2,  sec.  28)  "  that  all  lands,  liable  to  taxation,  held  by  deed, 
grant,  or  entry,  town  lots,  bank  stock,  &c.,and  such  other  prop- 
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erty  as  the  Legislature  maj'  from  time  to  time  deem  expedient, 
shall  be  taxable."  In  view  of  that  constitutional  injunction, 
the  case  was  a  very  strong  one  for  the  application  of  the  pro- 
hibitions, against  special  and  partial  laws,  contained  in  section  7 
of  article  11,  if  such  prohibitions  had  any  application  whatever 
to  charters  of  incorporation  granted  by  the  Legislature.  But  the 
court,  after  stating  that  the  convention  of  18?]4  comprised 
among  its  delegates  some  of  the  ablest  lawyers  the  State  ever 
had,  who  were  familiar  with  the  principles  of  the  Dartmouth 
College  ease,  and  knew  that  the  Legislature,  under  the  previ- 
ous Constitution,  had,  without  question,  exercised  the  power 
of  granting  charters,  with  total  or  partial  exemptions,  said  : 
""With  these  facts  prominently  before  the  convention,if  it  was 
their  purpose  to  restrict  the  power  of  the  Legislature,  one 
should  expect  to  find  such  restriction  expressed  in  unequivocal 
language.  But  the  only  direct  provision,  in  regard  to  the  power 
of  the  Legislature  in  respect  to  charters  of  incorporation,  is  in 
the  proviso  to  section  7  of  article  11,  to  the  eiFect  that  the  restric- 
tion upon  the  power  of  the  Legislature  to  grant  special  pri  vileges, 
immunities,  and  exemptions  was  ?iot  to  be  construed  to  affect  the 
power  of  the  Legislature  to  grant  such  charters  of  incorporalion  as 
they  might  deem  expedient  for  the  public  good,  thereby'  leaving  the 
power  as  it  previously  existed.  (See  Hope  v.  Deaderick,  8 
Hum.,  1.)  If  it  had  been  the  purpose  of  the  convention  to  re- 
strict the  power  of  the  Legislature  in  this  particular,  this  would 
certainly  have  been  the  appi'opriate  place,  to  insert  the  restric- 
tion; but,  so  far  from  doing  so,  we  find  only  the  proviso  above 
referred  to,  which  luas  intended  to  ezcliide  the  idea  that  the  first 
clause  of  the  section  against  the  granting  of  special  privileges,  im- 
munities, or  exemptions  loas  intended  to  limit  the  power  of  the  Legis- 
lature in  regard  to  granting  charters  of  incorporation.  From  this, 
the  conclusion  seems  necessarily  to  follow,  that  the  Legislature 
was  still  left  the  power  to  pass  laws  creating  bodies  corporate, 
with  all  the  rights,  privileges,  immunities,  and  exemptions  which  it 
loas  usual  to  vest  in  such  fictitious  persons  under  the  general  princi- 
ples previously  recognized;  and,  as  we  have  seen,  the  power  in 
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question  was  previously  recognized  bj'  the  general  law  and  the 
authorities  of  the  State.  We  do  not  say  rights,  privileges,  or 
immunities  might  be  granted  inconsistent  with  other  positive 
restrictions  of  the  Constitution."  The  court  then  proceeds  to 
consider  the  language  of  section  28  of  article  2,  already  cited,  in 
reference  to  taxation,  and  says :  "  On  the  other  hand,  this  section 
may  well  be  construed  as  having  no  reference  to  the  property 
of  corporations  to  be  created,  and  as  leaving  the  power  of  the 
Legislature,  in  this  regard,  as  it  stood  before.  This  is  the  more 
natural  construction,  when  we  take  this  section  in  connection 
with  the  clause  before  referred  to,  and  find  that  no  express  re- 
striction is  placed  upon  the  poiver  conceded  to  have  previously  existed 
in  the  Legislature,  in  respect  to  corpora.iions,  in  that  clause  which 
refers  directly  to  the  power  to  grant  such  charters." 

The  chief  significance  of  the  decision  in  the  last  case  lies  in 
the  explicit  declaration  by  the  court,  1hat  the  power  expressly 
granted  to  the  Legislature  in  the  proviso  to  the  seventh  section 
of  article  11,  to  create  corporations  with  such  charters  as,  in  its 
judgment,  were  expedient  for  the  public  good,  was  not  limited 
or  restrained  in  its  operation  by  the  prohibitions  in  the  same 
section  against  special  rights,  privileges,  immunities,  or  exemp- 
tions ;  in  other  words,  that  the  Legislature,  as  to  corporations, 
could  grant  special  rights  and  privileges  which,  but  for  the 
proviso,  might  be  deemed  obnoxious  to  the  prohibitory  clauses 
of  that  section.     And  in  that  view  we  concur. 

The  case  of  McKinney  v,  Overton  Hotel  Co.,  12  Heisk.,  104, 
cited  by  couns^  for  plaintiff  in  error,  is  not  adverse  to  this 
conclusion.  The  main  question  there  was  as  to  the  constitu- 
tionality of  an  act,  passed  in  1860,  authorizing  the  hotel  com- 
pany to  issue  mortgage  bonds  bearing  a  greater  rate  of  interest 
than  was  allowed  by  the  general  law  of  the  State.  It  was 
held  that  section  7  of  article  11,  giving  power  to  grant  such 
charters  of  incorporation  as  the  Legislature  deemed  expedient 
for  the  public  good,  must  be  construed  in  connection  with  sec- 
tion 6  of  the  same  article,  which  imposed  upon  the  Legislature 
the  duty  of  fixing  the  rate  of  interest,  and  declared  that  the 
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"rate  so  established  shall  be  equal  and  unifoi'm  thi-oughout  the 
State."  The  decision  was,  that  the  Legislature,  in  creating  cor- 
porations under  section  7,  could  not  grant  to  them  "  powers  or 
rights  expressly  forbidden  by  any  other  clause  of  the  Constitu- 
tion." Consequently,  the  rate  of  interest  fixed  by  the  Legis- 
lature was  applicable  to  corporations  as  well  as  to  individuals. 
The  language  of  the  court,  in  connection  with  prior  decisions 
upon  the  general  subject  of  corporations,  justifies  the  conclu- 
sion that  the  act  of  1860  would  not  have  been  declared  void 
had  not  the  Constitution  of  1834  expressly  required  the  rate  of 
interest  to  be  equal  and  uniform  throughout  the  State. 

Looking,  then,  as  well  at  the  language  of  the  Constitution  as 
at  the  course  of  decision  in  the  Supreme  Court  of  Tennessee 
up  to  the  time  the  acts  of  1867  and  1869  were  passed,  and 
giving  full  effect  to  its  latest  utterance,  to  which  our  attention 
has  been  called,  and  remembering,  also,  that  the  power  given 
to  a  municipal  corporation  to  subscribe  to  the  stock  of  a  rail- 
road company  may  be,  also,  a  right  and  privilege  of  that 
company,  (94  U.  S.,  682;  99  U.  S.,  504;  101  U.  S.,  91,)  our 
conclusion  is,  that  those  acts  were  not  repugnant  to  the  Consti- 
tutions of  the  State,  by  reason  of  the  authority  thej'  confer  on 
a  limited  number  of  counties  to  make,  and  on  a  particular  rail- 
road corporation  to  receive,  a  subscription  of  stock,  nor  because 
they  dispensed  with  the  previous  assent  of  the  people  of  such 
counties  expressed  at  a  popular  election. 

It  remains  to  inquire  whether,  in  view  of  the  evidence,  the 
Circuit  Court  committed  any  error  of  law,  either  in  giving  or 
refusing  instructions  to  the  jury. 

Certain  facts  should  be  stated  as  explanatory  of  the  instruc- 
tions which  were  given  to  the  jury.  Upon  the  trial  evidence 
was  introduced  in  behalf  of  the  county  tending  to  establish 
"fraud,  moral  coercion,  intimidation,  and  bribery  in  the  pro- 
curement and  issuance  of  the  bonds  in  suit  in  this  case  upon 
the  part  of  the  Mississippi  Eiver  Eailway  Company,"  and  that 
such  corrupt  practices  were  not  known  to  the  County  Court 
until  February,  1875.     On  the  30th  of  September,  1871,  at  a 
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meeting  of  the  board  of  directors  of  the  railroad  company,  a 
resohition  was  offered  by  one  who,  at  the  time,  was  a  justice 
of  the  peace  of  Tipton  county,  which,  after  reciting  the  failure 
of  the  county  to  provide  means  for  the  payment  of  its  bonds 
and  coupons,  designated  E.  Norton,  as  agent  of  the  company, 
to  make  the  following  proposition  to  the  county,  viz.:  "That 
this  company  will  grant  an  extension  of  time  for  the  payment 
of  said  bonds  and  interest,  so  that  the  said  payments  shall  be 
extended  to  the  period  of  ten  years  from  the  date  of  the  bonds, 
in  ten  annual  installments,  instead  of  the  time  they  now  have 
to  run  ;  this  extension  to  ap])lj'  to  all  bonds  which  this  com- 
pari}-  owns  or  controls.  But  this  proposition  should  be  made 
on  condition  that  the  County  Court  of  Tipton  county  shall 
immediately  levy  a  tax,  and  proceed  to  its  collection,  for  the 
amount  now  due  under  this  ofi'er,  and  that  they  shall  each  year 
levy,  collect,  and  promptly  pay  over  the  amount  to  fall  due 
each  year,  as  the  same  falls  due,  during  the  whole  period  of 
this  proposed  extension ;  and  in  case  of  a  failure  to  levy,  col- 
lect, or  promptly  pay  over  said  annual  amount,  then  the  re- 
maining bonds  to  become  due  according  to  their  original 
terms." 

This  proposition  was  presented  to  the  County  Court  by  Nor- 
ton at  its  October  Term,  1871.  Several  of  the  justices  were 
then  present  who  had  attended  the  July  meeting  of  1870,  on 
which  latter  occasion  the  court,  by  resolutions  entered  upon 
its  records,  declared  that  the  bonds  had  been  issued  without 
lawful  authority,  and  were  not  binding  upon  the  county. 
Across  the  record  of  those  resolutions  was,  however,  subse- 
quently M-ritten  the  word  "void,"  but  by  whom,  or  when,  so 
written,  does  not  appear. 

In  addition  to  this  evidence,  the  substantial  facts  upon  which 
the  case  went  to  the  jury  are  indicated  in  the  following  charge, 
given  by  the  court  at  the  request  of  the  plaintiffs : 

"  That  if  you  credit  the  testimony,  and  from  it  believe  that 
Mr.  Norton,  as  president  of  the  Paducah  and  Gulf  Eailroad 
Company,  in  October,  1871,  appeared  before  a  duly  organized 
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Comity  Court  of  Tipton  county,  and  in  open  court  fully  ex- 
plained to  it  that  a  consolidation  was  contemplated  between 
his  company  and  the  Mississippi  River  Railroad  Company,  and 
that  such  consolidation  depended  upon  the  fact  whether  the 
bonds  in  controversy  were  to  be  paid  by  the  county,  and 
whether  it  would  proceed  to  levy  a  tax  for  the  same,  and  then 
and  there  presented  the  proposition  of  the  said  Mississippi  com- 
pany, recited  in  the  resolution  of  that  date,  passed  by  the  said 
County  Court,  and  that  said  Paducah  company  was  then  sol- 
vent, and  owned  and  operated  a  railroad  fi'om  the  town  of 
Paducah,  in  Kentucky,  td  Troy,  in  Tennessee,  and  that  no  por- 
tion of  the  railroad  in  Tipton  county  was  then  completed,,  and 
that  but  a  few  thousand  dollars  had  been  expended  in  work 
thereon,  and  that  the  purpose  of  said  consolidation  was  to  com- 
plete said  road  in  Tipton  county,  and  to  connect  it  with  the 
line  of  said  Paducah  and  Gulf  road,  and  that  raid  road  has 
since  been  completed  to  the  town  of  Covington,  in  said  county, 
to  the  city  of  Memphis,  being  a  distance  of  thirty-seven  miles, 
twenty-one  whereof  ai'e  in  said  Tipton  county,  and  that  said 
Norton  communicated  to  his  company  the  action  of  said  County 
Court  at  its  said  October  session  of  1871,  and  that  in  conse- 
quence thereof,  and  in  reliance  thereupon,  said  consolidation  took 
place,  whereby  said  Paducah  and  Memphis  Railroad  was 
created,  and  that  said  latter  company  thereafter  completed  the 
road  from  Covington  to  Memphis,  and  has  regularly  run  and 
operated  the  same  from  the  25th  of  June,  1873,  to  this  date, 
and  that  the  plaintiffs  in  this  action,  in  the  ordinary  course  of 
trade,  and  without  any  notice  of  ill  faith  in  the  procuration  of 
said  bonds,  gave  full  value  therefor  to  the  said  Paducah  and 
Memphis  Railroad  Company,  by  furnishing  engines  to  be  em- 
ployed on  said  road,  and  that  said  Paducah  and  Memphis  Rail- 
road Company  received  said  bonds  without  any  notice  what- 
soever of  any  fraud  in  their  issuance, — then  the  fact  that  one 
or  more  of  the  justices  of  said  County  Court,  who  originally 
voted  for  said  subscription  of  stock,  were  induced  so  to  do  by 
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corrupt  means,  and  all  other  proofs  or  matters  of  fraud,  consti- 
tute no  defense  to  this  action." 

To  the  giving  of  that  charge  the  county,  by  its  attorneys, 
excepted. 

At  the  request  of  the  county,  the  court  charged  the  jury  that 
"  it  the  railwaj''  procured  the  issuance  of  the  bonds  by  bribery, 
fraud,  and  corruption,  that  they  would  be  void  in  the  hands  of 
the  railway,  just  as  if  they  had  not  been  issued  ;  that  all  per- 
sons taking  them  from  the  company  with  notice,  or  under  cir- 
cumstances to  put  the  vendor  on  inquiry,  would  stand  in  no 
better  plight  than  the  railway  company  would  "  ;  and  that  "  if 
it  appears  that  there  was  actual  fraud  in  procuring  the  bonds, 
then  the  plaintiff's  would  be  bound  to  show  that  they  were  bona- 
fide  holders." 

The  defendant  requested  the  court  to  further  charge  the 
jury  as  follows:  "That  if  the  plaintitf  took  them  [the  bonds] 
after  due,  they  would  stand  like  the  railway  company's."  Whjch 
request  was  granted,  with  the  modification  that  "  unless  the 
jury  believed  as  stated  in  the  charge  given  at  the  request  of  the 
l?laintifts." 

"That  a  party  may  waive  the  fraud  by  subsequent  acts;  but 
in  order  to  make  this  doctrine  apply,  it  must  appear  that  the 
party  waiving  was  fully  apprised  of  the  fraud  which  he  waives. 
He  must  know  of  the  fraud,  and,  knowing,  waive  it."  Which 
was  given  with  this  modification  :  "Although  this  is  genei-ally 
true,  it  has  no  application  to  this  case  if  the  jury  believe  as 
in  the  charge  stated  in  favor  of  the  plaintifi".  If  one  citizen, 
about  to  buy  a  demand  against  another,  applies  to  him  in'  good 
faith  to  ascertain  whether  the  demand  will  be  paid,  and  is 
informed  that  it  will  be,  and  buys  in  reliance  upon  such  infor- 
mation, the  party  admitting  his  obligation  will  not  be  permit- 
ted to  defend,  although  the  admission  was  made  in  ignorance 
of  a  valid  defense." 

"  That  if  before  a  contract  which  was  void,  which  was  no 
contract,  had  become  a  subsisting  and  valid  contract,  a  consti- 
tutional provision  intervenes,  which  took  away  all  power  from 
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one  of  the  contracting  parties  to  enter  into  the  contract,  then 
there  conld  be  no  contract  by  ratitication,  because  the  party 
would  be  under  disability  of  contracting  either  expressly  or  by 
ratification.  Therefore,  if  the  contract  was  void  in  its  making, 
for  fraud,  and  the  facts  of  the  fraud  were  not  known,  and,  known, 
waived,  before  May,  1870,  when  the  new  Constitution  was 
adopted,  then  there  could  be  no  contract  by  ratitication  or  other- 
wise, as  all  power  to  make  such  a  contract  as  this  was  then,  by 
the  mandate  of  the  Constitution,  taken  away  from  the  County 
Court."  That  instruction  was  also  granted,  with  this  modifi- 
cation: "That  although  the  general  reasoning  of  this  request 
is  correct  in  legal  principle,  still,  if  the  jury  believe  as  stated 
in  the  charge  for  the  plaintifis,  the  defendant  will  be  estopped 
to  set  up  fraud  as  a  defense,  after  having  induced  their  pur- 
chase by  answering  to  an  inquiry  of  whether  they  would  be 
paid,  that  they  would  be.  And  if  the  jury  believe  that  such 
were  the  facts  in  this  case,  then  fraud  will  not  constitute  a  de- 
fense." 

"  That  if  the  influences  which  procured  the  contract  were 
afterwards  successfully  exerted  in  concealing  the  fraud  and. 
defeating  its  discovery  and  eftbrts  to  resist  the  contract,  then 
thei-e  can  be  no  such  thing  as  a  waiver ;  that  communities  may 
waive  fraud,  but  more  indulgence  is  extended  to  them  than  to 
individuals;  that  accepting  the  road  and  using  it,  and  paying 
a  part  of  the  consideration  in  ignorance  of  the  fraud  by  which 
a  vote  was  produced,  will  not  be  a  waiver."  This  request  was 
given  with  the  same  modifications,  however,' as  made  in  refer- 
ence to  the  last  two  preceding  requests  by  the  defendant. 

We  are  unable  to  perceive  that  any  error  of  law  was  com- 
mitted to  the  prejudice  of  the  county.  The  ease  went  to  the 
j  liry  under  circumstances  quite  as  favorable  to  it  as  the  evidence 
justified.  If  the  facts  disclosed  in  the  instructions  were  be- 
lieved by  the  jury  to  be  established  hy  the  testimony,  its  duty 
was  to  return  a  verdict  for  the  plaintifis.  The  charge  of  fraud, 
briber}',  moral  coercion,  and  intimidation,  applied,  it  must  be 
observed,  to  the  Mississippi  Railroad  Company  and  to  the  jus- 
14  v2 
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tices  composiug  the  County  Court  at  the  time  the  original  sub- 
scription was  made,  and  the  bonds  issued  and  delivered.  When 
the  court  subsequently  received '  the  written  proposition  from 
the  railroad  companj'  for  an  exten.sion  of  time  upon  certain 
conditions,  it  was  distinctly  informed  that  its  action  would 
affect  and  control  large  business  operations  in  which  others 
were  concerned  who  had  no  connection  with  the  original  sub- 
scription, or  with  the  issue  of  the  bonds.  The  extension  of 
time  was  accepted  upon  the  terms  and  conditions  set  out  in 
the  proposition  of  the  company,  and  without,  so  far  as  the 
record  discloses,  any  dissent  among  the  twenty-two  justices 
present;  and,  as  evidence  of  its  purpose  to  adhere  to  the  new 
agreement  and  provide  for  the  payment  of  the  bonds  and  cou- 
pons, the  County  Court  ordered  the  levy  of  a  tax  upon  all  of 
the  taxable  property  of  the  county.  We  have  already  seen  that 
at  the  meeting  of  the  County  Court  held  in  July,  1870,  reso- 
lutions were  entered  of  record  declaring  that  the  bonds  had 
been  issued  without  lawful  authority,  and  directing  such  steps 
to  be  taken  as  were  necessary  to  protect  the  people  against  the 
proposed  burden.  With  this  record  before  the  justices  who 
composed  the  court  in  October,  1871,  the  proposition  for  an 
extension  of  time  was  accepted,  and  an  assurance  of  record 
was  thereby  given  that  the  county  would  meet  the  bonds  ac- 
cording to  the  new  terms.  The  force  of  this  action  of  -the 
court  was  increased  in  view  of  section  402  of  the  Code  of  Ten- 
nessee, adopted  in  1858,  declaring  that  "  every  county  is  a  cor- 
poration, and  the  justices  in  the  court  assembled  are  the  repre- 
sentatives of  the  county  and  authorized  to  act  for  it." 

Whether  upon  the  faith  of  these  proceedings  in  the  County 
■Court  the  Paducah  and  Grulf  Railroad  Company  consolidated 
with  the  Mississippi  River  Railroad  Company,  was  fairly  sub- 
mitted for  the  determination  of  the  jury.  The  new  company 
having  become,  in  virtue  of  that  consolidation,  the  owner  of 
the  assets  of  the  constituent  companies,  including  the  bonds  in 
suit,  proceeded  with  the  work  of  construction.  There  wsis  evi- 
dence tending  to  show  that  at  the  time  of  the  consolidation  only 
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a  few  thousand  dollars  had  been  expended  in  building  the 
Mississippi  River  railroad  in  Tipton  county;  that  after  the 
consolidation  about  half  a  million  of  dollars  had  been  expended 
in  Tipton  county  by  the  Paducah  and  Memphis  Railroad  Com- 
pany; that  the  road  from  Memphis  to  Covington,  the  county- 
seat  of  Tipton,  a  distance  of  thirty-seven  miles,  (of  which  twen- 
ty-one miles  were  in  Tipton  county,)  had  been  built  and 
equipped,  and  trains  running  thereon  regularly,  ever  since 
June  25,  1873;  that  the  road  had  been  graded,  bridged,  and 
made  ready  for  the  cross-ties  and  rails  from  Covington  to  one 
and  one-quarter  miles  north  of  Ripley,  in  Lauderdale  county  ; 
that  since  the  consolidation  the  road  had  been  completed  and 
equipped  from  Troy  to  Trumber,  a  distance  of  fifteen  miles, 
and  trains  run  regularly  between  those  places;  that  the  road 
had  been  graded,  bridged,  and  cross-tied  for  the  rails  from 
Truraber  to  Dyersburg,  and  the  right  of  way  secured  on  about 
twenty-one  miles  of  the  road  between  Dyersburg  and  Ripley. 
This  is  not  all.  The  stock  which  Tipton  county  originally 
received  in  payment  of  its  subscription  was  voted  by  its  official 
representative  in  favor  of  the  consolidation,  and  the  county 
received,  in  place  of  its  stock  in.the  Mississippi  River  Railroad 
Company,  stock  for  like  amount  in  the  new  company.  Be- 
sides, the  county  voted  the  new  stock  in  favor  of  the  execution 
of  a  mortgage  for  $1,951,000,  which  was  placed  upon  the  prop- 
erty of  the  company  which  was  formed  by  the  consolidation. 

The  acceptance  by  the  County  Court  of  the  terms  and  con- 
ditions set  forth  in  the  proposition  of  September  30, 1871,  and 
its  participation,  under  the  circumstances  adverted  to,  by  its 
authorized  representatives,  in  the  proceedings  which  resulted 
in  the  consolidation,  whereby  the  situation  of  the  Paducah  and 
Gulf  Railroad  Company  became  materially  altered,  was,  in 
effect,  a  representation  to  those  interested  in  that  company 
that  the  county  would  not  withhold  payment  of  its  bonds  or 
coupons,  but  would  meet  them  according  to  the  terms  of  the 
new  agreement.  By  its  conduct  it  induced  those  interested 
in  the  Paducah  and  Gulf  Railroad  Company— then  solvent, 
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out  of  debt,  and  owning  and  operating  a  complete  railroad 
from  Faducah,  Kentacky,  to  Troy,  Tennessee,  worth  fl,000,- 
000 — to  believe  that  the  bonds  would  coDstitute  a  part  of  the 
available  assets  of  the  new  company.  The  defendants  in  error 
received  a  portion  of  these  bonds  as  early  as  March  15,  1873. 
The  integrity  of  the  business  transaction  by  which  they  ac- 
quired them  is  not  questioned  by  any  evidence  recited  in  the 
record.  Nor  does  it  appear  that  any  evidence  was  offered  that 
impugned  in  any  degree  the  good  faith,  in  respect  of  these 
matters,  of  those  who  controlled  the  Padueah  and  Gulf  Rail- 
road Company,  or  of  those  who  controlled  the  Padueah  and 
Memphis  Railroad  Company  subsequent  to  the  consolidation 
of  1872. 

The  defendants  in  error  obtained  the  bonds  in  suit  from  the 
Padueah  and  Memphis  Railroad  Company,  paying  value  there- 
for, and,  so  tar  as  the  record  discloses,  without  any  reason  to 
'  suspect  their  payment  would  be  resisted  by  the  county.  In 
view,  then,  of  the  conduct  throughout  all  these  proceedings  of  • 
those  who  represented  the  county  of  Tipton,  it  is  estopped,  by 
every  consideration  of  law,  justice,  and  fair  dealing,  from  dis- 
putmg  its  liability  to  defendants  in  error  upon  the  bonds  in 
suit.  The  discovery  by  the  county,  in  February,  1875,  of  fraud 
and  corrupt  practices  upon  the  part  of  the  Mississippi  River 
Railroad  Company,  in  procuring  the  issue  of  the  bonds  in 
1869,  cannot  be  permitted  to  affect  the  rights  of  those  who  had, 
in  good  faith,  acquired  the  bonds  in  reliance  upon  the  explicit 
assurance  which  the  county,  in  effect,  gave  in  October,  1871, 
that  it  would  provide  for  the  payment  of  the  bonds  and  their 
coupons.  The  defendants  in  error  having  obtained  the  bonds 
under  th6  circumstances  which  have  been  detailed,  may  right- 
fully invoke,  in  support  of  their  claims,  any  facts  which  would 
have  estopped  the  county  from  disputing  the  claim  of  the  Pad- 
ueah and  Memphis  Railroad  Company,  had  the  latter  company 
never  parted  with  the  bonds. 

There  are  other  grounds  arising  upon  the  evidence  upon 
which  the  judgment  below  might,  perhaps,  be  sustained,  and 
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there  are  other  questions  suggested  in  argument  upon  which 
we  deem  it  unnecessary  to  comment. 

Mr.  Justice  Swatne  and  Mr.  Justice  Strong  participated  iu 
the  decision  of  this  case  in  conference  before  their  retirement, 
and  we  are  authorized  to  say  that  they  concur  in  this  opinion 
and  judgment. 

The  judgment  is  affirmed. 

Affirmed. 


Tipton  County  j 

V.  s 

Norton,  Slaughter  &  Co.  ) 

The  judgment  of  the  Circuit  Court  is  affirmed  upon  the 
authority  of  Tipton  County  v.  The  Rogers  Locomotive  and 
Machine  Works. 


Tipton  County       \  . 
V.  > 

J.  T.  Edmunds  &  Co.  ) 

This  case  is  affirmed  upon  the  authority  of  Tipton  County 
V.  The  Eogers  Locomotive  and  Machine  Works. 


Harvey  Tbkry  v.  John  J.  McLure,  receiver  of  the  Bank 
,  OF  Chester,  et  al. 

1.  The  court  refuses  to  consider  an  amended  bill  which  does  not  appear 

to  have  been  filed  by  leave  of  court  in  the  lower  com-t. 

2.  Grodfrey  v.  Teriy,  97  U.  S.,  171,  approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  South  Carolina. 

Harvey  Terry,  for  appellant. 

Edward  McCrady,  Jr.,  and  James  H.  Rion,  for  appellee  and 
stockholders. 
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Miller,  J. — This  suit  was  brought  originally  by  the  appel- 
lant as  a  bill  in  chancery  in  the  Circuit  Court  for  the  District 
of  South  Carolina,  against  McLure,  as  receiver  of  the  Bank 
of  Chester,  and  certain  officers  of  the  bank  and  one  or  two 
stockholders.  The  main  purpose  of  the  bill  was  to  obtain  a 
discovery  of  the  names  of  the  stockholders  at  the  date  of  the 
failure  of  the  bank,  and  when  discovered  to  make  them  liable 
for  the  amount  of  the  circulating  notes  of  the  bank  held  by 
plai.ntiii'.  It  would  be  a  useless  task  to  trace  here  the  inter- 
minable amendments  to  this  bill,  none  of  which  varied  essen- 
tially its  character,  though  some  of  the  later  amendments 
attempted  to  set  up  fraud  in  the  stockholders  in  receiving 
dividends  declared  and  paid  while  the  bank,  as  alleged  bj' 
appellant,  was  in  a  state  of  insolvency.  It  is  enough  to  sa}'  of 
all  these  that  no  sufficient  statement  of  the  names  of  the  stock- 
holders who  received  such  divideuds,  and  of  the  amounts  re- 
ceived by  each,  nor  of  the  circumstances  under  which  the 
dividends  were  declared  or  received,  is  found,  in  any  or  all  of 
these  amended  bills,  to  charge  any  one  stockholder,  except  it 
be  the  last  amendment  found  in  the  record. 

This  amended  bill  gives  the  names  of  a  large  number  of 
stockholders,  with  a  statement  of  the  sum  received  by  each, 
and  is  full  of  the  general  allegations  that  the  money  so  re- 
ceived ought  to  have  gone  to  the  payment  of  the  debts  of  the 
bank,  was  a  trust  fund  for  the  payment  of  those  debts,  and 
was  diverted,  by  the  dividends  paid,  from  its  proper  use. 

This  amended  bill,  however,  was  filed  on  the  6th  day  of 
May,  1878,  which  was  eight  years  after  the  original  bill  was 
filed.  It  does  not  appear  that  any  leave  of  the  court  was 
obtained  to  file  it,  though  some  four  or  five  other  amended 
bills  show  in  every  instance  that  they  were  tiled  with  the  leave 
of  the  court.  It  is  a  fair  inference  that  what  counsel  on  the 
other  side  say  in  their  briefs  is  true,  namely,  that  it  was  filed 
without  the  leave  of  the  court  and  was  disregarded  by  the 
court.  In  fact,  the  record  shows  that  the  original  bill  was  dis- 
missed on  its  merits  after  hearing  on  the  pleadings,  testimony, 
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and  argument  of  counsel,  on  the  same  day  that  this  last 
amended  bill  was  filed.  Whether  before  or  after  the  decree 
of  the  court  was  rendered,  is  not  shown.  Nor  is  it  material, 
as  it  must  be  understood  that,  however  it  got-  to  be  filed  in 
court,  it  was  done  without  consent  of  the  court  or  of  counsel 
for  the  defendants.  It  must  be  disregarded,  therefore,  in  the 
consideration  of  the  case  here. 

As  regards  the  statutory  liability  of  the  stockholders,  the 
allegations  of  the  bill,  the  answers  of  the  defendants,  and  the 
evidence  taken  in  the  case,  all  show  that  the  suspension  of 
specie  payments  took  place  on  the  27th  day  of  November, 
1860,  and  that  the  statute  of  limitations  of  four  years  of  the 
State  of  South  Carolina,  applicable  to  such  cases,  bars  the 
plaintiff's  right  of  recovery. 

This  point  was  adjudged  in  this  court  against  the  present 
plaintiff  in  the  case  of  Godfrey  d.  Terry,  97  TJ.  8.  K.,  171.  (See, 
also,  Carroll  v.  Greene,  92  U.  S.  E.,  509.) 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

•  Affirmed. 


George  Crouch  v.  William  Kobmbr. 

A  patent  for  a  shawl-sti-ap,  consisting  of  a  rigid  cross-bar  nnderneatli  the 
handle  and  straps  to  go  around  the  bundle,  held  void,  it  appearing 
that  rigid  cross-bars  had  been  previonslj'  in  use,  and  the  addition  of 
a  piece  of  metal  as  a  stiffener  being  the  mere  substitution  of  an  equiv- 
alent for  an  element  previously  in  use,  and  not  being  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  New  Jersey. 

E.  B.  Bamum,  for  appellant. 

Arthur  v.  Briesen,  for  appellee. 

Waite,  C.  J. — The  appellant  in  this  case,  complainant  below, 
in  describing  his  invention,  when  he  applied  for  his  patent,  said 
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that  before  his  invention  "  straps  had  been  used  to  coniine  a 
shawl,  or  similar  article,  in  a  bundle,  and  a  leather  cross-piece, 
with  loops  at  the  ends,  had  extended  from  one  strap  to  the 
other ;  and  above,  and  attached  to  this  leather  cross-piece,  was 
a  handle."  He  then  said :  "  My  invention  consists  of  a  rigid 
cross-bar  beneath  the  handle,  combined  with  straps  that  are 
passed  around  the  shawl  or  bundle,  such  straps  passing  through 
loops  at  the  ends  of  the  handle."  This  was  because  the  "  leather 
cross-piece  or  connecting  strap"  was  "liable  to  bend  and 
allow  the  straps  to  be  drawn  toward  each  other  by  the  handle 
in  sustaining  the  weight ;  *  *  *  hence  the  handle  is  incon- 
venient to  grasp."  From  this,  as  it  seems  to  us,  the  rigid 
cross-bar  was,  from  the  beginning,  the  controlling  idea  of  the 
inventor.  His  object  clearly  was  not  to  bind  and  hold  the 
bundle,  but  to  keep  the  handle  which  the  holder  was  to  grasp 
from  pressing  the  sides  of  the  hand.  Hence  he  says :  "  I 
claim  as  my  invention^l.  The  rigid  cross-bar,  connecting  the 
ends  of  the  handle,  and  provided  with  loops  for  the  straps, 
substantially  as  and  for  thje  purposes  set  forth;"  that  is  to  say, 
to  bind  and  hold  a  bundle  to  be  carried.  The  drawings  which 
accompany  his  application  show  that  the  inventor  had  in  his 
mind  straps  which  were  to  pass  over  the  rigid  bar  ci'osswise, 
but  there  is  nothing  to  indicate  that  they  might  not  pass  over 
the  ends  Qr  through  openings  in  the  bar  itself.  Next  he  claims 
"loops  made  of  the  leather  of  the  handle,  and  secured  to  the 
rigid  cross-bar,"  and  then,  "  the  rigid  cross-bar  for  a  shawl- 
strap  made  of  sheet  metal,  corrugated  and  covered  with 
leather."  • 

Clearly  the  defendant,  appellee,  could  not  have  infringed 
any  other  than  the  first  claim.  He  did  have  a  rigid  cross-bar 
connecting  the  ends  of  a  handle  provided  with  openings,  which 
were  undoubtedly  the  equivalent  of  loops  through  which  the 
straps  to  hold  the  bundle  could  pass,  but  he  had  no  loops  made 
■of  the  leather  of  the  handles,  and  no  cross-bar  made  of  sheet 
metal  corrugated  and  covered  with  leather.     Our  inquiries  are. 
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therefore,  coulined  to  the  validity  of  the  first  claim  in  the 
complainaut's  patent. 

It  is  conceded  in  the  patent  itself  that  shawl-straps  with 
handles  attached  to  a  leather  cross-piece  having  loops  at  the 
ends,  were  old.  Eustace,  one  of  the  witnesses  for  the  com- 
plainant, says  he  made  his  goods  with  a  cross-piece  of  the 
firmest  leather  he  could  get,  doubled  and  stitched,  so  as  to 
render  it  firmer  still.  His  object  clearly  was  to  keep  the 
weight  of  the  bundle  fi-om  drawing  the  ends  of  the  handle 
together  so  as  to  press  against  the  sides  of  the  hand. 

The  testimony  leaves  no  doubt  on  our  minds  that  handles 
fastened  on  rigid  cross-bars  and  used  to  carry  bundles  were 
known  long  before  the  complainant's  invention.  Possibly  in 
adjusting  them  to  use,  though  this  is  by  no  means  certain,  the 
straps  to  bind  the  bundle  were  not  passed  through  loops  across 
the  bar;  yet  it  is  clear,  beyond  all  question,  that  the  handle, 
rigid  cross-bar,  loops  or  their  equivalent,  and  straps  or  equiv- 
alents, were  used  in  combination  to  keep  together  and  carry 
one  or  more  articles  in  a  package  made  by  piling  or  rolling 
the  articles  together.  Under  these  circumstances  it  was  no 
invention  to  stiffen  by  artificial  means  the  leather  cross-piece 
which  had  before  been  made  as  rigid  as  it  could  be  by  thick- 
ness, doubling,  and  stitching. .  All  that  was  done  by  this  in- 
ventor was  to  add  to  the  degree  of  rigidity  which  had  been 
used  before.  The  addition  of  metal  or  other  substance  as  a 
stifFener  of  the  known  cross-piece,  which  had  already  been 
made  rigid  in  a  degree,  was  not  invention.  The  substantial 
elements  of  a  well-known  structure  were  thus  in  no  patentable 
way  changed. 

This  view  of  the  case  makes  it  unnecessary  to  follow  counsel 
in  their  etibrts  to  break  down  or  sustain  the  testimony  of  in- 
dividual witnesses.  The  thing  which  the  complainant  claims 
to  have  patented  was  substantially  made  and  used  long  before 
his  invention.  All  he  did  was,  by  the  use  of  known  equiva- 
lents for  some  of  the  elements  of  former  structures,  to  make 
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it  somewhat  better  than  it  was  ever  made  before.     This  is  not 
patentable. 

Affirmed.  Aefirmed. 


The  Mayor  and  Council  of  the  City  op  Louisiana  v.  The 
United  States,  ex'  uel.  Thomas  J.  Wood. 

The  charter  of  the  city  of  Louisiana,  in  connection  with  the  general  stat- 
ute law  of  Missouri :  Held — 

1.  To  anthorize  the  levy  of  a  greater  annual  tax  than  one  and 
one-half  per  cent,  when  necessary  to  provide  for  paying  the  cor-  ' 

.porate  indebtedness,  such  one  and. one-half  per  cent,  being  only 
the  tax  levied  for  ordinary  pin-poses. 

2.  Semble  that  the  special  tax  levied  to  meet  its  indebtedness  is 
not  limited  to  one  per  cent,  per  annum,  but  each  creditor  obtain- 
ing a  judgment  may  ask  tlie  levy  of  a  special  tax  of  one  per  cent., 
which  it  is  discretionary  witli  the  court  to  levy. 

Ekeor  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

David  P.  Dyer,  for  plaintiff  in  error. 

Dryden  ^  Dryden,  for  defendant  in  eri'or. 

Waite,  C.  J. — The  following  are  sections  2  and  13  of  article 
3,  and  section  23  of  article  7,  of  the  charter  of  the  city  of  Louis- 
iana, Missouri : 

"  Section  2.  The  city'  council  shall  have  power  within  the 
city  by  ordinance,  first,  to  levy  and  collect  taxes  not  exceed- 
ing one  and  one-half  of  one  per  centum  per  annum  upon  all 
property  made  taxable  by  law  for  State  purposes,  and  to  pro- 
vide for  the  collection  of  the  same  by  sale  of  real  and  personal 
estate  in  such  manner  as  the  council  may  by  ordinance  pro- 
vide." 

"  Section  18.  The  council  shall  not  fix  or  reduce  the  rate  of 
taxation  to  less  than  one  and  one-half  of  one  per  centum  per 
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annum  until  two-thirds  of  such  reduced  rates  of  taxation  shall 
be  sufficient,  including  all  sources  of  revenue,  to  meet  and  pay 
all  accruing  interest  for  the  year  affected  by  such  reduction, 
without  increasing  the  principal  of  the  debt." 

"Art.  7,  Sec.  23.  If  at  any  time  the  city  council  shall  fail  to 
make  suitable  provisions  for  the  payment  in  whole  or  in  part 
of  auy  of  its  debts  or  liabilities  contracted  after  the  passage  of 
this  act,  or  heretofore  lawfully  contracted,  for  the  term  of 
twelve  months  after  such  debt  or  liability  shall  have  become 
due  and  demand  for  payment  made,  it  shall  then  be  lawful  for 
the  Circuit  Court  or  Court  of  Common  Pleas,  before  which 
judgment  of  any  such  debt  or  liability  shall  have  been  obtained, 
to  make  and_  enter  up  any  such  orders,  decrees,  and  appoint- 
ments as  may  be  necessary  for  the  levying,  assessing,  and 
collecting  taxes  in  the  city,  not  exceeding  one  per  centum  per 
annum,  until  such  debt  or  liability  shall  be  fully  paid  and  dis- 
charged by  the  city  authorities.  The  amount  so  collected  to 
be  applied,  under  the  decree  of  the  court,  strictly  to  the  pay- 
ment of  such  debt  or  Judgment." 

Sections  2415  and  2416  of  the  Revised  Statutes  of  the 
State  are  as  follows : 

"Section  2415.  Whenever  an  execution  issued  out  of  any 
court  of  record  in  this  State  against  an  incorporated  town  or 
city  shall  be  returned  unsatisfied  in  whole  or  in  part  for  want 
of  property  whereon  to  levy,  such  court,  at  the  return  term,  or 
any  subsequent  terra  thereof,  may,  by  writ  of  mandamus,  order 
and  compel  the  chief  officer,  trustees,  council,  and  all  other 
proper  officers  of  said  city  or  town  to  levy,  assess,  and  collect 
a  special  tax  to  pay  such  execution  and  all  costs. 

"Section  2416.  The  court  shall  determine  the  time  within 
which  the  levy  and  collection  of  such  tax  shall  be  made,  and 
shall  make  all  necessary  orders  to  secure  the  prompt  and 
speedy  payment  of  such  debt." 

Wood,  the  relator,  having  recovered  a  judgment  against  the 
city  in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri  for  $22,226.40,  which  had  remained  un- 
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paid  for  more  than  twelve  months,  and  on  which  an  execution 
had  been  returned  unsatisfied,  asked  the  court  for  a  writ  of 
mandamus  to  compel  the  levy  and  collection  of  a  special  tax 
for  its  payment.  The  city  in  defense  claimed  that  it  could  not 
under  its  charter  be  required  to  levy  such  a  tax,  because  it  had 
already  levied  the  full  amount  allowed  by  section  2  of  article 
3,  and  there  were  other  judgments  (enumerating  them)  against 
it,  amounting  with  this  to  more  than  $100,000,  while  its  tax- 
able property  was  only  $907,200. 

Upon  the  trial  of  the  cause  several  questions  arose,  which 
resolved  themselves  into  the  following:  1.  Whether  the  city 
could,  under  the  circumstances  of  this  case,  be  required  to  levy 
taxes  in  any  one  year  for  more  than  one  and  one-half  of  one  per 
oent.  on  the  value  of  the  taxable  property  within  its  jurisdic- 
tion ;  and  2.  If  it  could,  whether  the  additional  amount  could 
exceed  one  per  cent,  for  all  creditors  having  special  judgments 
or  contract  rights.  Upon  these  questions  the  judges  of  the 
court  were  divided,  and  they  certified  that  fact  here.  The  pre- 
siding judge,  however,  was  of  the  opinion  that  the  relator  was 
entitled  to  a  peremptory  writ  of  mandamus  requiring  the  levy 
and  collection  of  a  special  tax  sufiicient  to  raise  and  pay  $9,000 
a  year  on  his  debt  until  it,  with  the  costs,  was  fully  satisfied, 
and  a  judgment  was  rendered  accordingly.  To  reverse  that 
judgment  the  case  has  been  brought  here  by  writ  of  error. 

We  are  entirely  satisfied  that  the  view  which  the  circuit 
judge  took  of  the  case  was  right,  and  that  the  judgment  should 
be  affirmed.  The  tax  referred  to  in  section  2,  article  3,  of  the 
charter,  is  evidently  the  ordinary  tax  which  the  necessities  of 
the  city  demand;  and  before  anything  more  can  be  required, 
a  case  must  be  made  for  relief  under  section  23,  article  7,  or 
sections  2415  and  2416  of  the  Revised  Statutes,  which  are  the 
.same  as  sections  77  and  78,  chapter  160,  of  the  General  Stat- 
utes of  1865,  page  650.  There  cannot  be  a  doubt  that  the 
General  Statutes  embrace  this  city.  They  in  express  terms  ap- 
ply to  all  incorporated  towns  and  cities.  Whether,  so  far  as  this 
city  is  concerned,  the  discretionary  power  which  the  court  has 
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is  limited  to  a  tax  of  one  per  cent,  for  each  judgment  obtained, 
is  a  question  we  need  not  decide,  for  in  this  case  that  limit  has 
not  been  exceeded.  The  taxable  value  of  the  property  in  the 
city  is  over  $900,000,  and  the  tax  each  year  for  this  judgment 
is  limited  to  $9,000.  We  are,  however,  entirely  clear  that 
under  the  charter  it  is  within  the  power  of  the  court  to  carry  the 
tax  up  to  full  one  per  cent,  for  each  debt  on  account  of  which 
such  special  relief  is  asked.  Both  the  Revised  Statutes  and 
this  particular  section  of  the  charter  contemplate  judgments 
against  the  city  which  cannot  be  collected  by  execution.  In 
such  a  case  permission  is  given  to  apply  to  the  court  in  which 
the  judgment  has  been  rendered  for  special  relief,  or,  perhaps 
more  properly,  a  special  order  on  the  city  to  make  provision 
for  payment.  What  that  provision  shall  be  is  left  largely  to 
the  court  to  determine  under  the  particular  circumstances  of 
each  case,  with  a  view  to  securing  the  prompt  and  speedy  pay- 
ment of  the  debt,  but  the  money,  when  collected,  must  be  ap- 
plied strictly  to  the  payment  of  the  particular  debt  for  which 
the  special  direction  is  given.  Each  tax  must  be  levied  and 
kept  separate,  but  the  amount  to  be  levied  in  a  particular  case 
may  be  made  dependent  somewhat  on  other  levies  for  other 
judgments  or  debts  made  payable  at  the  same  time.  All  such 
questions  are  with  propriety  left  to  the  sound  judicial  discre- 
tion of  the  court,  with  a  view  to  the  prompt  and  speedy  dis- 
charge of  all  the  obligations  of  the  city,  without  unnecessarily 
oppressing  the  tax-payers.  The  corporate  authorities  are  fully 
empowered  to  tax  to  the  extent  of  one  and  one-half  per  cent., 
and  should  do  so  if  necessary ;  but  if  more  is  required  in  any 
particular  case,  resort  must  be  had  to  the  courts.  The  city 
authorities  must  in  all  cases  make  provision  to  pay  all  debts  at 
maturity,  if  they  have  the  power  under  the  law ;  but  if  their 
powers  are  too  much  limited  to  enable  them  to  do  so,  then  the 
ci-editors  have  been  given  a  special  remedy  on  appeal  to  the 
courts.  The  eliect  of  the  several  statutes  is  to  limit  the  ordi- 
nary powers  of  the  municipality  for  taxation,  but  to  give  the 
courts  ample  authority,  when  a  judgment  has  been  obtained, 
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to  enforce  execution  by  requiring  the  levy,  at  a  proper  time, 
of  a  sufficient  tax  to  meet  the  judgment.  A  mandamus  in 
such  a  case  is  in  the  nature  of  an  execution  to  collect  the 
judgment. 

Affirmed.  Affirmed. 


The  United  States,  ex  rel.  E.  W.  Wolff,  v.  The  Mayor 
AND  Administrators  of  the  City  of  'New  Orleans. 

1.  The  case  of  United  States  v.  New  Oileaiip,  9S  U.  S.,  381,  approved  anil 

followed . 

2.  Wliile  It  is  true  that  the  taxing  power  belongs  e.xcliisively  to  the  legis- 

lative department  of  a  State,  and  when  delegated  to  a  mnnioipal 
corporation  may  be  revoked  by  the  Legislature,  yet  snch  power  of 
i-evonation  cannot  be  so  exercised  as  to  impair  the  obligation  of  the 
existing  contracts  of  the  corpoi'ation,  or  their  means  of  enforcement, 
li.  Acconhngly,  the  act  of  Louisiana  of  1870,  presci'ibing  certain  modes 
of  obtaining  and  registering  judgments  against  New  Oi'leans,  and  the 
subsequent  act  of  March  6,  1876,  oflfering  to  the  city  creditors  a  com- 
promise by  which  the  ordei-  of  payment  of  the  debts  was  to  be  deter- 
mined by  lot,  and  repealing  the  power  of  the  city  council  to  U'.vy  a 
tax  to  pay  the  claims  of  those  creditors  who  might  not  accept  tlie 
compromise  offered,  are  invalid,  in  so  far  as  they  impair  the  means  of 
enforcement  of  the  contracts  existing  at  the  time  of  their  enactment, 
and  a  mandamus  to  compel  the  levy  of  a  special  tax  to  pay  a  debt  of 
the  city  may  be  issued. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana. 

George  S.  Lacey,  for  plaintiii'  in  error. 

B.  F.  Jonas-  and  Henry  C.  Miller,  for  defendant  in  error. 

Field,  J.— In  March,  1876,  the  relator,  Kebecca  W.  Wolif, 
recovered  a  judgment  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana  against  the  city  of  New  Orleans, 
for  the  sum  of  $13,000.  Execution  was  issued  upon  it  and 
returned  unsatisfied.     She  thereupon  caused  the  judgment  to 
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be  registered,  under  the  act  of  the  Legislature  of  the  State  of 
1870,  known  as  act  No.  5  of  the  extra  session  of  that  year,  to 
the  provisions  of  which  we  shall  hereafter  refer,  and  then  called 
upon  the  mayor  and  administrators  of  the  city  to  pay  it  out  of 
the  contingent  fund  of  the  corporation,  or,  if  it  could  not  be 
paid  in  that  way,  to  levy  a  special  tax  for  its  payment.  The 
authorities  having  failed  to  comply  with  this  request,  she  ap- 
plied for  a  mandamus  to  compel  them  to  pay  it  out  of  that 
fund  or  to  levy  a  tax  for  that  purpose,  setting  forth  in  her 
petition  the  recovery  of  the  judgment,  the  issue  of  execution 
thereon,  its  return  unsatisfied,  and  the  refusal  of  the  citj'  au- 
thorities as  stated.  An  alternative  writ  was  accordingly  issued. 
To  this  writ  the  city  authorities  appeared,  and  filed  an  an- 
swer to  the  petition,  in  which  they  admitted  the  recovery  of 
the  judgment,  the  issue  of  the  execution,  and  its  return  unsat- 
isfied, and  set  up  that  the  judgment  was  recovered  on  bonds 
of  the  city  issued  to  the  New  Orleans,  Jackson  and  Great 
Northern  Railroad  Company,  under  the  act  of  the  Legislature 
of  the  State  approved  on  the  15th  of  March,  1854 ;  that  no  tax 
for  the  payment  of  the  principal  of  those  bonds  was  directed 
to  be  levied  by  that  act,  or  any  other  act  of  the  State;  that 
there  was  no  contingent  fund  of  the  city  out  of  which  the  judg- 
ment could  be  paid,  and  that  there  were  no  moneys  to  the 
credit  of  the  fund  for  current  expenses  not  otherwise  appro- 
priated; and  that  for  these  reasons  they  had  not  budgeted  the 
judgment  or  levied  a  tax  for  its  payment,  and  could  not  levy 
a  special  tax  for  that  purpose.  In  an  amended  answer  they 
further  set  up  that  at  the  time  the  bonds,  upon  which  the  judg- 
ment was  recovered,  -were  issued,  a  general  statute  of  the  State 
prohibited  municipal  corporations  from  incurring  any  debt  or 
liability  unless,  in  the  ordinance  creating  the  same,  full  provis- 
ion was  made  for  the  payment  of  the  principal  and  interest ; 
and  that  a  special  statute  prescribing  the  form  of  the  ordinance 
by  which  a  particular  debt  could  be  created,  declared  that  such 
ordinance  should  be  submitted  to  the  legal  voters  of  the  cor- 
poration, and  that  the  assent  of  the  majority  of  them  should 


224  The  United  States  v.  New  Orleans.     [Oct.  Term, 

Opinion  of  the  court. 

be  a  condition  of  its  validity ;  that  the  ordinance  thus  submitted, 
providing  for  the  issue  of  the  bonds,  contained  no  provision 
for  levying  a  tax  to  pay  the  principal  of  them,  but  contained 
another  provision  deemed  ample  for  that  purpose  ;  and  that, 
therefore,  it  was  the  evident  intention  of  the  Legislature  that 
the  principal  debt  should  be  thus  paid,  and  not  by  means  of 
taxation. 

The  relator  demurred  to  the  return  of  the  respondents;  but 
it  would  seem  that  when  the  demurrer  was  called  the  case  was 
submitted  upon  the  pleadings  and  certain  proofs  which  had 
been  tiled.  The  court  decreed  that  the  city  authorities,  exer- 
cising the  discretion  vested  in  them  according  to  section  3  of 
act  No,  5  of  the  extra  session  of  1870,  should  appropriate  from 
the  money  set  apart  in  the  budget  or  annual  estimate  for  con- 
tingent expenses  a  sufficient  sum  of  money  to  pay  the  judg- 
ment, but  that  if  no  appropriation  be  made  by  the  common 
council  of  the  citj',  the  judgment  should  be  paid  according  to 
its  priority  of  tiling  and  registry  in  the  office  of  the  controller, 
from  the  first  money  in  the  next  annual  estimate  set  apart  for 
that  purpose.  The  decree  was  accompanied  by  a  provision 
that  nothing  therein  should  require  the  common  council  to 
assess  or  levy  any  tax  upon  the  city  for  the  payment  of  the 
judgment  until  the  Legislature  of  the  State  should  authorize 
the  same,  thus  assuming  that  existing  legislation  did  not  per- 
mit any  such  tax.  To  i-everse  this  decree  the  relator  has 
brought  the  case  to  this  court. 

The  act  which  authorized  the  issue  of  the  bonds,  upon  which 
the  relator  recovered  judgment,  provided  that  the  railroad 
company  should  issue  to  the  city  certificates  of  stock  equal  in 
amount  to  the  bonds  received,  and  declared  that  the  stock 
should  remain  "forever  pledged  for  the  redemption  of  said 
bonds."  It  made  no  other  provision  for  the  ultimate  payment 
of  the  principal,  but  provided  that  a  special  tax  should  be 
levied  each  year  to  pay  the  annual  interest.  It  is  contended 
that  only  to  the  stock  thus  pledged  and  the  income  from  it 
were  the  bondholders  to  look  for  the  payment  of  the  principal. 
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The  same  position  was  urged  in  United  States  v.  'New  Orleans, 
on  the  application  bj  the  relator  in  that  case  for  a  mandamus 
to  compel  the  city  authorities  to  levy  a  tax  to  pay  judgments 
recovered  upon  similar  bonds,  and  was  adjudged  to  be  unten- 
able. (98  U.  S.,  381.)  The  court  held  that  the  indebtedness 
of  the  city  was  conclusively  established  by  the  judgments 
recovered  against  it,  and  that  their  payment  was  not  restricted 
to  any  .species  of  property  or  revenues,  or  subject  to  any  con- 
ditions. If  there  wei-e  any  limitations  upon  the  means  by 
which  payment  of  the  bonds  was  to  be  had,  thej-  should  have 
been  insisted  upon  when  the  suits  were  pending,  and  have 
been  continued  in  the  judgments.  The  fact  that  no  such  lim- 
itations were  there  found  was  conclusive  that  none  existed. 

The  court  also  held  that  if  the  question  were  an  open  one 
its  conclusion  would  be  the  same;  that  the  declaration  of  the 
act,  that  the  stock  which  the  city  was  to  receive  from  the  rail- 
road company  should  remain  "  forever  pledged  for  the  redemp- 
tion of  said  bonds,"  only  created  a  statutory  pledge  by  way  of 
collateral  security  for  their  payment,  and  did  not  release  the 
city  from  its  primary'  liability;  and  that  the  bondholder  was 
not  bound  to  look  to  that  security,  but  could  proceed  directly 
against  the  city  without  regard  to  it. 

The  court  further  held  that  the  statutes  of  the  State  restrain- 
ing municipal  corporations  from  creating  any  indebtedness 
without  providing  at  the  same  time  for  the  payment  of  the 
principal  and  interest,  were  not  limitations  upon  the  power  of 
the  Legislature  to  authorize  the  creation  of  debts  by  such  cor- 
porations upon  other  conditions;  and  though,  as  a  general 
rule,  it  was  deemed  expedient  to  prohibit  cities  from  incurring 
debts  on  their  own  motion,  without  making  provision  for  their 
payment,  it  did  not  follow  that  the  Legislature  might  not  author- 
ize the  incurring  of  a  particular  obligation  without  such  pro- 
vision ;  and,  in  the  instance  mentioned,  the  statute  prescribed 
the  details  of  the  ordinance  to  be  passed  by  the  city  in  execu- 
tion of  the  authority  conferred. 

The  views  thus  expressed  dispose  of  the  objections  to  the 
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manrlaraus  in  this  case,  founded  upon  what  is  contained  in  the 
railroad  act  as  well  as  what  is  omitted  from  it.  Nothing  new 
has  been  presented  to  our  consideration  to  lead  us  to  doubt 
the  correctness  of  our  conclusions.  There  is  no  occasion,  there- 
fore, to  repeat  the  reasons  upon  which  they  were  founded. 

But  counsel  also  urge,  in  their  argument  against  the  grant- 
ing of  the  mandamus,  that  the  power  of  the  city  to  levy  a  tax 
upon  propert}'  for  all  purposes,  judgments  included,  is  limited 
by  acts  of  the  Legislature  to  one  dollar  and  fifty  cents  on  every 
one  hundred  dollars  of  valuation,  and  that  the  amount  thus 
raised  is  sufficient  to  meet  the  current  expenses  of  the  city 
and  pay  previous  judgments  of  other  parties.  They  repeat  the 
averments  of  the  answer,  that  there  was  no  contingent  fund  of 
the  city  out  of  which  the  judgment  of  the  relator  could  be  paid, 
nor  moneys  to  the  credit  of  the  fund  for  current  expenses  not 
otherwise  appropriated.  They  cite  the  charter  of  1870,  which 
requires  a  budget  to  be  made  in  December  of  each  year,  exhib- 
iting the  various  items  of  liability  and  expenditure  for  the  ensu- 
ing year,  and  the  act  of  March  6,  1876,  which  limits  the  right 
of  taxation  upon  property  by  the  city  to  one  dollar  and  fifty 
cents  on  every  one  hundred  dollars  of  its  assessed  value.  They 
also  insist  that  the  conditions  on  which  judgments  against  the 
city  are  to  be  paid  are  prescribed  in  act  No.  5  of  the  extra 
session  of  1870. 

This  last  act  provides  that  no  writ  of  execution  or  fieri  facias 
-shall  issue  from  any  of  the  courts  of  the  State  to  enforce  the 
^payment  of  any  judgment  for  money  against  the  city  of  New 
Orleans,  but  that  such  judgment,  when  the  same  shall  have 
become  executory,  shall  have  the  efi'ect  of  fixing  the  amount  of 
the  plaintiff's  demand,  and  that  he  may  cause  a  certified  copy 
of  it,  with  his  petition  and  the  defendant's  answer,  and  the 
clerk's  certificate  that  it  has  become  executory,  to  be  filed  in 
the  office  of  the  controller  of  the  city,  and  that  thereupon  it 
shall  be  the  duty  of  the  controller  or  auditing  officer  to  cause 
the  same  to  be  registered  and  to  issue  a  warrant  upon  the 
treasurer  or  disbursing  officer  of  the  corporation  for  the  amount. 
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witliout  any  special  appropriation  of  money  therefor;  "pro- 
vided always  that  there  be  sufficient  money  in  the  treasury  to 
pay  such  judgment,  specially  designated  and  set  apart  for  that 
purpose  in  the  annual  budget  or  detailed  statement  of  items  of 
liability  and  expenditure  required  to  be  made  "  by  section  124 
of  the  act  of  March  20,  1856,  amending  the  city  charter,  or  by 
subsequent  legislation. 

The  act  further  provides  that  in  case  the  amount  designated 
in  the  annual  budget  for  the  payment  of  judgments  against 
the  city  shall  have  been  exhausted,  the  "  common  council  shall 
have  power,  if  they  deem  it  froper,  to  appropriate  from  the 
money  set  apart  in  the  budget  or  annual  estimate  for  contin- 
gent expenses  a  sufficient"  sum  of  money  to  pay  said  judgment 
or  judgments,  but  if  no  such  appropriation  be  made  by  the 
common  council,  then  all  judgments  shall  be  paid,  in  the  order 
in  which  they  shall  be  filed  and  registered  in  the  office  of  the 
controller,  from  the  first  money  next  annvally  set  apart  for  that 
purpose." 

The  respondents  contend  that  under  these  provisions  no 
judgment  creditor  can  claim  that  his  judgment  shall  be  paid 
absolutely,  for  its  payment  is  made  to  depend  upon  the  con- 
ditions stated ;  or  insist  upon  an  appropriation  in  the  budget 
for  any  fixed  sum,  for  this  is  controlled  by  the  limit  of  taxation 
and  the  amount  of  necessary  expenditures  to  sustain  the  gov- 
ernment of  the  city.  The  amount  for  judgments  to  be  pro- 
vided annually,  they  say,  is  to  be  fixed  by  the  discretion  of  the 
common  council  in  framing  the  budget ;  and  this  discretion  is 
to  be  guided  by  the  limit  of  taxation  for  all  purposes,  and  the 
amount  required  for  poHce,  lights,  paving  streets,  public  schools, 
and  other  necessary  expenses  of  the  city.  These  expenditures 
have  heretofore  exhausted,  and,  if  the  limit  of  taxation  pre- 
scribed by  the  act  of  March  6, 1876,  be  enforced,  will  hereafter 
continue  to  exhaust,  nearly  all  the  funds  raised.  The  balance 
remaining  is,  and  with  that  limit  of  taxation  always  will  be, 
insufficient  to  pay  any  considerable  portion  of  the  earliest 
judgments  against  the  city.     So  the  relator  must  wait  for  an 
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indefinite  period — perhaps  until  the  statute  has  barred  her 
claim — and  take  the  uncertain  chance  of  obtaining  from  the 
city  in  the  distant  future  any  portion  of  the  sum  due  to  her. 

The  act  of  March  6,  1876,  giving  effect  to  what  is  known  as 
the  "premium  bond  plan,"  does  not  hold  out  to  the  bondholder 
the  delusive  hope  of  payrnent  in  the  distant  future  which  flit- 
ters around  act  So.  5  of  1870.  It  cuts  him  ofl" absolutely  unless 
be  will  accept  the  conditions  of  the  proposed  plan.  It  recites 
in  its  preamble  that  the  total  debt  of  the.  city,  bonded  and 
floating,  exceeds  $23,000,000 ;  that  the  taxable  property  of  the^ 
city  has  become  so  reduced  in  value  as  to  require  a  tax  at  the 
rate  of  at  least  five  per  cent,  per  annum  to  liquidate  the  debt ; 
that  a  tax  so  exorbitant  will  render  its  collection  impossible; 
that  the  continuation  of  a  tax  beyond  the  ability  of  the  property 
to  pay,  would  lead  to  a  further  destruction  of  the  assessable 
property  of  the  city  and  to  ultimate  bankruptcy ;  and  that  the 
city  has  adopted  a  plan  for  the  liquidation  of  its  indebtedness, 
looking  to  the  payment  of  its  creditors  in  full,  "  obtaining 
thereby  the  indulgence  necessary  for  the  public  well-being  and 
the  maintenance  of  the  public  honor." 

The  plan  proposed  was  an  exchange  of  outstanding  bonds 
for  premium  bonds ;  the  latter  to  be  of  the  denomination  of 
twenty  dollars  each,  bearing  five  per  cent,  interest  from  Sep- 
tember 1,  1875,  payable  at  no  designated  period,  the  interest 
and  principal  to  be  paid  at  the  same  time  and  not  separately, 
and  the  maturity  of  the  bonds — principal  and  interest — to  be 
determined  by  chance  in  the  drawing  of  a  lottery.  One  mill- 
ion of  these  bonds  is  to  be  divided  into  ten  thousand  series  of 
one  hundred  bonds  each.  The  ten  thousand  series  are  to  be 
placed  in  a  wheel,  and,  in  April  and  October  of  each  year,  as 
many  series  are  to  be  drawn  as  are  to  be  redeemed,  according 
to  a  certain  schedule  adopted.  The  bonds  composing  the 
series  thus  drawn  are  to  be  entered  for  payment  three  months 
thereafter,  principal  and  interest,  and  are  to  be  receivable  for 
all  taxes,  licenses,  and  other  obligations  of  the  city.  At  the 
expiration  of  the  three  months  the  bond  numbers  of  the  drawn 
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series  are  to  be  placed  in  a  wheel,  and  1,176  prizes,  amounting 
to  $50,000,  are  to  be  drawn  and'  distributed.  Under  this  plan 
the  city  is  released  from  payment  of  the  principal  or  interest 
of  its  debt,  except  such  portion  as  may  be  drawn  from  the  lot- 
tery each  year.  As  justly  observed  by  counsel  in  one  of  the 
cases -before  us,  under  this  arrangement,  whether  a  creditor 
will  be  paid  in.  one  or  in  fifty  years,'  will  depend  upon  the  turn 
of  a  wheel  and  the  drawing  of  a  lucky  number.  Of  course 
this  plan  disregards  all  the  terms  upon  wliich  the  outstanding 
bonds  of  the  city — and,  among  others,  those  held  by  the  rela- 
tor— were  issued,  and  postpones  indefinitelj^  the  payment  of 
both  their  principal  and  interest.  To  induce  its  adoption  by 
the  city's  creditors,  the  act,  in  its  seventh  section,  provides  that 
no  tax  for  the  payment  of  the  principal  or  interest  of  other 
than  the  premium  bonds  shall  thereafter  be  levied;  repeals  all 
laws  requiring  or  authorizing  the  city  to  pay  any  such  tax,  and 
declares  that  it  shall  be  incompetent  for  any  court  to  issue  a 
mandamus  to  the  officers  of  the  city  to  levy  and  collect  any 
interest  tax  other  than  on  the  premium  bonds. 

For  the  interest  on  the  premium  bonds  and  other  purposes 
of  the  city,  the  act  provides  that  a  tax  of  only  one  and  one-balf 
per  cent,  per  annum  shall  be  levied;  and  this  limitation  of  the 
taxable  power  of  the  corporation  is  "  declared  to  be  a  contract 
not  only  with  the  holder  of  said  premium  bonds,  but  also  with 
all  residents  and  tax-payers  of  said  city,  so  as  to  authorize  any 
holder  of  said  premium  bonds  to  legally  object  to  any  rate  of 
taxation  in  excess  of  the  rate  herein  limited." 

It  is  plain  that  if  the  provisions  of  this  act  can  be  sustained 
as  a  valid  exercise  of  legislative  power,  the  judgment  of  the 
relator  is  practically  annulled,  or  rendered  so  uncertain  of  pay- 
ment as  to  be  of  little  value. 

When  the  bonds  wei'e  issued,  upon  which  the  judgment  was 
recovered,  the  city  was  by  its  charter  invested  with  "all  the 
powers,  rights,  privileges,  and  immunities  incident  to  a  muni- 
cipal corporation  and  necessary  for  the  government  of  the 
same";  and  it  could  have  provided  the  means,  by  taxation, 
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for  their  payment  when  they  became  due.  As  we  said  in  the 
case  ah'eady  cited,  "the  power  of  taxation  is  an  incident  to 
such  a  corporation,  and  may  be  exercised  for  all  the  purposes 
authorized  by  its  charter  or  subsequent  legislation.  Whatever 
the  Legislature  empowers  the  corporation  to  do  is  presumably 
for  its  benefit,  and  may,  in  'the  proper  government  of  the 
same,'  be  done."  Besides  the  power  thus  existing  at  the  time 
the  bonds  were  issued,  the  act  providing  for  their  issue  directed, 
as  already  stated,  a  special  tax  to  be  levied  each  year  to  meet 
the  annual  interest  on  them.  Such  being  the  case,  the  ques- 
tion is  whether  the  city  has  been  divested  of  its  power  by  the 
act  of  1876  which  we  have  mentioned. 

The  argunient  in  support  of  the  act  is  substantially  this:  that 
the  taxing  power  belongs  exclusively  to  the  legislative  depai't- 
ment  of  the  government,  and  when  delegated  to  a  raunicip'al 
corporation  may,  equally  with  other  powers  of  the  corporation, 
be  revoked  or  restricted  at  the  pleasure  of  the  Legislature. 

It  is  true  that  the  power  of  taxation  belongs  exclusively  to 
the  legislative  department,  and  that  the  Legislature  may  at 
any  time  restrict  or  revoke  at  its  pleasure  any  of  the  powers  of 
a  nuinicipal  corporation,  including,  among  others,  that  of  tax- 
atiou;  subject,  however,  to  this  qualilication,  which  attends  all 
State  legislation,  that  its  action  in  that  respect  shall  not  con- 
flict with  the  prohibitions  of  the  Constitution  of  the  United 
States,  and,  among  other  things,  shall  not  operate  directly  upon 
contracts  of  the  corporation  so  as  to  impair  their  obligation  by 
abrogating  or  lessening  the  means  of  their  enforcement.  Leg- 
islation producing  this  latter  result,  not  indirectly  as  a  conse- 
quence of  legitimate  measures  taken,  as  will  sometimes  happen, 
but  directly  by  operating  upon  those  means,  is  prohibited  by 
the  Constitution,  and  must  be  disregarded — treated  as  if  never 
enacted — by  all  courts- recognizing  the  Constitution  as  the  para- 
mount law  of.  the  land.  This  doctrine  has  been  repeatedly 
asserted  by  this  court  when  attempts  have  been  made  to  limit 
the  power  of  taxation  of.  a  municipal  body,  upon  the  faith  of 
which  contracts  have  been  made,  and  by  means  of  which  alone 
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they  could  be  performed.  So  long  as  the  corporation  contin- 
ues in  existence,  the  court  has  said  that  the  control  of  the 
Legislature  over  the  power  of  taxation  delegated  to  it  is  re- 
strained to  cases  where  such  control  does  not  impair  the  obli- 
gation of  contracts  made  upon  a  pledge,  expressly  or  impliedly 
given,  that  the  power  should  be  exercised  for  their  fulfillment. 
However  great  the  control  of  the  Legislature  over  the  corpora- 
tion while  it  is  in  existence,  it  must  be  exercised  in  subordina- 
tion to  the  principle  which  secures  the  inviolability  of  contracts. 
The  case  of  Von  Hoffman  v.  City  of  Quincy,  reported  in  4 
Wallace,  is  a  leading  one  on  this  subject.  There  the  Legisla- 
ture of  Illinois  had,  in  1851,  1853,  and  1857,  passed  acts  au- 
thorizing that  city  to  subscribe  for  stock  of  certain  railroad 
companies,  and  in  payment  thereof  to  issue  its  bonds,  with  cou- 
pons for  interest  annexed.  Those  acts  authorized  the  city  to 
levy  a  special  annual  tax  upon  the  property  therein,  real  and 
personal,  to  pay  the  annual  interest  upon  the  bonds,  and  re- 
quired that  the  tax,  when  collected,  should  be  set  aside  as  a 
special  fund  for  that  purpose.  The  city  failed  to  pay  the  cou- 
pons held  by  the  relator  for  a  long  time  after  they  became  due, 
and  refused  to  levy  the  tax  necessary  for  that  purpose.  The 
relator  thereupon  sued  the  city,  and  recovered  judgment. 
Execution  issued  thereon  being  returned  unsatisfied,  he  ap- 
plied to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois  for  a  mandamus  to  compel  the  author- 
ities of  the  city  to  apply  to  the  payment  of  the  judgment  any 
unappropriated  funds  they  had ;  or,  if  they  had  no  such  funds, 
to  levy  a  tax  under  the  acts  mentioned  sufficient  for  that  pur- 
pose. The  court  issued  an  alternative  writ,  to  which  the  city 
authorities  answered,  setting  up  an  act  of  the  Legislature  of 
the  State  of  November,  1863,  authorizing  the  city  council  to 
levy  a  tax  for  certain  special  purposes,  such  as  lighting  the 
streets  and  erecting  buildings  for  schools,  and  also  a  tax  on.  all 
real  and  personal  property  to  pay  the  debts  and  meet  the  gen- 
eral expenses  of  the  city,  uot  exceeding  fifty  cents  on  each  one 
hundred  dollars  of  the  annual  assessed  value  thereof,  and  re- 


232  The  United  States  v.  New  Oblbans.     [Oct.  Term, 

Opinion  of  the  court. 

pealing  all  other  laws  touching  taxes  except  such  as  related  to 
their  collection,  or  to  streets,  alleys,  and  licenses.  And  they 
alleged  that  the  full  amount  of  taxes  thus  authon'zed  was  in 
process  of  collection ;  that  the  power  of  the  city  in  that  re- 
spect was  exhausted,  and  that  the  fifty  cents  on  the  one  hun- 
dred dollars,  when  collected,  would  not  be  sufficient  to  pay 
the  annual  expenses  for  the  year  1864  and  the  debts  of  the 
city.  The  relator  demurred  to' the  answer,  and  judgment  was 
given  against  him;  but  the  case  being  brought  to  this  court, 
the  judgment  was  reversed.  In  delivering  the  unanimous 
opinion  of  the  court,  Mr.  Justice  Swayne  said: 

"It  is  well  settled  that  a  State  may  disable  itself  by  contract 
from  exercising  its  taxing  power  in  particular  cases.  It  is 
equally  clear  that  where  a  State  has  authorized  a  municipal 
corporation  to  contract  and  to  exercise  the  power  of  local  tax- 
ation to  the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the  contract  is 
satisfied.  The  State  and  the  corporation  in  such  cases  are 
equally  bound.  The  power  given  becomes  a  trust,  which  the 
donor  cannot  annul,  and  which  the  donee  is  bound  to  execute ; 
and  neither  the  State  nor  the  corporation  can  any  more  impair 
the  obligation  of  the  contract  in  this  way  than  in  any  other. 
The  laws  requiring  taxes  to  the  requisite  amount  to  be  collect- 
ed, in  force  when  the  bonds  were  issued,  are  still  in  force  for 
all  the  purposes  of  this  case.  The  act  of  1863  is,  so  far  as  it 
aifects  these  bonds,  a  nullity.  It  is  the  duty  of  the  city  to 
impose  and  collect  the  taxes  in.  all  respects  as  if  that  act  had 
not  been  passed.  A  different  result  would  leave  nothing  of 
the  contract  but  an  abstract  right  of  no  practical  value,  and 
render  the  protection  of  the  Constitution  a  shadow  and  a  de- 
lusion."    (4  Wall.,  554,  555.) 

The  prohibition  of  the  Constitution  against  the  passage  of 
laws  impairing  the  obligation  of  contracts  applies  to  the  con- 
ti'acts  of  the  State,  and  to  those  of  its  agents  acting  under  its 
authority,  as  well  as  to  contracts  between  individuals.  And 
that  obligation  is  impaired,  in  the  sense  of  the  Constitution, 
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when  the  means  by  which  a  contract  at  the  time  of  its  execu- 
tion could  be  enforced,  that  is,  b}'  which  the  parties  could  be 
obliged  to  perform  it,  are  rendered  less  efficacious  by  legisla- 
tion operating  directly,  upon  those  means.  As  observed  by 
the  court  in  the  case  cited,  "  without  the  remedy  the  contract 
may,  indeed,  in  the  sense  of  the  law,  be  said  not  to  exist,  and 
its  obligation  to  fall  within  the  class  of  those  moral  and  social 
duties  which  depend  for  their  fulfillment  wholly  upon  the  will 
of  the  individual.  The  ideas  of  validity  and  remedy  are  in- 
separable, and  both  are  parts  of  the  obligation  which  is  guar- 
anteed by  the  Constitution.  The  obligation  of  the  contract 
is  the  law  which  binds  the  parties  to  perform  their  agree- 
ment." 

The  restraint  upon  the  Legislature,  to  the  extent  mentioned, 
by  the  contract  clause  of  the  Constitution,  against  revoking 
or  limiting  the  power  of  taxation  delegated  by  it  to  municipal 
bodies  as  the  means  of  carrying  out  the  purposes  of  their  in- 
corporation, or  purposes  designed  for  their  benefit,  is  a  diifer- 
ent  matter  from  that  of  exempting  property  from  taxation ; 
and  even  in  the  latter  case  it  has  been  adjudged,  in  repeated 
instances,  that  one  Legislature  can.  bind  its  successors.  The 
restraint  in  no  respect  impairs  the  taxing  power  of  the  exist- 
ing Legislature,  or  of  its  successors,  or  removes  any  property 
from  its  reach. 

These  views  are  not  inconsistent  with  the  doctrine  declared 
by  the  decision  of  the  court  in  the  recent  case  of  Meriwether 
V.  Garrett,  102  U.  S.  There  the  charter  of  the  city  of  Mem- 
phis had  been  repealed,  and  the  State  had  taken  the  control 
and  custody  of  her  public  property,  and  assumed  the  collection 
of  the  taxes  previously  levied,  and  their  application  to  the 
payment  of  her  indebtedness.  The  city,  with  all  her  officers, 
having  thus  gone  out  of  existence,  ther«  was  no  organization 
left — no  machinery  upon  which  the  courts  could  act  by  man- 
damus for  the  enforcement  of  her  obligations  to  creditors. 
The  question  considered,  therefore,  was  whether  the  taxes  lev- 
ied before  the  repeal  of  the  charter,  but  not  paid,  were  assets 
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which  the  court  could  collect  through  a  receiver,  and  apply 
upon  judgments  against  the  city. 

Here  the  municipal  body  that  created  the  obligations  upon 
which  the  judgment  of  the  relator  was  recovered,  existing  with 
her  organization  complete,  having  officers  for  the  assessment 
and  collection  of  taxes,  there  are  parties  upon  whom  the  courts 
can  act.  The  courts,  therefore,  treating  as  invalid  and  void 
the  legislation  abrogating  or  restricting  the  power  of  taxation 
delegated  to  the  municipality,  upon  the  faith  of  which  con- 
tracts were  made  with  her,  and  upon  the  continuance  of  which 
aloue  they  can  be  enforced,  can  proceed  and  by  mandamus 
compel,  at  the  instance  of  parties  interested,  the  exercise  of 
that  power  as  if  no  such  legislation  had  evei-  been  attempted ; 
and  that,  the  relator  see"ks  to  have  done  here. 

Following  the  docti'ine  of  Von  Hoffman  v.  The  City  of 
Quincy,  we  are  of  opinion  that  the  act  of  March  6,  1876,  the 
provisions  of  which  we  have  stated,  is  invalid  so  far  as  it 
limits  the  power  which  the  city  possessed,  when  the  bonds 
upon  which  the  relator  has  recovered  judgment  were  issued, 
to  levy  a  tax  for  their  payment.  In  thus  limiting  the  power 
without  providing  other  adequate  means  of  payment  of  the 
bonds,  the  Legislature  has  impaired  the  obligation  of  the  con- 
tract between  her  and  the  city. 

The  judgment  of  the  court  below  must,  therefore,  be  re- 
versed, and  the  cause  remanded  with  directions  to  issue  the 
writ  as  prayed  in  the  petition  of  the  relator;  and  it  is  so  or- 
dered. 

Hablan,  J. — ^I  concur  in  the  opinion  just  delivered,  except 
the  paragraph  in  which  reference  is  made  to  Meriwether  v. 
Garrett,  102  (J.  8.  The  present  case  does  not  require  us  to 
determine  any  question  as  to  ihe  effect  which  the  repeal  of' a 
municipal  charter  may  have  upon  the  rights  of  existing  cred- 
itors. Nor  do  I  wish  to  be  understood  as  assenting  to  the  cor- 
rectness of  the  statement  in  the  opinion  as  to  what  was  involved 
and  decided  in  Meriwether  v.  Garrett. . 

Reversed. 
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The  Township  of  Harter  v.  John  A.  Kernochan. 

1.  A  bill  was  filed  by  tax-payers  of  a  county,  makiiif>-  the  county  officers 

and  unknown  holders  parties,  to  enjoin  the  collection  of  a  tax  on  cer- 
tain bonds.  A  decree  was  entered,  but  after  its  entry  a  bona-fide 
holder  of  the  bonds  filed  a  petition  for  a  rehearing,  under  a  State 
statute  allowing  non-resident  parties  not  personally  served  with  pro- 
cess to  appear  and  make  defense  within  three  years  from  th<(  date  of 
the  decree,  and  prayed  for  a  removal  to  the  Federal  court :  Held — 

1.  I'hat  the  State  court  did  not  err  in  redoclasting  the  cause,  and 
allowing  a  removal  without  requiring  the  filing  of  an  answer  from 
the  party  petitioning  for  a  reheaiing. 

2.  'I'hat  the  controversy  being  substantially  between  the  non- 
resident holder  of  the  bonds  on  one  side,  and  the  county  authorities 
and  tax-payers  on  the  other,  however  arranged  as  parties  on  tlie 
record,  was  a  question  removable  under  the  act  of  March  3,  1875. 

3.  That  the  application  for  removal  being  made  within  the  period 
allowed  by  the  statute  for  reopening  the  decree,  and  before  the  first 
term  thereafter  afwhich  the  cause  could  properly  have  been  tried 
upon  the  merits,  was  filed  in  time  under  the  act  of  March  3,  1875. 

2.  The  bonds  issued  by  the  township  of  Harter,  Illinois,  to  the  Illinois 

Southeastern  Railroad,  held  on  the  facts  to  be  valid. 

3.  The  bonds  are  not  invalidated  by  being  delivered  to  a  railroad  into 

which  the  road  to  which  they  liad  been  voted  had  been  consolidated, 
the  nevv  company  succeeding  to  the  rights  and  privileges  of  the  old. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

W.  J.  Henry,  for  appellant. 

George  A.  Sanders,  for  appellee. 

Harlan,  J. — This  suit  involves  the  liability  of  the  township 
of  Harter,  in  the  county  of  Clay,  State  of  Illinois,  upon  certain 
bonds,  signed  by  its  supervisor,  countersigned  by  its  clerk,  and 
issued  in  its  name,  under  date  of  April  1,  1870.  They  were 
made  payable  to  the  Illinois  Southeastern.  Railway  Company, 
or  bearer,  thirty  years  after  date,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum ;  the  right,  however,  being  reserved 
to  the  township  to  make  payment  at  any  time  after  five  years 
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from  date  of  issue.  Each  bond  recites  that  it  is  one  of  a 
series  "  issued  by  said  township  to  aid  in  the  constructiou  of 
the  Illinois  Southeastern  Railway,  in  pursuance  of  the  author- 
ity conferred  by  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  'An  act  to  incorporate  the  Illinois  Southeast- 
ern Railway  Company,  approved  February  25,  1867,'  and  an 
act  amendatory  thereof,  approved  February  24,  1869,  and  an 
election  of  the  legal  voters  of  the  aforesaid  township,  held  on  the 
10th  day  of  November,  1868,  under  the  provisions  of  said  act." 
Upon  each  bond  also  appears  the  certificate  of  the  State  auditor, 
stating  that  it  had  been  registered  in  his  office,  pursuant  to  the 
provisions  of  the  act  entitled  "An  act  to  fund  and  provide  for 
paying  the  railroad  debts  of  counties,  townships,  cities,  and 
towns,"  in  force  April  16,  1869. 

The  bill  was  filed  in  the  year  1877,  in  the  Circuit  Court  for 
Clay  county,  by  the  township  of  Harter  and  two  of  its  resident 
tax-payers,  (the  latter  suing  in  behalf  of  themselves  and  all  other 
tax -payers  of  the  township,)  against  the  State  treasurer  and 
auditor,  the  county  clerk  and  treasurer,  the  township  collector, 
supervisor,  and  clerk,  and  two  justices  of  the  township;  and 
also  against  the  "  unknown  owners  and  holders"  of  such  bonds, 
with  their  coupons,  who  are  alleged  to  be  residents  and  citizens 
of  States  other  than  Illinois.  It  proceeded  upon  the  ground 
that  the  bonds  were  issued  without  authority  of  law,  and  con- 
sequently were  not  binding  upon  the  township.  The  prayer 
of  the  bill  was  that  such  a  decree,  with  perpetual  injunction, 
be  rendered  as  would  prevent  the  State,  county,  and  township 
officers  from  taking  any  steps  towards  the  assessment  and  col- 
lection of  taxes  to  meet  the  bonds  or  any  installment  of  interest 
thereon;  that  the  holders  and  owners  of  the  bonds  and  coupons, 
their  agents  and  attorneys,  be  required  to  bring  the  same  into 
court  for  cancellation ;  and  that  the  State  and  county  treas- 
urers be  ordered  to  pay  over  to  the  township  any  money  in 
their  hands  which  had  been  raised  by  taxation  for  the  pay- 
ment of  the  bonds  or  their  coupons.  The  ofiicers  who  were 
sued,  although  duly  served  with  process,  made  no  defense. 
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The  unknown  holders  and  owners  of  the  bonds  and  coupons 
were  proceeded  against  by  publication  in  the  manner  authorized 
by  the  State  law.  A  final  decree  was  entered  on  the  1st  day 
of  May,  1879,  giving  relief  to  the  full  extent  prayed  for. 

On  the  17th  day  of  April,  1880,  Kernochan,  the  defendant 
in  error,  and  the  owner  of  all  the  bonds  and  coupons  issued 
by  Harter  township, — ^havin^,  it  is  conceded,  acquired  them 
before  due,  paying  value  therefor,  and  without  notice  of  any 
defense  except  that  appearing  in  the  law  and  upon  the  face  of 
the  bonds  themselves, — presented  to  the  State  court  a  petition 
stating  that  he  had  neither  been  summoned  nor  served  with  a 
copy  of  the  bill,  nor  received  any  notice  of  the  pendency  of 
the  suit.  Upon  that  petition  he  based  a  motion  to  redocket 
the  cause  and  open  the  decree,  to  the  end  that  he  might  be 
heard  touching  the  matters  of  such  suit.  His  application  was 
granted,  and  upon  the  same  day  he  tiled  another  petition,  ac- 
companied by  bond  in  the  required  form,  asking  the  removal 
of  the  cause  to  the  Circuit  Court  of  the  United  States,  upon 
the  ground  that  the  controversy  was  between  citizens  of  dif- 
ferent States,  and  that  he  was  then,  as  well  as  at  the  com- 
mencement of  the  suit,  a  citizen  of  Massachusetts,  while  the 
complainants,  during  the  same  period,  were  citizens  of  Illinois. 

The  State  court  approved  the  bond  and  ordered  the  cause 
to  be  certified  to  the  Federal  court,  with  all  the  papers  per- 
taining thereto. 

In  the  Circuit  Court  complainants  entered  a  motion  to  re- 
maud  the  cause  to  the  State  court.  That  motion  was  over- 
ruled. Kernochan  answered  to  the  merits,  and  to  that  answer 
a  general  replication  was  filed.  Upon  final  hearing  the  bill 
was  dismissed,  and  the  injunction  granted  by  the  State  court 
dissolved.     ' 

Preliminary  to  any  consideration  of  the  questions  involving 
the  validity  of  the  bonds,  as  obligations  of  Harter  township, 
it  is  proper,  that  we  should  notice  brieflj'  some  remarks  made 
by  counsel  for  appellants,  in  reference  as  well  to  the  proceed- 
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ings  in  the  State  court  after  the  appearance  of  Kernochan  as 
to  the  removal  of  the  suit  into  the  Federal  court. 

We  perceive  nothing  irregular  or  erroneous  in  the  action  of 
the  State  court  whereby  the  cause  was  redocketed  and  the  de- 
cree opened.  By  the  statutes  of  the  State,  when  a  final  decree 
is  entered  against  a  defendant  who  has  not  been  summoned 
or  served  with  a  copy  of  the  bill,  or  received  the  notice  re- 
quired to  be  sent  to  him  by  mail,  and  such  person,  his  heirs, 
devisees,  executors,  administrators,  or  other  legal  representa- 
tives, as  the  case  may  require,  shall,  within  one  year  after  notice 
in  writing  is  given  him  of  such  decree,  or,  in  the  absence  of 
such  notice,  within  three  years  after  such  decree,  appear  in  open 
court  and  petition  to  be  heard  touching  the  matters  of  such 
decree,  and  shall  pay  such  costs  as  the  court  shall  deem  reason- 
able in  that  behalf,  "  the  person  so  petitioning  may  appear  and 
answer  the  complainant's  bill ;  and  thereupon  such  proceed- 
ings shall  be  had  as  if  the  defendants  had  appeared  in  due 
season  and  no  decree  had  been  made.  And  if  it  shall  appear 
upon  the  hearing  that  such  decree  ought  not  to  have  been  made 
against  such  defendant,  the  same  may  be  set  aside,  altered,  or 
amended,  as  shall  appear  just;  otherwise,  the  same  shall  be 
ordered  to  stand  confirmed  against  said  defendant."  (Kurd's 
Stat.  111.,  1880,  p.  189,  sec.  19.)  Kernochan  appeared  within 
one  year  after  the  decree  had  been  passed.  He  was  therefore 
entitled,  according  to  any  reasonable  construction  of  the  statute, 
to  be  heard  touching  the  matters  of  the  decree,  as  if  no  decree 
had  been  made.  When  the  order  was  made  opening  the  decree, 
he  acquired  a  position  in  which  he  could  take  any  step  that 
might  have  been  taken  had  he  appeared  in  due  season  in  obe- 
dience to  a  summons.  The  court  was  at  liberty  to  pi'oceed  as 
if  no  decree  had  been  made  against  him.  He  could  have  de- 
murred, pleaded,  or.  answered,  or,  the  suit  being  removable 
into  the  Circuit  Court  of  the  United  States,  have  filed  a  petition 
and  bond  as  required  by  law  in  such  cases.  The  contention  of 
counsel  for  appellants  is,  in  effect,  that  until  Kernochan  an- 
swered the  bill  the  State  court  was  without  jurisdiction  to  pro- 
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ceed,  as  if  he  hud  "  appeared  iu  due  season  and  no  decree  had 
been  made."  But  such  a  construction  of  the  statute  is  too 
technical,  and  is  scarcely  admissible  where  the  party  appearing, 
and  who  has  been  proceeded  against  by  publication  only,  is  a 
citizen  of  another  State,  entitled  under  the  Constitution  and 
laws. of  the  United  States  to  remove  the  cause  from  the  State 
court.  The  utmost  which  could  be  claimed  in  ^ch  cases — and 
we  do  not  say.that  such  a  claim  could  be  sustained — is  that  the 
State  court  might,  in  its  discretion,  decline  to  open  the  decree 
or  to  hear  the  defendant,  unless  he  presented  an  answer  to  the 
bill.  In  this  case,  the  motion  of  Kernochan  to  redocket  the 
cause  and  open  the  decree  was  granted,  without  requiring  him 
to  tile  an  answer  disclosing  his  defense  to  the  suit.  We  are 
not  prepared  to  say  that  the  State  court  erred  in  its  ruling. 
We  should,  under  the  circumstances,  assume  that  the  State 
court  correctly  interpreted  the  local  statute.  If,  therefore,  the 
■  suit  was  removable,  the  Federal  court,  upon  its  removal,  and 
after  the  pleadings  were  made  up  and  proofs  taken  upon  the 
issues  made  by  Kernochan,  had  the  power  to  set  aside,  alter, 
pr  amend  the  decree  as  might  be  just,  or  adjudge  that  it  stand 
confirmed  as  entered  in  the  State  court.  Upon  his  appearance 
in  the  State  court  the  suit  became,  as  to  him,  for  all  practical 
purposes,  a  new  suit,  to  be  conducted,  however,  subject  to  the 
authority  of  the  court  to  confirm  the  former,  instead  of  entei'- 
ing  a  new,  decree. 

We  do  not  doubt  that  the  suit  was  oue  which  the  defendant 
was  entitled,  under  the  act  of  March  3,  1875,  to  remove  from 
the  State  court.  Disregarding,  as  we  may  do,  the  particular 
position,  whether  as  complainants  or  defendants,  assigned  to 
the  parties  by  the  draughtsman  of  the  bill,  it  is  apparent  that 
the  sole  matter  in  dispute  is  the  liability  of  Harter  township 
upon  the  bonds  described  in  the  bill;  that  upon  one  side  of 
that  dispute  are  all  of  the  State,  county,  and  township  officers 
and  tax-payers,  who  are  made  parties,  while  upon  the  other  is 
Kernochan,  the  owner  of  the  bonds  whose  validity  is  ques- 
tioned by  this  suit.     He  alone  of  all  the  parties  is,  in  a  legal 
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sense,  interested  in  the  enforcement  of  liability  upon  the  town- 
ship. It  is,  therefore,  a  suit  in  which  there  is  a  single  contro- 
versy, embracing  the  whole  suit  between  citizens  of  diiferent 
States,  one  side  of  which  is  represented  alone  by  Kernochan, 
a  citizen  of  Massachusetts,  and  the  other  by  citizens  of  Illinois. 
(Removal  Cases,  100  U.  S.,  457.) 

But  it  is  contended  that  the  petition  of  Kernochan  for  the 
removal  of  the  suit  was  not  "filed  within  the  time  prescribed 
by  the  act  of  March  3,  1875,  that  is,  at  the  term  at  which  the 
cause  could  be  first  tried.  The  argument  is  fhat  Kernochan, 
although  not  advised  in  any  legal  mode  of  the  pendency  of 
the  suit,  was  at  liberty  to  appear  therein  before  the  decree  was 
entered,  and  consequently  that  he  did  not  seek  its  removal  at 
or  before  the  terra  at  which  the  cause  could  have  been  first 
tried;  that  his  appearance,  and  tiling  his  petition  praying  to  be 
heard  touching  the  matters  of  the  decree,  have  relation  to  the 
time  when  he  should  have  appeared  in  court  had  he  been  duly 
summoned.  The  bare  statement  of  this  proposition  suggests 
its  refutation.  When  the  defendant  would  have  been  sum- 
moned, had  he  been  within  the  local  jurisdiction  of  the  State, 
court,  we  are  not  informed ;  and  consequently  it  is  difficult  to 
ascertain,  upon  the  theory  of  appellant's  counsel,  when  he 
should  have  appeared  in  court.  It  is  sufficient  to  say  that  the 
defendant,  within  the  period  fixed  by  the  statute,  appeared  and 
secured  the  opening  of  the  decree.  The  first  term  thereafter, 
at  which  the  cause  could  properly  have  been  tried  upon  the 
merits,  as  to  him,  was  the  teinn  at  which,  within  the  meaning 
of  the  act  of  March  3,  1875,  he  should  have  filed  Viis  petition 
for  removal.     And  it  was  so  filed. 

We  come  now  to  the  consideration  of  questions  involving 
the  merits  of  the  cause. 

We  have  seen  that  the  bonds  recite  that  they  were  issued 
in  pursuance  as  well  of  the  authority  conferred  by  the  act  of 
February  25, 1867,  incorporating  the  Illinois  Southeastern  Kail- 
way  Company,  and  the  act  of  February  25, 1869,  amendatory 
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thereof,  as  of  an  election  of  the  legal  voters  of  the  township, 
held  on  the  10th  clay  of  November,  1868. 

The  first  of  those  acts  conferred  authority  upon  townships 
to  donate  to  the  railway  company  any  amount  not  exceeding 
$30,000.  That  authority  was  not,  however,  to  be  exercised 
until  after  a  proposition  by  the  railroad  company  to  the  town- 
ship, nor  unless  the  donation  was  sanctioned  by  a  majority  of 
legal  votes,  cast  at  an  election  duly  called  and  held  to  consider 
the  question  of  donation,  upon  the  terms  proposed.  It  appears 
from  the  record  that  the  company  made  to  Harter  township 
a  proposition  which  contemplated  a  donation  of  $20,000,  pay- 
able in  three  installments,  to  be  raised  by  a  special  tax,  to  be^ 
assessed  and  collected  in  1869, 1870,  and  1871 ;  and  whichal&o 
bound  the  company  to  accept  township  bonds  in  lieu  of  the  special 
tax,  in  the  event  legislation  could  be  obtained  giving,  authority 
to  issue  bonds.  An  election  was  held  on  the  day  stated;  in.the 
bonds,  and  the  donation,  upon  the  terms  set  forth|in,the  com- 
pany's proposition,  was  approved  by  a  vote  of  thl'ee  hundred,, 
out  of  a  total  vote  of  three  hundred  and  fortyrtwo. 

The  fifth  section  of  the  amendatory  act  of  February  24, 
1869,  is  in  these  words:    "And  whereas  certain ,  townships  in^ 
Wayne  and  Clay  counties  have  voted  donations  to  said  railway 
company,  said  townships  are  hereby  authorized  and  empowered ; 
to  issue  township  bonds  for  the  amount  so  donated,  without 
submitting  the  proposition  again  to.  be  voted  upon  ;  said  bonds  - 
to  be  issued  in  sums  not  less  than  one  hundred  nor  more  than . 
one  thousand  dollars  each,  with  interest  coupons  attached, 
drawing  interest  at  the  rate  often  per  cent,  per  annum,  paya-  - 
ble  semi-annually  at  the  county  treasurer's  office  in  each  county, 
where  such  townships  are  located ;  said  bonds  to  be  payable  in 
five  years,  or  any  time  thereafter  not  exceeding  twenty  years, 
at  the  option  of  the  townships;  and  said  bonds  to  be  signed  by 
the  supei'visors  thereof,  or  by  the  supervisor  or  supervisors  of 
the  district  wherein  such  township  is  located,  and  to  be  coun- 
tersigned by  the  township  clerk  of  the  respective  townships; 
and  said  bonds  to  be  delivered,  properly  executed,  to  the  pres- 
16  v2 
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ident  of  said  railway  company,  when  the  conditions  are  com- 
plied with  as  contained  in  election  notices  and  propositions 
submitted  to  and  voted  upon  by  the  people  of  said  townships; 
and  said  townships  shall  each,  by  its  proper  corporate  authori- 
ties, provide,  in  due  time,  by  a  levy  and  a  collection  each  year 
of  a  sufficient  tax  on  its  assessed  property  to  pay  the  interest 
on  its  bonds,  as  it  accrues  half-3'early  as  aforesaid,  and  ulti- 
mately to  provide  for  the  principal  of  said  bonds  at  maturity : 
Provided,  That  said  bonds  shall  be  placed  in  the  hands  of  a 
trustee,  on  the  demand  of  said  railway  company,  as  hereinafter 
provided;  And  also  provided,  Thatswe/i  townships  may  determine, 
by  a  vote  of  their  electors,  at  any  regular  or  special  toLvn  meeting  or 
election,  lohether  they  loill  issue  bonds  or  not  in  payment  of  the  do- 
nations heretofore  voted  to  said  company."  (Pi'i.  Laws  111.,  vol. 
3,  p.  310.) 

In  conformity  with  the  provisions  of  that  act,  a  special  town 
meeting  of  Harter  township  was  duly  called  and  held  on  the 
20th  day  of  May,  1870,  at  which  the  electors  present  voted 
unanimously  in  favor  of  an  issue  of  bonds,  in  payment  of  the 
donation  previously  voted,  rather  than  proceed  with  the  levy 
and  collection  of  a  special  tax,  as  contemplated  by  the  original 
proposition  of  the  company.  A  few  days  thereafter,  to  wit. 
May  27,  1870,  as  appears  from  the  records  of  the  township, 
the  bonds,  amounting  to  |20,000,  were  delivered  by  the  town- 
ship oificers  to  the  Springfield  and  Illinois  Southeastern  Rail- 
way Company,  a  corporation  which  had  been  formed  on  the 
3d  of  l>ecember,  1869,  in  accordance  with  the  laws  of  Illinois, 
by  the  consolidation  of  the  Illinois  Southeastern  Eailway  Com- 
pany with  the  Pana,  Springtield  and  Northwestern  Railway 
Company.  The  bonds  were  transmitted  by  the  township  su- 
pervisor to  the  State  auditor  for  registration,  under  the  pro- 
visions of  the  funding  act  in  force  April  16,  1869.  He  certi- 
fied under  oath  that  they  had  been  issued  under  the  said 'acts 
of  February  25,  1867,  and  February  24, 1869,  and  that  all  the 
preliminary  conditions  required  in  the  act  of  April  16,  1869, 
to  be  performed  before  such  registration,  and  to  entitle  them 
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to  the  benefits  of  that  act,  had  been,  to  the  best  of  his  knowl- 
edge and  belief,  fully  complied  with.  It  may  also  be  stated 
that  taxes  were  annually  levied,  collected,  and  applied  by  the 
township,  in  payments  of  interest  on  the  bonds,  up  to  the  com- 
mencement of  this  suit  in  1877. 

In  view  of  these  facts  it  is  diiiieult  to  perceive  upon  what 
just  ground  the  township  can  escape  liability.  In  the  first 
place,  the  bonds  were  issued  in  pursuance  of  a  popular  vote 
in  favor  of  a  donation  to  be  met  by  a  special  tax,  and  also  of 
a  vote,  at  a  subsequent  special  election,  in  favor  of  an  issue  of 
bonds  in  payment  of  that  donation.  In  the  next  place,  and 
as  conclusive  against  the  township,  the  recitals  in  the  bondp 
import  a  compliance  with  all  of  the  provisions  of  the  acts  of 
Assembly  under  which  they  were  issued.  It  is  true  that  the 
bonds  do  not,  in  express  words,  refer  to  the  special  election  of 
May  20,  1870 ;  but,  since  the  amendatory  act  authorized  the 
township,  upon  a  vote  of  the  electors,  at  a  regular  or  special 
town  meeting  or  election,  to  issue  bonds  in  payment  of  the 
donation  previously  voted,  the  recitals  in  the  bonds  fairly  im- 
port that  such  an  election  was  in  fact  held  before  the  bonds 
were  issued. 

If  those  acts  are  not  repugnant  to  the  Constitution  of  the 
State,  it  results  that,  according  to  repeated  adjudications  of 
this  court,  the  township  is  estopped,  by  the  recitals  in  the 
bonds,  to  assert  that  their  provisions  were  not  complied  with. 
The  Constitution  of  Illinois  in  force  when  these  acts  were 
passed,  declared  that  the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns,  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate  pur- 
poses. It  is  the  settled  law  of  the  State,  as  heretofore  recog- 
nized by  this  court,  that  this  constitutional  provision  was  in- 
tended to  define  the  class  of  persons  to  whom  the  right  of  tax- 
ation might  be  granted,  and  the  purposes  for  which  it  might 
be  exercised,  and  that  the  Legislature  could  not  constitution' 
ally  confer  that  power  upon  any  other  than  corporate  authori^ 
ties  of  counties,  townships,  school  districts,  cities,  towns,  and 
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villages,  or  for  auy  other  than  corporate  purposes.  (County 
of  Livingston  v.  Darlington,  101  U.  S.,  411.)  Our  attention 
is  called  to  several  cases,  in  the  Supreme  Court  of  the  State,  in 
which  it  has  been  held  that  the  Legislature  could  not  constitu- 
tionally require  a  municipal  corporation,  without  its  consent, 
to  issue  bonds  or  incur  a  debt  for  a  merely  corporate  purpose. 
Some  of  those  cases  turn  upon  the  inquiry  as  to  who  are,  in 
the  sense  of  the  Constitution,  corporate  authorities  of  counties, 
cities,  towns,  &c.,  and  what  are  corporate  purposes.  A  leading 
case  is  Williams  v.  Town  of  Roberts,  88  111.,  11,  where  the 
court,  speaking  by  Chief  Justice  Scholfield,  said  that,  under 
the  system  of  township  organization  existing  in  Illinois,  the 
electors  alone  represented  the  corporate  authority  of  the  town, 
and  without  their  consent,  expressed  at  town  meetings  or  town 
elections,  no  debt  for  a  merely  local  corporate  purpose  could 
be  imposed  upon  the  township. 

Bi^t  neither  that  nor  any  other  decision  by  the  State  court, 
cited  by  counsel,  distinctly  meets  the  precise  point  now  before  • 
us,  or  would  justiiy  us  in  holding  (as  we  ought  not  to  do  except 
in  a  clear  case)  that  the  General  Assembly  of  the  State  had 
transcended  its  constitutional  powers.  The  act  of  February 
27,  1867,  did  not  assume  to  impose  a  debt  upon  the  township 
without  the  consent  of  the  electors.  It  expressly  required  an 
election  to  be  held,  at  which  the  legal  voters  could  determine 
the  question  of  donation  for  themselves.  The  election  was 
held,  and  a  donation  voted  to  aid  in  the  construction  of  a  rail- 
road. That,  it  must  be  conceded,  was  a  corporate  purpose, 
within  the  meaning  of  the  Constitution  as  interpreted  by  the 
State  court.  But  it  is  contended  that  the  amendatory  act  au- 
thorized tbe  township  officers,  without  the  assent  of  the  voters, 
to  impose  a  burden  or  create  a  debt  wholly  different  from  that 
to  which  the  voters,  at  the  election  on  the  10th  of  November, 
1868,  gave  their  assent.  Counsel  overlook  or  fail  to  give 
proper  force  to  the  proviso  in  that  act  authorizing  the  electors, 
at  a  regular  or  special  town  meeting,  to  determine  whether 
they  would  issue  bonds  in  payment  of  the  donation  previously 
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voted  to  the  company.     And  there  was,  as  we  have  seen,  a 
'  special  town  meeting,  duly  called  for  the  specific  purpose  of 
determining  that  question,  and  the  decision  was  unanimous  in 
favor  of  issuing  bonds  to  pay  off  the  donation. 

It  is  urged,  in  this  connection,  that  the  Supreme  Court  of 
the  State,  in  the  recent  case  of  Schaefter  v.  Bonham,  95  III., 
378,  decided  in  1880,  has  ruled  that  the  fifth  section  of  the 
amendatory  act  of  February  24,  1869,  was  in  violation  of  the 
Constitution  of  the  State,  and  that  it  was  the  duty  of  this  court 
to  accept  that  decision  as  conclusive.  That  case  in  many  re- 
spects resembles  this  one,  but  upon  the  particular  point  aris- 
ing here  it  is  materially  different.  It  was  submitted  upon  an 
agreed  statement  of  facts,  from  which  it  appears  that  a  certain 
township  had,  in  1868,  voted  a  donation  to  the  Illinois  South- 
eastern Railway  Company,  to  be  raised  by  special  tax,  under 
the  authority  conferred  in  the  act  of  February  25,  1867.  But 
it  did  not  appear,  from  the  evidence  in  that  case,  that  an 
election  had  been  held,  as  authorized  by  the  fifth  section  of 
the  act  of  February  24,  1869,  to  determine  whether  the  do- 
nation should  be  paid  by  township  bonds  rather  than  by  a 
special  tax  for  a  limited  period.  We  infer  from  the  agreed 
statement  of  facts  in  that  case,  as  well  as  from  the  remarks  of 
the  court,  that  no  opportunity  was,  in  fact,  given  to  the  voters 
to  determine  the  question  of  issuing  bonds.  The  court  said 
that  the  charter  authorizing  townships  to  vote  donations  did 
not  contemplate,  and  consequently  did  uot  provide  for,  issuing 
bonds ;  that  it  only  intended  a  donation  to  be  paid  by  the  levy 
of  a  tax,  and  the  payment  of  the  money,  when  thus  collected, 
to  the  railroad  company ;  that  the  Legislature  could  not  confer 
upon  the  township  officers,  without  a  vote  of  the  people,  au- 
thority to  make  such  a  radical  change  in  the  proposition  upon 
which  the  people  voted,  as  would  occur  if,  instead  of  a  special 
tax,  during  a  limited  period,  to  meet  the  donation,  township 
interest-bearing  bonds  should  be  issued,  running  from  five  to 
twenty  years. 

The  State  court,  in  referi'ing  to  the  fifth  section  of  the  act  of 
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February  24,  1869,  states  that  it  "  authorizes  and  empowers 
townships  in  Wayne  and  Clay  counties  that  had  voted  dona- 
tions to  the  road,  loithout  submitting  the  question  to  a  vote,  to  issue 
houds,"  &e.  We  are  unable  to  concur  in  that  construction  of 
the  act,  since  that  section,  after  authorizing  townships  in  Wayne 
and  Clay  counties,  which  had  voted  donations  to  the  railway 
company,  "  to  issue  township  bonds  for  the  amount  so  donated, 
without  submitting  the  proposition  [for  a  donation']  again  to  be 
voted  upon,"  expressly  declares  that  "such  townships  may  de- 
termine by  a  vote  of  their  electors,  at  any  regular  or  special 
town  meeting  or  election,  whether  they  will  issue  bonds  or  not 
in  payment  of  the  donations  heretofore  voted  to  said  com- 
pany." The  purpose  of  the  fifth  section  was  to  dispense,  as 
to  certain  townships,  with  a  second  vote  upon  the  general 
question  of  donation,  and  to  confer  authority  to  issue  town- 
ship bonds  in  payment  of  such  donation,  when,  and  only 
when,  the  electors  so  voted  at  a  regular  or  special  town  meet- 
ing or  election.  In  Schaelier  v.  Bonham  it  did  not  appear 
that  the  voters  were  consulted  as  to  whether  bonds  should 
be  substituted  in  lieu  of  the  special  tax  previously  voted. 
The  parties  there  sought  the  opinion  of  the  court  upon  an 
agreed  statement  of  -facts,  which,  in  effect,  conceded  that  no 
such  election  was  held.  Here  it  is  shown  that  the  bonds  in 
suit  were  issued  in  pursuance  of  the  vote  of  the  electors  at 
a  special  town  meeting  called  to  determine  the  question 
whether  the  donation  previously  voted  should  be  paid  in 
that  mode.  It  is  clearthat  Schaeft'er  v.  Bonham  proceeds  upon 
the  ground,  in  part,  that  the  bonds  there  in  suit  were  issued 
in  payment  of  the  donation,  without  any  submission  of  the 
question  to  the  voters. 

In  another  portion  of  its  opinion,  after  stating  that  the  as- 
sessment of  taxes  to  pay  oft'  the  donation  was  the  imposition 
of  a  debt  upon  the  township,  the  State  court  said:  "Had  the 
township  voted  to  incur  a  debt,  and  the  bonds  had  been  issued 
by  a  person  named  by  the  General  Assembly,  different  from 
the  coi'porate  authorities,  then  payment  of  interest  and  acqui- 
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escence  for  such  a  length  of  time  might  have  operated  as  an 
estoppel.  In  such  a  case,  the  vote  to  create  the  debt,  if  au- 
thorized by  law  and  had  in  pursuance  of  law,  would  have  been 
the  essential  act  to  create  the  debt,  and  the  mere  signing  and 
delivering  the  evidence  of  th&  debt'  would  have  been  valid  if 
done  by  a  person  specified  by  the  General  Assembly,  whether 
named  before  or  after  the  vote  was  had.  But  such  is  not  the 
case  here.  No  debt  was  voted,  and  the  Legislature  was  power- 
less to  authorize  any  but  the  corporate  authorities  to  create  a 
debt."  (95  III,  381.)  If,  as  held  by  the  State  court,  the 
issuing  of  bonds,  in  payment  of  the  donation  previously  voted, 
was  incurring  a  debt,  and  if  such  a  debt  could  not  be  incurred 
without  a  direct  vole  of  the  electors,  it  is  sufHoient  to  say  that 
such  a  vote  was  had  in  reference  to  the  bonds  here  in  suit. 

For  the  reasons  stated,  we  are  of  opinion  that  the  acts  of 
February  25,  1867,  and  February  24,  1869,  are  not  in  viola- 
tion of  the  Constitution  of  the  State;  and  in  so  holding  we  do 
not,  we  think,  come  in  conflict  with  any  decision  of  the  State 
court  iu  which  the  precise  question  here  presented  has  been 
passed  upon. 

It  remains  for  us  to  consider  whether  the  township  can  avoid 
liability  upon  the  bonds  by  reason  of  the  fact  that  they  were 
delivered  to  the  Springfield  and  Illinois  Southeastern  Railway 
Company,  the  donation  having  been  originally  voted  to  the 
Illinois  Southeastern  Railway  Company. 

We  are  of  opinion  that  there  is  nothing  of  substance  in  this 
objection.  The  act  incorporating  the 'Illinois  Southeastern 
Railway  Company,  the  act  amendatory  thereof,  and  the  act  in 
relation  to  the  Pana,  Springfield  and  Northwestern  Railway 
Company,  (even  if  the  general  statutes  of  the  State  were  not 
sufficient  for  the  purpose,)  fully  authorized  the  consolidation 
between  those  two  companies,  and  upon  such  consolidation 
the  new  company  succeeded  to  all  the  rights,  franchises,  and 
powers  of  the  constituent  companies.  The  power  in  the  town- 
ship to  make  a  donation  to  aid  in  the  construction  of  the  Illi- 
nois Southeastern  Railway  was  also  a  privilege  of  the  latter 
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corporation,  and  that  privilege,  upon  the  consolidation,  passed 
to  the  new  company.  The  donation  was  voted  before  the  cqu- 
solidation  took  effect,  and  since  the  consolidated  or  new  com- 
pany did  not  propose  to  apply  such  donation  to  purposes  ma- 
terially different  from  those  for-  which  the  people  voted  it  in 
1868,  its  right  to  receive- the  donation,  at  least  when  the  town- 
ship assented,  cannot  be  doubted.  The  records  of  the  town- 
ship show  that  the  bonds  were  directed  to  be  issued  and  deliv- 
ered to  the  new  eompanj',  and  it  will  not,  under  the  circum- 
stances, be  allowed  to  say,  as  against  a  boda-Jide  purchaser  for 
value,  that  the  bonds  are  invalid.  There  is,  consequently,  no 
pretext  for  saying  that  a  burden  was  imposed  upon  the  people 
to  which  they  had  never  given  their  consent  in  the  mode  pre- 
scribed by  law. 

Other  questions  are  discussed,  but  we  do  uot  deem  it  neces- 
sary to  refer  to  them. 

The  decree  is  affirmed. 

Affirmed. 


The  People,  ex  rbl.  John  T.  Haneman,  v.  The  Commissioners 
OF  Taxes  and  Assessments  of  the  citt  of  New  York. 

The  court  declines  to  decide  wliether  money  invested  In  products  of  tlie 
United  States  in  transit  from  State  to  State,  for  purposes  of  exporta- 
tion, is  exempt  from  taxation,  under  the  clause  of  the  Constitution 
forbidding-  the  taxation  of  exports;  the  record  not  sliowing  that  at 
tlie  time  as  of  which  the  assessment  was  made  the  money  was  so 
invested. 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 

H.  Charles  Ulman,  for  plaintiff  in  error. 

William  C.  Whitney  and  /.  A.  Beall,  for  defendants  in  error. 

Harlan,  J. — The  only  question  presented  upon  the  writ  of 
error  is,  whether  an  assessment  made  by  the  board  of  tax  com- 
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missioners  for  the  city  and  county  of  New  Yol'k,  of  the  per- 
sonal estate  of  the  plaintift"  in  error,  was  in  violation  of  the 
Constitution  of  the  United  States.  The  statute,  under  the 
authority  of  which  the  assessment  was  made,  provides  that 
"all  lands  and  all  personal  estate  within  this  [that]  State, 
whether  owned  by  individuals  or  by  corporations,  shall  be  lia- 
ble to  taxation,"  subject  to  certain  exemptions  thereinafter 
specified.  (1  Eev.  Stat.  N.  Y.,  chap.  13,  title  1,  sec.  1.)  It 
also  declares  that  '■  the  terms  '  personal  estate '  and  '  personal 
property,'  whenever  they  occur  in  this  chapter,  shall  be  con- 
strued to  include  all  household  furniture,  moneys,  goods,  chat- 
tels; debts  due  from  solvent  debtors,  whether  on  account,  con- 
tract, note,  bond,  or  mortgage;  public  stocks  and  stocks  in 
moneyed  corporations.  They  shall  also  be  construed  to  include 
such  portion  of  the, capital  of  incorporated  companies,  liable  to 
taxation  on  their  capital,  as  shall  not  be  invested  in  real. estate." 
(1  Rev.  Stat.  N.  Y.,  chap.  13,  title  1,  sec.  3.) 

Haneman,  being  a  resident  of  the  city,  county,  and  State  of 
New  York,  was  assessed  for  taxation  as  of  January  1,  1876, 
upon  his  personal  estate,  exclusive  of  bank  stock,  to  the  amonnt 
of  $60,000.  He  made  apphcation,  supported  by  affidavit,  for 
the  reduction  or  remission  of  such  assessment,  upon  these 
grounds:  That  the  value  and  amount  of  all  his  personal  estate, 
on  the  1st  day  of  January,  1876,  and  during  the  period  cov- 
ered by  the  assessment,  did  not  exceed  $125,000,  of  which 
$4,500  was  invested  in  railroad  bonds  and  $1,000  in  household 
furniture;  that  the  remainder  was  "  continuously  employed  in 
the  business  Of  exporting  cotton  from  the  United  States  of 
America  to  foreign  countries,  through  the  customs  department 
of  the  United  States  aforesaid,  and  that  said  employment  con- 
sists in  purchasing  and  paying  for  the  cotton  in  different  States 
of  the  United  States  and  actually  exported  by  deponent  in  said 
business,  and  for  the  payment  of  all  the  expenses  of.  shipping 
the  same  as  such  exports,"  and  that  the  only  portion  of  his  es- 
tate upon  which  he  is  liable  to  be  assessed  and  taxed  is  the  sum 
of  $5,500.     In  his  examination  before  the  tax  commissioners, 
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upon  the  occasion  of  his  application  for  reduction  or  remission, 
he  further  stated  that  "his  said  capital  is  invested  uniformly 
and  continuously  in  cotton,  the  product  of,  and  having  a  situs 
in,  various  States  outside  of  New  York,  and  in  transit  to  the 
port  of  New  York,  and  other  Atlantic  ports,  for  the  sole  pur- 
pose of  exportation,  and  no  portion  of  such  cotton  is  intended 
to  be,  or  is,  sold  in  New  York,  or  any  other  United  States 
market;  that  deponent  purchases  cotton  largely  upon  credit, 
and  that  of  his  capital  as  much  as  $115,000  is  continuously 
invested  in  cotton  of  the  growth  of  the  United  States,  which 
has  been  cleared  at  a  custom-house  and  is  on  shipboard  in 
course  of  exportation  to  some  foreign  State  or  country." 

The  reduction  and  remission  were  both  denied.  Upon  writ 
of  certiorari  the  proceedings  of  the  tax  comniissioners  were 
affirmed  in  the  Supreme  Court  of  the  State,  and  its  judgment 
was  affirmed  by  the  Court  of  Appeals. 

The  assessment  in  excess  of  $5,500,  it  is  claimed  by  plaintiff 
in  error,  was  in  violation  as  well  of  article  1,  section  10,  and 
clause  2,  as  of  article  1,  section  8,  clause  3,  of  the  national  Con- 
stitution. The  main  propositions  advanced  byhis  counsel  are, 
that  products  of  the  United  States  which  have  passed  the  cus- 
toms department,  and  are  on  shipboard  in  the  course  of  expor- 
tation to  a  foreigu  market,  have  become  exports,  and  are  no 
longer  within  the  taxing  power  of  the  State ;  that  to  tax  money 
invested  in  such  products  is,  in  effect,  laying  an  impost  or  duty 
on  exports ;  that  a  tax  on  capital  invested  in  the  products  of 
the  United  States,  in  transit  from  one  State  to  another  for  pur- 
poses of  exportation,  or  on  money  used  and  employed  in  ex- 
porting such  products,  is  an  unauthorized  interference  by  the 
State  with  the  regulation  of  commerce. 

Although  these  propositions  are  deemed  by  counsel  to  be 
very  easy  of  solution,  we  do  not  feel  obliged  to  determine 
them  in  this  case.  The  plaintiff  in  error  was  assessed  upon 
his  personal  property  as  of  January  1,  1876.  If  the  capital 
which  he  claims  was  uniformly  and  continuously  employed  ib 
the  business  of  purchasing   cotton  for  exportation  from  the 
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United  States  to  foreign  countries,  through  the  customs  depart- 
ment, was  in  fact  in  money  on  the  1st  of  January,  1876,  he 
could  not  escape  a  subsequent  assessment  of  that  money  upon 
the  ground  that,  at  the  time  the  assessment  was  made,  it  was 
invested  in  cotton  for  exportation  to  foreign  countries.  Neither 
in  his  affidavit,  nor  in  his  examination  before  the  tax  commis- 
sioners, does  he  distinctly  claim — and,  perhaps,  could  not — 
that  the  capital  which  he  thus  employed  in  the  business  of  pur- 
chasing cotton  for  exportation  was  in  fact  so  invested  on  the 
1st  day  of  January,  1876.  His  capital  may  have  been,  in  a 
business  or  mercantile  sense,  continuously  so  employed,  and 
yet  it  may  not  have  been  in  fact  so  invested  at  the  date  to 
which  the  assessment,  whenever  made,  relates.  We  have  no 
occasion,  therefore,  in  the  present  case,  to  consider  or  deter- 
mine the  questions  of  constitutional  law  discussed  by  counsel. 
It  will  be  time  enough  to  consider  them  when  they  come  be- 
fore us  in  such  form  as  to  require  their  determination. 
Judgment  affirmed. 

Affirmed. 


William  Wbightman  and  Chaulbs  Day  v.  William  C. 
Clark  bt  al. 

1.  UnOei-  the  organic  and  statute  law  of  Illinois  as  construed  by  the  State 

court  of  last  resort,  the  congressional  districts  were  made  public  cor- 
porations for  school  purposes  only,  and  the  trustees  of  schools  have 
power  to  lay  taxes  or  issue  bonds  only  for  such  corporate  or  school 
purposes. 

2.  Bonds  issued  by  the  authorities  of  the  scliool  districts  in  aid  of  railroads 

to 'run  thronijh  the  districts  are  void,  the  building  of  railroads  not 
being  a  purpose  germane  to  such  school  corporations,  and  taxes  can- 
not, therefore,  be  levied  to  meet  such  obligations. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

R.  J.  C.  Walker  and  Henry  Flanders,  for  appellants. 
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John  I.  Rinaker,  for  "appellees. 

Waite,  C.  J. — Bj'  the  Constitutioa  of  Illinois  adopted  in 
1848,  counties  were  recognized  as  existing  political  subdivis- 
ions of  the  State,  and  the  General.  Assembly  was  authorized 
to  provide  by  a  general  law  for  a  township  organization  under 
which  any  county  might  come,  whenever  a  majority  of  the 
voters  should,  at  any  general  election,  so  determine.  If  a 
county  did  adopt  a  township  organization,  the  management  of 
its  fiscal  affairs  by  the  County  Court  might  be  dispensed  with, 
and  the  business  of  the  county  transacted  in  such  manner  as 
the  General  Assembly  should  provide.  (Art.  7,  sec.  6.)  Un- 
der the  authority  of  this  provision  of  the  Constitution,  an  act 
was  passed  by  the  General  Assembly  authorizing  such  an 
organization,  by  which  townships  could  be  established  and 
made  bodies  corporate,  with  certain  defined  governmental 
powers.     (Gross  Stat.  1869,  p.  741.) 

By  another  statute,  each  congressional  township  in  the  State 
was  "  established  a  township  for  school  purposes."  (Id.,  p. 
691.)  The  business  of  such  a  township  was  to  be  done  by 
three  trustees,  to  be  elected  from  time  to  time  by  the  legal 
voters  of  the  township,  and  who  were  made  "  a  body  politic 
and  corporate,  by  the  name  and  style  of '  trustees  of  schools 

of  township ,  range ,'  according  to  the  number."   The 

powers  of  these  trustees  related  exclusively  to  the  business  of 
the  public  schools  in  the  township.  They  had  authority  to  lay 
off  the  township  into  school  districts  and  apportion  the  school 
funds,  and  were  charged  with  certain  other  duties  connected 
with  school  affairs  and  school  lands  within  their  jurisdiction. 
They  had  no  power  to  levy  taxes.  That  was  to  be  done  by  the 
directors  of  the  several  school  districts  which  should  be  created. 

Section  5  of  article  9  of  the  Constitution  of  1848  is  as  fol- 
lows : 

"The  corporate  authorities  of  counties,  townships,  school  dis- 
tricts, cities,  towns,  and  villages  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes,  such  taxes  to  be 
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uniform  in  respect  to  persons  and  property  within  the  jurisdie- 
tiop  of  the  body  imposing  the  same.  And  the  General  As- 
sembly shall  require  that  all  property  within  the  limits  of 
municipal  corporations  belonging  to  individuals  shall  be  taxed 
for  the  payment  of  debts  contracted  under  authority  of  law." 

The  Illinois  Farmers'  Kailroad  Company  was  incorporated 
February  28, 1867 ;  and  by  an  amendment  to  its  charter,  pass- 
ed April  15,  1869,  the  following  provisions  were  made: 

"  Sec.  2.  It  shall  be  lawful  for  the  corporate  authorities  of 
the  towns,  townships,  cities,  and  counties  through  which  said 
road  shall  pass  to  take  stock  in  the  said  compam%  and  shall 
also  be  empowered  to  make  assessments,  levy  taxes,  and  col- 
lect the  same  in  the  manner  in  which  the  said  several  towns, 
townships,  cities,  and  counties  assess  and  collect  taxes,  for  the 
purpose  of  paying  the  said  assessments  on  the  subscriptions  to 
the  said  stock  or  the  interest  accruing  thereon ;  and  the  said 
towns,  townships,  cities,  and  counties  may  issue  bonds  bearing 
interest  at  any  point  they  may  designate,  either  within  or 
without  the  State  of  Illinois,  at  a  rate  not  exceeding  ten  per 
cent,  per  annum,  payable  annually  or  semi-annually,  as  they 
may  elect :  Provided,  That  the  said  townships,  cities,  or  towns 
shall  not  subscribe  to  the  stock  of  the  said  company  without 
submitting  the  said  proposed  subscription  to  a  vote  of  the  legal 
voters  of  their  respective  towns,  townships,  or  cities,  thirty 
days'  notice  of  which  shall  be  given,,  elections  held  and  returns 
made,  as  provided  by  the  general  election  laws  of  this  State: 
And  pro^Med  further,  That  no  such  bonds  shall  issue,  nor  shall 
any  interest  be  payable  thereon  or  accrue,  until  said  road  is 
completed  through  the  said  town,  township,  city,  or  county : 
And  provided  further.  That  the  subscriptions  on  the  part  of  the 
said  counties  shall  not  be  for  a  sum  exceeding  two  thousand 
dollars  per  mile  of  the  line  of  the  said  road  in  the  said  coun- 
ties. 

"  Sec.  3.  In  counties  not  under  township  organization,  it 
shall  be  lawful  for  the  trustees  of  schools  to  make  subscriptions 
for  their  respective  townships,  and  issue  bonds,  as  provided  in 
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the  preceding  section;  and  for  the  purpose  of  paying  the  said 
subscriptions  or  bonds,  or  the  interest  thereon,  shall  levy  a  tax, 
not"  exceeding  the  rate  of  one  per  cent,  per  annum,  upon  the 
taxable  property  of  their  respective  townships,  and  shall, 
through  their  treasurer,  certify  the  said  assessment  to  the 
clerk  of  the  County  Court  of  their  respective  counties;  and  it 
shall  be  the  duty  of  the  said  clerk  of  the  County  Court  to 
carry  out  the  tax  so  assessed  upon  the  collector's  book;  and 
the  amount  so  raised  hy  taxation  shall  remain  in  the  hands  of 
the  treasurer  of  the  proper  county,  and  shall  be  employed  by 
him  in  paying,  first,  the  interest  due  on  the  said  bonds,  and 
then  the  principal,  if  any  funds  shall  remain  in  his  hands,  and 
for  no  other  purpose." 

The  county  of  Morgan,  through  which  the  road  of  this  com- 
pany passed,  was  not  under  township  organization  ;  and  on  the 
1st  of  February,  1870,  at  an  election  called,  the  votei's  of  con- 
gressional township  number  14  .north  of  range  9  west  of  the 
third  principal  meridian,  within  that  county,  voted  to  subscribe 
to  the  stock  of  the  company  in  accordance  with  the  provisions 
of  section  3  of  the  amended  charter.  Upon  the  authority  of 
this  vote  the  trustees  of  schools  of  the  township  made  the  sub- 
scription and  issued  thirty-two  bonds  of  one  thousand  dolhirs 
each,  bearing  date  October  1,  1870,  to  make  the  required  pay- 
ment. These  bonds  were  afterwards  registered  with  the  auditor 
of  public  accounts,  and,  upon  his  certificate  to  the  clerk  of  the 
County  Court  of  Morgan  county,  taxes  were  levied  on  the  tax- 
able property  in  the  township  to  meet  the  interest  as  it  fell  due. 
In  this  way  the  interest  for  the  years  1871,  1872,  1873,  and 
1874  was  paid,  but  in  1875  the  tax-payers  of  the  township  com- 
menced this  suit  in  a  State  court  to  enjoin  any  further  taxation 
to  meet  the  bonds,  on  the  ground  that  there  was  no  authority 
iu  law  either  for  the  subscription  or  the  issue  of  the  bonds. 
That  suit  was  transferred  by  the  bondholders  from  the  State 
court  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois,  where,  on  tinal  hearing,  the  prayer  of 
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the  tax-payers  (complainants)  was  granted.  To  reverse  that 
decree  this  appeal  was  taken. 

It  is  clear  that  section  5  of  article  10  of  the  Constitution  is 
a  limitation  on  the  power  of  the  Legislature  to  authorize  tax- 
ation by  public  corporations  or  the  political  subdivisions  of  the 
State.  The  Supreme  Court  of  the  State  has  uniformly  go  de- 
cided. (Johnson  v.  Campbell,  49  111.,  316;  Howard  r.  St.  Clair 
Drain  Company,  51  111.,  133;  Madison  County  v.  The  People, 
58  111.,  463.)  The  same  court  also  decided,  in  Trustees,  &c., 
v.  The  People,  63  111,300;  The  People  v.  Dupuyt,  71  111.,  652; 
and  The  People  v.  Trustees  of  Schools,  78  III,  136,  that  statutes 
substantially  like  the  one  now  under  consideration  were  uncon- 
stitutional, and  consequently  void,  because  the  tax  required  was 
not  for  a  corporate  purpose.  It  is  conceded  that  if  these  decis- 
ions are  to  be  followed  the  judgment  below  was  right. 

The  first  of  these  cases  was  decided  at  the  January  Term, 
1872,  and  the  court  then  took  occasion  to  say  it  was  the  first 
instance  in  which  the  right  of  the  trustees  of  schools  to  embark 
in  railroad  enterprises  had  been  brought  to  their  attention. 
The  law  then  under  consideration,  like  the  one  here,  was  not 
passed  until  1869,  and'  we  infer  from  this  and  other  circum- 
stances that  such  legislation  had  not  been  common  in  the  State 
before  that  time.  The  decisions  since  on  the  same  question 
have  all  been  one  way,  and  this  of  itself  would  make  it  highly 
improper  for  us  to  depart  from  them  unless  they  were  clearly 
wrong.  As  a  rule,  we  treat  the  construction  which  the  highest 
court  of  a  State  has  given  a  statute  of  the  State  as  part  of  the 
statute  itself.  It  is  only  when,  by  giving  such  construction  a 
retroactive  eflect,itwill  invalidate  contracts  which  in  our  opin- 
ion were  lawfully  made,  that  we  disregard  them.  Here,  how- 
ever, we  find  nothing  of  the  kind.  Taxation  by  municipal  or 
public  corporations  must  be  for  a  corporate  purpose.  It  is  ndt 
always  easy  to  decide  whether  a  certain  kind  of  tax  is  within 
or  without  this  limitation,  but  we  think  it  may  be  safely  said 
that,  as  a  general  rule,  a  corporate  purpose  must  be  some  pur- 
pose which  is  germane  to  the  general  scope  of  the  object  for 
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which  the  corporation  was  created.  Such  we  understand  to  be 
the  eftect  of  the  Illinois  decisions  which  are  collected  and  com- 
mented on  in  Hackett  v.  Ottawa,  99  U.  8.,  94.  A  congres- 
sional township  is  one  of  the  principal  subdivisions  which 
Congress  has  provided  for  in  the  survey  of  the  public  lands  of 
the  United  States  for  the  purposes  of  entry  and  sale.  It  is  not 
necessarily  a  political  subdivision  of  a  State  or  of  a  county. 
When  Illinois  was  admitted  into  the  Union,  section  numbered 
sixteen  in  every  surveyed  township,  or  its  equivalent  if  the 
section  had  before  that  time  been  sold  or  otherwise  disposed 
of,  was  granted  the  State  "  for  the  use  of  the  inhabitants  of  such 
township,  for  the  use  of  schools."  (3  Stat.,  430,  chap.  67,  sec. 
6.)  It  was  eminently  proper,  therefore,  that  the  State  should 
make  these  donations  the  points  around  which  the  public-school 
system  should  be  organized.  Hence  the  congressional  or  orig- 
inal surveyed  townships  were  made  public  corporations  for 
that  purpose,  and  apparently  for  that  alone.  Taxation  for  school 
purposes  onlj'  would  be  germane  to  such  corporations,  and  no 
one  would  or  could  reasonably  suppose  that  they  were  created 
for  managing  the  general  affairs  of  a  political  subdivision  of 
the  State.  As  was  very  properly  said  in  People  v.  Trustees  of 
Schools,  supra,  p.  189,  "  their  creation  is  purely  to  aid  in  the 
great  scheme  of  accomplishing  universal  education."  They 
are  preeminently  publie-school  corporations,  and,  in  the  absence 
of  legislative  power  under  the  Constitution,  can  no  more  tax 
the  people  to  build  railroads  than  an  ordinary  school  district  or 
an  incorporated  academy  can  use  its  funds  in  that  way.  A 
railroad  may  help  the  people  in  a  school  district,  but  it  can 
hardly  he  said  that  the  construction  of  a  railroad  is  a  school 
puijpose.  The  existence  of  railroads  may,  and  undoubtedly  will, 
make  schools  more  necessary  and  school  property  more  val- 
uable; but  the  construction  of  railroads  is  not  necessary  either 
to  the  establishment  or  maintenance  of  schools.  Railroads  are 
the  effect  rather  than  the  cause  of  schools. 

Congressional  townships  under. the  name  of  the  "trustees  of 
schools "  were  incorporated  for  "  school  purposes  "  only.     So 
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the  act  of  incorporation  in  terms  declares.  Taxation  by  the 
corporate  authorities,  therefore,  on  persons  and  property  within 
the  jurisdiction  of  such  a  township,  to  build  railroads,  is  not 
taxation  for  a  corporate  purpose;  and  the  decree  below,  which 
followed  the  decisions  of  the  State  court,  was  consequently 
right. 

Affirmed. 


Stephen  E.  Jones,  assignee  in  bankruptcy  of  W.  H.  Walker 
&  Co.,  v.  Fred.  K  Walker,  Mary  D.  Walker,  and  James 
E.  Breed,  executors  of  W.  H.  Walker,  deceased,  et  al. 

1.  Smith  u.  Ayre.=,  101  IT.  S.,  320,  to  the  effect  tluitii  testator  mislitaiitlior- 

ize  the  continuance  of  a  partnersliip  in  wlilch  lie  was  engajiji'd  at  the 
time  of  his  deatli,  without  subjecting  any  more  of  liis  piopei-ty  to  the 
vicissitudes  of  tiie  business  tlian  wliat  was  embai-lied  in  it,  approved. 

2.  Devisees  to  whom  dividends  on  the  eiipital  so  invested  have  been  paid, 

provided  such  dividends  are  hona-fide  declared  witliout  dlmliiishhig 
the  capital,  are  not  liable  to  refund  such  dividends,  tlie  more  especially 
when  declared  before  the  debts  wliich  are  sought  to  be  satisfied  by 
snch  refunding  had  been  contiacted. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky. 

Martin  Bijur  and  W.  0.  BoM,  for  appellant. 

John  Mason  Broion,  for  appellees. 

Miller,  J. — W.  H.  Walker,  who.  was  a  large  dealer  in  liquors 
in  partnership  with  his  sou  Frederick,  made  his  will  in  July, 
1870.  One  of  the  clauses  of  the  will  provided  for  the  contin- 
uance of  the  partnership  and  the  conduct  of  the  business  after 
his  death. 

It  is  in  this  language : 

"It  is  my  wish  that  my  son  Frederick  carry  on  the  business 
of  W.  n.  Walker  &  Co.  in  that  name  and  style,  and  in  my 
storehouse  where  it  is  now  carried  on,  giving  him  power  to 
17  v2 
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change  the  place  until  my  youngest  child  living  to  be  twenty- 
one  years  of  age  arrives  at  that  age,  or  for  a  shorter  time,  if 
lie  does  not  find  it  profitable.  To  that  end  all  my  capital  and 
interest  in  said  concern  shall  be  continued  therein,  and  shall  be 
chargeable  for  its  debts  and  liabilities;  but  my  other  property 
shall  not  be  so  chargeable  while  Frederick  carries  on  said  busi- 
ness. My  share  shall  pay  the  salary  of  an  efficient  man  to  aid 
him  therein,  or  he  shall  have  compensation  for  his  services  as  to 
and  irom  my  share.  Agents  and  employees  of  the  concern  are 
to  be  paid  by  it.  Frederick  is  not  to  be  charged  with  live  thou- 
sand dollars  advanced  by  me  to  him  on  his  coming  of  age,  and 
he  is  to  have  the  privilege  to  purchase,  at  a  fair  valuation  and 
upon  reasonable  time,  such  portion  of  my  share  in  said  concern 
and  its  good-will  as  will  make  his  share  equal  to  one-half. 
What  he  may  so  pay  is  to  be  divided  as  profits  of  the  concern. 
While  my  storehouse  is  occupied  by  the  concern  it  shall  pay 
rent  therefor.  The  profits  of  said  concern,  which  shall  be  as- 
certained and  declared  on  the  first  of  January  after  my  death, 
and  annually  thereafter,  shall  be  divided  between  my  wife  and 
children,  or  their  descendants,  and  others.  As  my  personalty 
is  to  be  divided  among  them  when  my  youngest  child  living 
to  be  twenty-one  years  of  age  arrives  at  that  age,  or  at  the 
death  of  my  son  Frederick  before  that  time,  or  when  he  dis- 
continues the  business,  my  interest  in  theconcern  and  its  good- 
will shall  be  sold  as  my  executors  may  direct,  and  the  proceeds 
divided  as  the  profits  thereof  are  to  be  divided,  with  an  obli- 
gation, if  possible,  that  the  business  may  be  carried  on  under 
the  old  name  and  style." 

The  testator  died  in  1872,  and  the  business  was  conducted 
as  directed  in  the  will  until  February  27, 1877,  when  the  firm, 
on  the  petition  of  its  members,  was  declared  bankrupt  in  the 
proper  court. 

Tlie  appellant  Jones  was  made  assignee,  and  very  shortly 
afterwards  filed  the  bill  in  the  present  case  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kentucky  against  the 
devisees  of  W.  H.  Walker's  will. 
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The  object  of  the  bill  is  twofold,  namely,  to  subject  the 
property  of  the  deceased  which  had  not  been  embarked  in  the 
partnership  enterprise,  in  the  hands  of  the  devisees,  to  the  pay- 
ment of  the  partnership  debts,  and  to  recover  from  the  defend- 
ants money  which  they  had  received  as  dividends  out  of  the 
proiits  of  the  business  after  the  death  of  the  testator. 

In  the  recent  case  of  Smith  v.  Ayres,  101  U.  S.  E.,  320,  the 
legal  principle  lying  at  the  foundation  of  the  iirst  of  these 
grounds  of  relief  was  fullj'  discussed  and  determined.  It  was 
there  held  that  a  testator  might  authorize  the  continuance  of 
a  partnership,  in  which  he  was  engaged  at  the  time  of  his  death, 
without  subjecting  anymore  of  his  property  to  the  vicissitudes 
of  the  business  than  what  was  then  embarked  in  it,  and  that, 
unless  he  had  expressly  placed  the  whole,  or  some  other  part 
of  his  estate,  under  the  operation  of  the  partnei'ship,  it  would 
not  be  presumed  that  he  had  so  intended.  (See,  also,  Burwell 
V.  Mandeville's  Executors,  2  How.,  560,  and  ex-parte  Garland, 
10  Vesey,  Jr.,  109.)  In  the  case  before  us  the  testator  de- 
clares, in  express  terms,  that  "his  capital  and  interest  in  said 
concern  shall  be  continued  thei-ein,  and  shall  be  chargeable 
for  its  debts  and  liabilities ;  but  his  other  property  shall  not  be 
so  chargeable." 

We  see  no  reason  in  the  present  case  for  departing  from  the 
principle  adopted  in  Smith  v.  Ayres  after  much  consideration. 

As  regards  the  dividends  of  profits  out  of  the  partnership 
business,  if  they  were  honestly  and  fairly  made,  and  when  paid 
did  not  diminish  the  capital  of  the  concern,  nor  withdraw  from 
the  business  what  was  necessary  to  the  payment  of  its  debts, 
we  see  no  reason  why  the  persons  receiving  dividends  should 
now  be  called  on  to  refund  them. 

The  will  of  the  testator  has  a  clause  authorizing  these  divi- 
dends. The  partnership  had  a  long  time  to  run,  and  he  had  a 
large  part  of  his  capital  engaged  in  the  business.  There  were 
children  to  be  reared  and  educated,  and  it  would,  have  been 
very  unreasonable  that  all  the  profits  should  be  continually 
converted  into  capital,  and  neither  these  children,  nor  Ereder- 
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ick,  the  other  partner,  should  be  permitted  to  receive  dividends 
of  profits,  except  on  the  condition  of  a  liability  to  that  extent 
for  any  future  transactions  of  the  partnership  through  a  period 
of  fifteen  or  twenty  years. 

If  these  dividends  had  been  declared  in  bad  faith;  if  they  had 
never  been  really  earned ;  if  they  had  diminished  the  capital ; 
if,  when  made,  debts  had  existed  which  would  have  been  left 
without  means  of  payment,  the  persons  sharing  in  the  divi- 
dends would  probably  have  been  liable  to  these  creditors  to 
the  extent  of  the  money  so  received. 

But  we  are  satisfied  that  none  of  these  conditions  existed. 

The  case  is  mainly  one  of  facts,  and  the  testimony  is  very 
full.  We  do  not  think  its  discussion  here  profitable  or  useful. 
It  is  sufficient  to  say  that  we  are  satisfied  that  at  the  time  the 
last  dividend  was  made  the  capital  of  the  company  was  undi- 
minished, the  firm  was  amply  able  to  ,pay  its  debts,  and  that 
its  misfortunes  followed  after  this. 

It  very  fully  appears  that  the  iusolveucj'  was  brought  about 
by  accommodation  indorsements  for  others,  made  after  the 
last  dividend  was  paid;  that  the  firm,  but  for  this,  would  have 
remained  solvent,  and  that,  in  regard  to  this,  none  of  the  de-  - 
fendants  were  to  blame  except  Frederick,  wlio,  being  a  full 
partner,  is  liable  personally  for  all  the  debts  of  the  firm. 

An  important  matter  in  the  case  is  a  stipulation  b}-  the  par- 
ties to  the  suit  that  all  the  debts  owing  by  the  firm  were  con- 
tracted subsequent  to  the  declaration  and  payment  of  all  the 
dividends,  and  none  of  the  debts  of  the  firm  were  in  existence 
at  the  time  these  profits  were  declared  and  paid. 

No  creditor  whose  debt  was  in  existence  when  these  divi- 
dends were  made  was  injured.  All  the  debts  then  existing . 
have  been  paid.  What  right  had  subsequent  creditors  to  re- 
claim these  dividends,  who  had  no  interest  in  the  matter  when 
they  were  paid  ?  These  defendants,  except  Frederick,  were 
not  partners.  Their  money  was  in  the  concern,  and  they  re- 
ceived dividends  instead  of  interest. 

We  repeat  that  there  is  no  evidence  of  fraud  or  intentional 
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wrong,  and  we  affirm  the  decree  of  the  Circuit  Court  dismiss- 
ing the  bill. 

Affirmed. 


John  W.  Stout  and  Jacob  0.  Stout  v.  Francis  J.  Lye, 
Philip  Walsh,  the  First  National  Bank  of  Dblphos, 
AND  others. 

A  suit  is  instituted  to  foreclose  a  moi-tgage.  PeiuVnig  tliat  suit  certain 
oreditoi-s  of  ti\e  inortsao'or  obtain  a  jurlgment  against  him.  Just 
before  a  decree  of  foreclosure  is  entered,  they,  not  being  parties  in 
the  foreclosure  suit,  file  a  bill  attacking  tlie  mortgage  as  invalid. 
Meanwliile  tlie  decree  of  foreclosure  is  entered  :  Held,  That  thej' 
were  bound  by  the  decree  of  foi-eolosure,  and  estopped  from  setting 
up  any  invalidity  in  the  mortgage  which  the  mortgagor  might  have 
set  up  in  the  foreclosure  suit,  inasmuch  as  he  represented  them  in 
that  suit ;  they,  by  force  of  their  judgment  lien,  becoming  merely  his 
privies  or  assignees  by  operation  of  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

John  HutcMns,  for  appellants. 

J.  E.  Richie,  for  appellees. 

"Waitb,  C.  J. — The  facts  disclosed  by  this  record  are  as  fol- 
lows: On  the  lOth  of  November,  1873,  Francis  J.  Lye  executed 
to  the  First  National  Bank  of  Delphos  a  mortgage  on  certain 
real  estate  in  the  village  of  Delphos,  Allen  county,  and  within 
the  northern  judicial  district  of  the  United  States  in  the  State 
of  Ohio,  to  secure  his  note  to  the  bank  for  $6,000,  dated  No- 
vember 1,  1873,  and  payable  January  1, 1874.  The  note  was 
given  to  take  up  in  part  an  old  note  of  Lye  to  the  bank  which 
was  then  past  due,  and  the  mortgage  was  duly  recorded  in  the 
records  of  the  county  November  10,  at  which  time,  under  the 
laws  of  the  State,  it  took  effect.  (Rev.  Stat.  Ohio,  1880,  sec. 
4133.) 
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On  the  29th  of  December,  1875,  the  present  appellants,  John 
W.  and  Jacob  0.  Stout,  sued  Lye  and  Philip  Walsh,  who  were 
partners,  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  to  recover  a  judgment  for  $5,106.36 
and  interest.  The  first  day  of  the  January  term,  1876,  of  that 
court,  was  January  4,  and  process  was  served  on  Lye  and  Walsh, 
in  the  suit  of  the  Stouts,  January  3.  On  the  15th  of  January, 
1876,  the  bank  commenced  suit  against  Lye  in  the  Court  of 
Common  Pleas  of  Allen  county  to  foreclose  its  mortgage. 
Process  was  served  on  Lye  in  that  action  January  20.  The 
Stouts  were  not  made  parties,  the  bank  having  then  no  actual 
notice  of  the  pendency  of  their  suit  in  the  Circuit  Court. 

On  the  31st  of  January  the  Stouts  recovered  judgment  in 
their  action  in  the  Circuit  Court  against  Lye  and  Walsh  for  the 
full  amount  of  their  claim  and  costs,  and  on  the  same  day 
caused  an  execution  to  be  issued,  which  was,  on  the  1st  day  of 
February,  duly  levied  on  the  lands  covered  by  the  bank's  mort- 
gage. The  eifect  of  the  judgment  without  this  levy  was  to 
bind  the  lands  of  the  defendant  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  of  the  court  at  which  it  was  ren- 
dered, January  4.  (Rev.  Stat.  Ohio,  1880,  sec.  5375.)  On  the 
23d  of  February  the  Stouts  commenced  this  suit  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of 
Ohio,  making  the  bank  a  defendant,  in  which  they  sought  to 
set  aside  the  mortgage  as  illegal  for  want  of  authority  to  take 
it,  or,  if  that  could  not  be  done,  to  have  certain  alleged  pay- 
ments of  usurious  interest  appHed  to  reduce  the  debt.  '  The 
bank  was  served  with  subpoena  on  the  25th  of  February,  and 
was  required  to  appear  on  the  first  Monday  in  April. 

The  February  term  of  the  Court  of  Common-Pleas  of  Allen 
county  began  of  the  7th  of  February,  and  on  the  7th  of  March, 
during  that  term,  a  judgment  was  rendered  in  the  suit  of  the 
bank  against  Lye  for  the  full  amount  of  his  note  and  interest, 
and  for  a  foreclosure  of  the  mortgage  by  a  sale  of  the  mort- 
gaged property.  The  bank  answered  the  suit  of  the  Stouts, 
setting  up  the  foregoing  facts,  which  being  proved   by  the 
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agreed  statement  of  the  parties,  the  bill  was  dismissed.  From 
that  decree  this  appeal  was  taken. 

The  first  question  to  be  decided  is,  whether  the  appellants 
are  concluded  by  the  judgment  of  the  State  court  finding  the 
amount  due  the  bank  and  establishing  the  lien  of  its  mortgage. 
If  they  are,  they  concede  the  decree  below  was  riglit. 

There  cannot  be  a  doubt  that  the  State  court  had  jurisdiction 
of  the  suit  instituted  by  the  bank,  and,  as  was  said  by  Mr.  Jus- 
tice Grier,  speaking  for  the  court,  in  Peck  v.  Jenness,  7  How., 
624,  "  It  is  a  doctrine  of  law  too  long  established  to  require  the 
citation  of  authorities,  that,  where  a  court  has  jurisdiction,  it 
has  a  right  to  decide  every  question  which  occurs  in  the  cause, 
and  whether  its  decision  be  correct  or  otherwise,  its  judgment, 
till  reversed,  is  regai'ded  as  binding  on  every  other  court ;  and 
that  where  the  jurisdiction  of  a  court,  and  the  right  of  a  plain- 
tiii"  to  prosecute  his  suit  in  it,  have  once  attached,  that  right 
cannot  be  arrested  or  taken  away  by  pi'oceediugs  in  another 
court."  The  mere  fact,  therefore,  that  the  Stouts  commenced 
this  suit  in  the  Circuit  Court  before  judgment  was  rendered  iti 
the  State  court  in  favor  of  the  bank,  is  of  no  importance.  The 
point  to  be  decided  is,  whether  the  judgment  in  the  State  court 
binds  the  Stouts,  they  not  having  been  parties  to  the  suit  in 
which  it  was  rendered.  The  rule  is,  that  where  suits  between 
the  same  parties  in  relation  to  the  same  subject-matter  are 
pending  at  the  same  time  in  different  courts  of  concurrent 
jurisdiction,  a  judgment  on  the  merits  in  one  may  be  used  as 
a  bar  to  iurther  proceedings  in  the  others. 

It  is  also  an  elementary  rule,  that  "if,  pending  a  suit  by  a 
mortgagee  to  foreclose  the  equity  of  redemption,  the  mortgagor 
makes  a  second  mortgage,  or  assigns  the  equity  of  redemption, 
an  absolute  decree  of  foreclosure  against  the  mortgagor  will 
bind  the  second  mortgagee  or  assignee  of  the  equity  of  re- 
demption." (Mitford's  PL,  p.  73;  Story's  Eq.  PI.,  sec.  361.) 
Acting  on  this  rule  in  Eyster  v.  Gafl:',  91  U.  8.,  521,  we  held  that 
an  assignee  in  bankruptcy,  appointed  pending  a  foreclosure 
suit,  was  barred  by  a  decree  against  the  mortgagor.     In  this 
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we  maj'  have  gone  somewhat  beyond  the  rulings  of  the  Eng- 
lish courts,  and  of  Chancellor  Walworth  in  an  anonymous 
case,  (10  Paige,  20,)  but,  to  our  minds,  under  the  late  bankrupt 
law,  an  assignee  stands  as  any  other  grantee  of  the  mortgagor 
would  stand  who  acquired  title  after  the  suit  to  foreclose  the 
mortgage  was  begun. 

That  the  suit  of  the  bank  was  one  to  foreclose  a  mortgage, 
and  that  it  was  actually  pending  when  the  judgment  lien  of  the 
Stoufs  was  acquired,  are  conceded  facts.  When  the  suit  was 
begun  Lye,  the  mortgagor,  represented  the  entire  equity  of  re- 
demption. He  had  parted  with  no  portion  of  it  voluntarily, 
and  if  the  Stouts  had  failed  to  get  their  judgment  during  the 
January  term,  1876,  of  the  Circuit  Cour.t,  no  one  would  claim 
they  were  not  bound  by  the  decree  of  foreclosure,  although  not 
parties  to  the  suit.  Neither  could  it  with  any  propriety  be 
claimed,  we  think,  that  thej'  would  not  be  bound  if  their  lien 
had  only  taken  effect  from  the  datfe  of  their  judgment.  It  is 
true  the  lien  followed  by  operation  of  law  froqi  a  judgment  in 
an  adversary  proceeding  against  the  mortgagor,  and  was  not 
created  directly  by  his  own  voluntary  act,  but  it  was  the  legiti- 
mate result  of  his  failure  to  pay  a  debt  he  had  incurred,  and 
reached  only  the  equity  of  redemption  that  was  being  fore- 
closed in  the  pending  suit.  It  was  in  legal  effect  no  more  and 
no  less  than  an  incumbrance  of  the  equity  of  redemption  by  the 
mortgagor  under  the  operation  of  the  judicial  proceedings 
■which  had  been  instituted  against  him  to  enforce  the  payment 
of  a  debt  he  owed.  As  this  incumbrance  was  created  pendente 
^e7e,  there  can  be  no  question  that  it  comes  within  the  rule  just 
stated  as  governing  such  transfers,  unless  the  rights  of  the  par- 
ties are  changed  because  the  lien,  when  created,  hound  the 
property  from  January  4  as  against  other  liens  and  conveyances 
made  by  the  mortgagor.  The  inquiry  is  not  as  to  the  extent 
or  validity  of  the  lien,  but  whether  the  holder  is  any  less  an 
incumbrancer  pendente  lite  because,  although  his  incumbrance 
was  actually  created  while  the  suit  was  pending,  it  bound  the 
land,  for  certain  purposes,  from  an  earlier  date.     Confessedly, 
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the  lien  of  the  bunk,  if  its  mortgage  was  valid,  was  in  any  event 
superior  to  that  of  the  judgment.  The  only  point  in  contro- 
versy is  as  to  the  necessity  of  making  such  an  incumbrancer  a 
party  to  a  pending  suit  in  order  to  cut  off  by  a  foreclosure  his 
interest  thus  acquired  in  an  equity  of  redemption.  No  doubt 
the  Stouts,  as  soon  as  their  judgment  was  got,  had  a  lien  on  the 
mortgaged  property,  which  for  some  purposes  antedated  the 
foreclosure  suit,  but  until  they  had  secured  their  lien  they  would 
not  have  been  heard  to  contest  the  validity  of  the  bank's  mort- 
gage, or  the  amount  that  was  due  on  the  mortgage  debt.  If 
they  had  been  made  parties  when  the  suit  was  begun,  they  could 
have  done  nothing  by  way  of  defense  to  the  action  until  they 
had  acquired  some  specific  interest  in  the  mortgaged  property. 
As  creditors  at  large  they  were  powerless  in  respect  to  the  fore- 
closure proceedings;  but  when  they  got  their  judgment,  not 
before,  they  were  in  a  position  to  contest  in  all  legitimate  ways 
the  validity  and  extent  of  the  superior  lien  which  the  bank 
asserted  on  the  property,  in  which,  by  the  judgment,  they  had 
acquired  a  specific  intei'est.  They  might  have  appeared  in  the 
Common  Pleas  and  asked  to  be  admitted  to  defend  the  bank's 
suit,  or  for  some  other  appropriate  relief,  or  they  might  do  what 
they  in  fact  did-^commence  this  suit  in  the  Circuit  Court  in  aid 
of  their  execution.  By  this  suit,  however,  they  could  not  de- 
prive the  Common  Pleas  of  the  jurisdiction  it  had  acquired  in 
the  bank's  suit,  nor  take  away  from  the  bank  its  right  to  pros- 
ecute that  suit  to  the  end.  The  two  suits  were  in  fact  pending 
at  the  same  time  in  the  two  courts  of  concurrent  jurisdiction 
in  relation  to  the  same  subject-matter.  The  parties  also  were 
in  legal  effect  the  same,  because  in  the  State  court  the  mort- 
gagor represented  all  who,  pending  the  suit,  acquired  any  in- 
terest through  him  in  tfie  property  about  which  the  controversy 
arose.  By  electing  to  bring  the  separate  suit,  the  Stouts  vol- 
untarily took  the  risk  of  getting  a  decision  in  the  Circuit  Court 
before  the  State  court  settled  the  rights  of  the  parties  by  a 
judgment  in  the  suit  which  was  pending  there.  Failing  in  this, 
they  must  submit  to  the  same  judgment  that  has  already  been 
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rendered  against  their  representative  in  the  State  court.  That 
was  a  judgment  on  the  merits  of  the  identical  matter  now  in 
question,  and  concluded  the  "parties  and  those  in  privity  with 
tliem,  not  only  as  to  every  matter  which  was  ottered  to  sustain 
or  defeat  the  claim,  but  as  to  any  other  matter  which  might 
have  been  offered  for  that  purpose."  (Cromwell  v.  County  of 
Sac,  94  U.  8.,  352.)  It  is  true  the  mortgagor  did  not  set  up  as 
a  defense  that  the  bank  had  no  right  to  take  the  mortgage,  or 
that  he  was  entitled  to  certain  credits  because  of  payments  of 
usurious  interest,  but  he  was  at  liberty  to  do  so.  Not  having 
done  so,  he  is  now  concluded  as  to  all  such  defenses,  and  so  are 
his  privies. 

It  follows  that  the  decree  must  be  affirmed;  and  it  is  so  or- 
dered. 

Affirmed. 


Charles  L.  Wall  v.  Monroe  County. 

1.  Warrants  op  drafts  drawn  by  one  county  officer  npon  anothi!r,  while 

negotiable  in  the  sense  of  being  transferable  by  delivery,  are  not 
negotiable  in  the  sense  of  the  law-merchant,  so  far  as  to  allow  a  hona- 
fide  iioldei-  to  take  them  free  of  any  defenses  available  by  the  coi-poi'a- 
lion  issnlng  tliera  against  the  original  party  to  whom  they  were  issned. 

2.  The  fact  that  snch  warrants  had  been  issned  in  place  of  previons  ones 

by  the  county  authorities,  and  the  previons  ones  cancelled,  -was  not  a 
Judicial  determination  of  their  validity,  and  does  not  estop  tlie  corpo- 
ration issuing  them  from  setting  up  any  defense  to  them. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

This  is  an  action  upon  warrants  of  the  county  of  Monroe,  of 
Arkansas,  which  were  drawn  by  the  clerk  of  the  county  upon 
its  treasurer,  in  favor  of  one  Frank  Gallagher,  and  ti-ansferred 
by  him  to  the  plaintift". 

The  following  is  a  copy  of  one  of  them.  The  others  are  of 
like  tenor  and  effect,  though  some  of  them  are  for  only  |20 : 
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"$50.  No.  804: 

"  The  treasurer  of  the  county  of  Monroe  will  pay  to  Frank 

Gallagher,  or  bearer,  the  sum  of  fifty  dollars,  out  of  any  money 

in  the  treasury  for  general  county  purposes,  and  not  otherwise 

appropriated. 

"Given  under  my  hand,  at  office  in  Clarendon,  Arkansas, 

this  15th  daj'  of  September,  1875. 

"  W.  S.  DuNLAP,  Clerk." 

They  were  renewal  warrants,  drawn  in  lieu  of  others  which, 
under  the  laws  of  Arkansas,  had  been  called  in  by  the  County 
Court  for  examination,  registration,  and  reissue.'  The  called- 
in  warrants  having  been  found  to  be  just  and  legal  claims 
against  the  county,  were  cancelled  by  order  of  the  court,  and 
the  clerk  was  directed  to  issue  new  warrants  in  lieu  thereof  to 
the  original  payee,  Frank  Gallagher. 

The  new  warrants  were  purchased  by  the  plaintiii'  in  good 
faith  for  a  valuable  consideration,  and  payment  of  them  hav- 
ing been  refused  upon  demand  upon  the  treasurer,  he  instituted 
this  action.  The  answer  sets  up  as  a  defense  that  Frank  Gal- 
lagher was,  at  the  time  the  warrants  were  issued  to  him,  in- 
debted to  the  county  as  surety  on  the  official  bond  of  one 
Ambrose  Gallagher,  tax  collector  of  the  county,  in  a  sum 
larger  than  the  amount  sued  for ;  that  since  then  the  county 
has,  recovered  a  judgment  against  the  said  Gallagher  for  a 
much  larger  amount  than  the  warrants  in  suit;  that  the  judg- 
ment was  recovered  before  the  transfer  of  the  warrants  to  the 
plaintiff,  and  has  not  been  reversed  or  modified,  and  is  still  in 
full  force  and  unsatisfied ;  and  it  asks  that  the  judgment  may 
be  set  off  against  the  warrants.  The  plaintiff  demurred  to  the 
answer,  alleging  as  the  cause  of  demurrer  that  its  allegations 
were  not  sufficient  to  constitute  a  defense  at  law. 

Upon  the  argument  of  the  demurrer  the  following  questions 
arose  : 

First.  Is  the  defendant  estopped  by  the  reissue  of  the  war- 
rants to  set  up  a  defense  known  to  have  been  existing  at  the 
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time  they  were  reissued  in  lieu  of  the  original  warrants  sur- 
rendered to  the  County  Court  and  by  its  order  cancelled  ? 

Second.  Can  the  claims  set  up  in  the  answer,  if  held  by  the 
county  against  the  original  payee,  when  the  warrants  were 
issued  or  while  they  were  still  in  his  possession,  be  set  up  as 
defense  or  set-off  in  suit  by  a  holder  of  them  for  value,  who 
had  no  notice  of  such  defense  when  he  acquired  them  ? 

On  which  questions  the  opinions  of  the  judges  were  opposed, 
and  the  demurrer  having  been  overruled,  final  judgment  was 
rendered  for  the  defendant. 

Whereupon,  on  motion  of  the  plaintiif,  the  points  on  which 
the  disagreement  happened  were  stated  under  the  direction  of 
the  judges,  and  certified  to  this  court  for  final  decision. 

M.  T.  Sanders,  for  plaintiff  in  error. 

A.  H.  Garland,  for  defendant- in  error. 

Field,  J. — The  warrants  in  suit  are  evidences  of  indebted- 
ness by  the  county  of  Monroe,  issued  by  that  branch  of  its 
government  to  which  is  intrusted,  by  the  laws  of  the  State,  the 
examination  and  approval  of  claims  against  the  county.  They 
are  orders  upon  the  treasurer  of  the  county  to  pay  out  of  its 
funds  for  county  purposes,  not  otherwise  appropriated,  the 
amounts  specified.  They  establish,  prima  facie,  the  validity  of 
the  claims  allowed  and  authorize  their  payment.  But  they 
have  no  other  effect.  Their  issue  determined  nothing  as  to 
other  demands  of  the  payee  against  the  county,  or  of  the  county 
against  him.  Had  there  been  other  claims  to  be  adjusted  and 
settled  between  the  parties,  these  warrants,  if  lawfully  issued, 
would  have  been  taken  as  approved  items  in  the  amount — noth- 
ing more. 

The  warrants  being  in  form  negotiable,  are  transferable 
by  delivery  so  far  as  to  authorize  the  holder  to  demand  pay- 
ment of  them  and  to  maintain,  in  his  own  name,  an  action 
upon  them.  But  they  are  not  negotiable  instruments  in  the 
sense  of  the  law-merchant,  so  that,  when  held  by  bona-fde 
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purchasers,  evidence  of  their  invalidity  or  defenses  available 
against  the  original  paj-ee  would  be  excluded.  The  transferee 
takes  them  subject  to  all  legal  and  equitable  defenses  which 
existed  to  them  in  the  hands  of  such  payee. 

There  has  been  a  great  number  of  decisions  in  the  courts  of 
the  several  States  upon  instruments  of  this  kind,  and  there  is 
little  diversity  of  opinion  respecting  their  character.  All  the 
courts  agree  that  the  instruments  are  mere  primn  fade,  and 
not  conclusive,  evidence  of  the  validity  of  the  allowed  claims 
against  the  county  by  which  they  were  issued.  The  county  is 
not  estopped  from  questioning  the  legality  of  the  claims ;  and 
when  this  is  conceded,  the  instruments  conclude  nothing  as  to 
other  demands  between  the  parties.  The  cases  will  be  found 
collected  in  notes  to  the  fourteenth  chapter  of  Dillon  on  Mu- 
nicipal Corporations.  The  law  respecting  these  instruments 
is  also  fully  stated  by  this  court  in  Mayor  v.  Ray,  reported  in 
the  19th  of  Wallace.  That  case  was  upon  warrants  of  a  city, 
and  not  of  a  county — a  circumstance  which  does  not  aft'ect  the 
doctrine.  The  court,  speaking  through  Mr.  Justice  Bradley, 
said:  "Vouchers  for  money  due,  certificates  of  indebtedness 
for  services  rendered  or  for  property  furnished  for  the  uses 
of  the  city,  orders  or  drafts  drawn  by  oue  city  officer  upon 
another,  or  any  other  device  of  the  kind,  used  for  liquidating 
the  amounts  legitimately  due  to  public  creditors,  are,  of  course, 
necessary  instruments  for  carrying  on  the  machinery  of  mu- 
nicipal administration,  and  for  anticipating  the  collection  of 
taxes.  But  to  invest  such  documents  with  the  character  and 
incidents  of  commercial  character,  so  as  to  render  them  in  the 
hands  of  bona-Jide  holders  absolute  obligations  to  pay,  however 
irregular  or  fraudulently  issued,  is  an  abuse  of  their  true  char- 
acter and  purpose."  And  again:  "Every  holder  of  a  city 
order  or  certificate  knows,  that,  to  be  valid  and  genuine  at  all, 
it  must  have  been  issued  as  a  voucher  for  city  indebtedness. 
It  could  not  be  lawfully  issued  for  any  other  purpose.  He 
must  take  it,  therefore,  subject  to  the  risk  that  it  has  been  law- 
fully and  properly  issued.     His  claim  to  be  a  bona-fide  holder 
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will  always  be  suljject  to  this  qualification.  The  face  of  the 
paper  itself  is  notice  to  him  that  its  validity  depends  upon  the 
regularity  of  its  issue.  The  officers  of  the  city  have  no  au- 
thority to  issue  it  for  any  illegal  or  improper  purpose,  and 
their  acts  cannot  create  an  estoppel  against  the  citj'  itself,  its 
tax-payers,  or  people.  Persons  receiving  it  from  them  know 
whether  it  is  issued,  and  whether  they  receive  it,  for  a  proper 
purpose  and  a  proper  consideration.  Of  course  they  are  af- 
fected by  the  absence  of  these  essential  ingredients ;  and  all 
subsequent  holders  take  cum  onere,  and  are  affected  by  the 
same  defect."  These  observations  apply  equally  to  the  county- 
warrants  in  suit  as  to  the  city  wan-ants  there  considered.  And 
the  same  reasons  which  deny  to  them  negotiability  in  the  sense 
of  the  law-merchant,  allow  any  matter  of  set-oti"  to  them  which 
the  county  held  against  the  original  parties. 

The  case  of  Crawford  County  v.  Wilson,  in  the  Supreme 
Court  of  Arkansas,  is  cited  as  showing  that  a  dift'erent  rule 
prevails  in  that  State.  The  language  of  the  opinion,  that 
county  warrants  are  endowed  with  the  properties  of  negotia- 
ble instruments,  must  be  read  in  connection  with  the  point  in- 
volved, which  was  whether  county  warrants  were  transferable 
by  mere  delivery,  so  as  to  vest  the  legal  interest  in  the  holder. 
To  this  extetit  they  may  be  called  negotiable;  but  no  court  of 
Arkansas  has  held  that  they  were  negotiable  in  the  sense  of 
the  law-merchant,  so  as  to  shut  out,  in  the  hands  of  a  bona-Jide 
purchaser,  inquiries  as  to  their  validity,  or  preclude  defenses 
which  could  be  made  to  them  in  the  hands  of  the  original 
parties.  The  law  is  not  dilierent  there  from  that  which  ob- 
tains in  other  States. 

The  cancellation  of  the  warrants  originally  issued  and  the 
substitution  of  others  in  their  place  did  not  change  their  char- 
acter. Neither  that  proceeding  nor  the  original  auditing  of 
the  claims  of  Gallagher  had  the  force  of  a  judicial  determina- 
'tion,  concluding  either  him  or  the  county.  There  was  no 
litigation  on  the  subject  between  adversary  parties  which  could 
give  to  the  result  any  greater  efficacy  than  the  award  of  an 
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ordinary  board  authorized  to  audit  claims  against  a  municipal 
body.     (Shirk  c.  Pulaski  County,  4  Dill,  209.) 

We  answer,  therefore,  the  first  question  certified  to  us  in 
the  negative,  and  the  second  in  the  afiirmative,  and  accord^ 
ingly  affirm  the  judgment. 

Affirmed. 


The  Mechanics  and  Traders'  Insurance  Company  v.  Basil 
G.  Kiger  et  al. 

1.  Uiidei-  the  Louisiana  statute  of  Mai'cli  11,  1876 — wliicli  seems  to  be 

substantially  a  mere  affiiination  of  the  previous  unwritten  law — fac- 
tors cannot  pledge  mercliandlse  of  a  eousignov  for  their  own  purposes, 
or  pass  the  title  thereto  by  n  warehouse  receipt,  except  to  the  extent 
of  their  interest  therein ;  but  tlie  owner  may  recover  the  propeity 
from  the  pledfjee,  uninourabered  by  the  pledge. 

2.  And  the  warehouseman,  being  a  mere  custodian,  and  not  a  guarantor 

of  the  title,  is  not  liable  to  the  pledgee  to  whom  t!ie  warehouse  receipt 
has  pas.sed,  after  having  notified  the  pledgee,  when  deprived  of  the 
mereliandise  by  judicial  process  issued  by  its  riglitful  owner,  and  re- 
quested the  pledgee  to  defend  the  suit. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Thomas  Hunion,  for  plaintiff  in  error. 

Joseph  P.  Hornor,  W.  S.  Benedict,  and  Thomas  J.  Semmes, 
for  defendants  in  error. 

Waite,  C.  J.— On  the  11th  of  March,  1876,  the  General 
Assembly  of  Louisiana  passed  an  act,  No.  72,  entitled  "An 
act  governing  the  manner  in  which  cotton-press  receipts,  ware- 
house receipts,  or  the  receipts  of  other  custodians  of  any  prop- 
erty whatever,  shall  be  issued  in  all  cases  where  such  receipts 
shall  or  may  be  used  or  pledged  as  collateral  security  for 
money  advanced  or  borrowed  on  faith  of  the  property  therein 
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specified,  and  governing  the  delivery  and  disposal  of  the  prop- 
erty for  which  such  receipts  may  he  issued." 

The  sections  important  to  this  case  are  as  follows: 

"Sec.  1.  Beit  enacted,  ^c,  That  no  cotton  press,  or  other 
custodian  or  custodians  of  produce  or  jproperty,  shall  issue  any 
I'eceipt  or  other  voucher  for  any  produce,  merchandise,  or  other 
property,  to  any  person  or  persons  purporting  to  be  the  holder, 
owner,  or  owners  thereof,  unless  such  produce,  merchandise, 
or  other  property  shall  have  been  actually  received  into  store, 
or  upon  the  premises  of  such  cotton  press,  or  other  custodian 
or  custodians,  shall  be  in  the  store,  cotton  press,  or  warehouse, 
or  on  the  premises  aforesaid,  or  under  his  or  their  control  at 
the  time  of  issuing  such  receipt. 

"  Sec.  2.  That  any  person,  firm,  or  association  who  shall  or 
ma}'  be,  or  in  any  way  become,  the  custodians  of  anj-  property, 
goods,  products,  or  merchandise  whatever,  and  who  may  issue 
receipts  therefoi',  shall  not,  under  anj'  circumstances,  or  upon 
any  order  or  guarantee  whatevei-,  deliver  property  for  which 
such  receipts  have  been  issued,  until  the  party  or  parties  to 
whom  the  receipts  were  issued,  or  the  legal  holders  thereof, 
shall  have  surrendered  the  same  to"  said  custodians  for  cancel- 
lation ;  and  in  default  of  a  strict  compliance  with  the  provis- 
ions of  this  section  of  this  act,  they  may  be  held  liable  by  the 
legal  holder  or  owner  of  their  receipt  for  the  market  value  of 
the  property  therein  described,  as  may  be  established  by  the 
Chamber  of  Commerce  of  the  city  of  New  Orleans,  or  any 
committee  thereof,  approved  and  authenticated  by  the  presi- 
dent or  vice-president  of  said  Chamber  of  Commerce.  All 
warehouse  receipts  intended  for  pledge,  under  the  provisions 
of  this  act,  shall  be  paraphed  before  being  issued  as  follows : 
'  For  hypothecation  in  accordance  with  the  provisions  of  this 
act.' " 

"  Sec.  4.  That  parties  who  may  borrow  money  on  the  faith 
of  warehouse  receipts  representing  property  in  store,  shall  file 
their  affidavit  with  the  pledgees  that  such  property  is  theirs,  the 
pledgers',  personal  property,  or  that  it  is  the  property  of  some 


1880.]  Insurance  Company  v.  Kigbr.  273 

Opinion  of  the  court. 

party  for  whom  the  pledger  is  acting  as  agent,  factor,  comniis- 
sion  merchant,  or  in  any  other  fiduciary  capacity,  and  that 
said  party  is  justly  and  truly  indebted  to  the  pledger  in  an 
amount  equal  in  value  to  the  value  of  the  property  pledged,  as 
specified  in  the  warehouse  receipts,  for  moneys  paid  to  him,  or 
paid  by  his  order,  and  for  his  account,  by  the  party  or  consignee 
making  the  pledge.  The  cashier  of  a  bank  or  the  secretary 
of  any  insurance  company  incorporated  or  working  under  any 
law  in  the  United  States  or  of  this  State,  is  hereby  authorized 
to  administer  the  oath  contemplated  under  the  provisions  of 
this  act.  Any  deviation  therefrom  shall  render  the  party  or 
parties  so  deviating  liable  for  the  value  of  the-  property,  or 
any  excess  in  value  over  and  above  the  amount  for  which  it 
may  have  been  pledged,  in  any  manner  specified  in  section  1 
of  this  act,  and  to  prosecution  for  perjury,  and  also  to  obtain- 
ing money  under  false  pretenses. 

"  Sec.  5.  That  the  vendor's  lien  of  five  days'  privilege  now 
allowed  iu  commercial  transactions  for  the  payment  of  the 
purchase-price,  shall  not  be  afiected  by  the  provisions  of  this 
act,  except  in  case  in  which  a  warehouse  receipt  has  been 
pledged  as  collateral  for  money  borrowed.  The  holder  of  the 
warehouse  receipt  shall  be  considered  and  held  as  the  actual 
owner  of  the  property  described  in  the  receipt ;  and  no  clause 
in  this  act  shall  operate  to  the  detriment  or  injury  of  the  h»ldr 
er  of  a  warehouse  re/3eipt  to  the  extent  of  the  value  of  the 
property  specified,  made,  and  issued  in  accordance  with  and 
under  the  provisions  of  this  act:  Provided,  That  where  the 
factor,  agent,  or  pledger  may  have  wrongfully  pletlged,  in 
violation  of  this  act,  any  property,  the  lien  of  the  owner  shall 
be  valid  even  against  the  third  holder  of  the  warehouse  re- 
ceipt. 

"Sec.  8.  That  all  warehouse  receipts,  as  by  this  act  pro- 
vided, shall  be  negotiable  by  indorsement  in  blank,  or  by 
special  indorsement,  in  the  same  manner  and  to  the  same  ex- 
tent as  bills  of  exchange  and  promissory  notes  now  are." 

On  the  19th  of  March,  1877,  Basil  G.  Kiger,  a  planter-  in 
18  v2 
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Mississippi,  consigned  to  Aiken  &  Watt,  his  factors  in  New 
Orleans,  one  hundred  and  ninety-six  bales  of  cotton,  with  in- 
structions not  to  sell,  but  to  hold  for  further  directions  and 
better  prices.  The  cotton  reached  New  Orleans  March  21,  and 
was  stored  by  Aiken  &  Watt  in  the  cotton  press  of  Sam.  Boyd 
&  Co.  Aiken  &  Watt  had  no  pecuniary  interest  whatever  in 
the  cotton,  and  Kiger,  the  consignor,  was  not  indebted  to  them. 
On  the  contrary,  they  were  largely  indebted  to  him.  On  the 
26th  of  March,  Aiken  &  Watt  borrowed  of  the  Mechanics  and 
Traders'  Insurance  Company  four  thousand  five  hundred  dol- 
lars, for  wiiich  they  gave  their  notes  to  the  company,  payable 
in  forty  days,  at  eight  per  cent,  interest,  secured  by  a  cotton- 
press  receipt  of  Boyd  &  Co.,  of  which  the  following  is  a  copy: 

"  New  Okleans,  March  26,  1877. 
"Received  from  Aiken  &  Watt  the  following  described  prop- 
erty, to  wit:  one  hundred  bales  cotton,  marked  <K>,  ex. 
Pargoud,  March  21,1877.  Shippers' press.  (Printed  indorse- 
ment in  the  body  of  the  receipt:)  'The  within  cotton  will  not 
be  delivered  except  on  the  return  of  this  receipt  to  the  press, 
properly  indorsed.'  Deliverable  to  the  Mechanics  and  Traders' 
Insurance  Co.  or  order. 

"Sam.  Boyd  &  Co." 
Indorsement  on  the  back  of  the  receipt  printed : 

"  Deliver  to ,  or  order,  the  within-described  property. 

The  above  order  is  accepted,  and  the  piroperty  is  transferred 
to —  Sam.  Boyd  &  Co." 

Afterwards,  on  the  3d  of  April,  Aiken  &  Watt  borrowed 
twenty-five  hundred  dollars  more  from  the  company,  and  gave 
a  similar  press  receipt  for  ninety-six  bales  as  security.  The 
cotton  embraced  in  these  receipts  was  that  which  belonged  to 
Kiger. 

Before  the  maturity  of  these  notes  Aiken  &  Watt  failed. 
The  notes  were  protested  for  non-payment  when  due,  and  the 
makers  were  adjudicated  bankrupts  June  16,  1877. 

On  the  18th  of  April,  1877,  Kiger  brought  this  suit  against 
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Boyd  &  Co.  to  recover  the  possession  of  his  cotton,  and  under 
the  writ  which  was  issued  the  cotton  has  been  delivered  to  him, 
he  giving  bond  according  to  law  to  return  it  in  case  of  judg- 
ment against  him  to  that  effect.  Afterwards  the  insurance 
company  was  called  into  the  suit  by  Boyd  &  Co.,  and  made  a 
defendant  by  Kiger.  The  insurance  company  answered,  set- 
ting up  its  claim  to  the  property.  Upon  the  trial,  the  foregoing 
facts  appearing,  the  jury  were  instructed  to  render  a  verdict  in 
favor  of  Kiger  and  against  the  insurance  company. 

To  reverse  a  judgment  on  that  verdict  the  case  is  now  here 
by  writ  of  error. 

There  are  two  questions  in  this  case:  (1)  whether  the  insur- 
ance company  can  hold  the  cotton  as  against  Kiger;  and  (2) 
whether,  if  it  cannot,  Boyd  &  Co.  are  liable  for  the  amount  for 
which  their  receipts  were  pledged. 

1.  As  to  Kiger :  Before  the  act  of  1876  it  was  settled  by 
jmmerous  decisions  in  Louisiana  that  a  factor  could  not  pledge 
for  his  own  debts  the  property  of  his  principal.  (Stetson  c. 
Guruey,  17  La.,  166;  Hadwin  v.  Fisk,  1  La.  Ann.,  72 ;  Miller 
V.  Schneider,  19  Id.,  300;  Young  v.  Scott,  25  Id.,  313.)  The 
■  act  of  1876  does  not,  as  it  seems  to  us,  materially  enlarge  this 
power,  80  far  as  the  facts  of  this  ease  are  concerned.  It  makes 
warehouse  receipts  the  representatives  of  property  in  store,  and 
provides  for  their  use  to  borrow  money  on,  but  the  implication 
is  clear  that  their  use  in  that  way  by  a  factor  for  more  than  the 
value  of  his  interest  in  the  property  would  be  wrongful  and 
invalid  against  the  owner.  This  we  do  not  understand  to  be 
disputed  by  the  counsel  for  the  plaintiff  in  error.  His  claim  is 
that  there  was  in  this  case  no  pledge,  but,  "  as  the  effect  of  the 
stipulation  in  the  press  receipts,"  "  an  absolute  transfer  of  the 
legal  title  \o  the  insurance  company  by  parties  in  possession, 
having  the  absolute  control  of  the  property,  and  the  security 
was  thus  taken  to  enable  the  insurance  company  to  sell  the 
cotton  and  reimburse  themselves  if  the  debt  was  not  paid." 
The  transaction  between  the  parties  was  certainly  not  a  sale, 
and  in  the  answer  of  the  company,  it  is  distinctly  stated  that 
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the  cotton  was  delivered  into  the  possession  of  the  company  to 
be  held  as  security  for  the  payment  of  the  notes  'given  for  the 
money  borrowed.  Undoubtedly  the  possession  of  the  receipts 
was  equivalent  to  the  possession  of  the  property,  but  the  title 
which  the  company  acquired  was  such  as  grew  out  of  its  con^ 
tract  with  the  factors.  That  clearly  was  a  pledge  and  nothing 
more.  There  was,  1,  the  cotton;  2,  the  debt  for  the  money 
borrowed ;  and  3,  the  delivery  of  the  property  into  the  posses- 
sion of  the  creditor,  to  be  held  as  security  for  the  debt.  These 
are  all  the  elements  of  a  pledge,  and  fix  the  rights  of  the  par- 
ties. Aiken  &  Watt  were  the  pledgors,  but  as  they  were  only 
factors,  and  had  no  interest  in  the  property  as  against  Kiger, 
the  owner,  their  pledge  was  wrongful  and  invalid  as  to  him. 
The  pledge  was  by  a  factor  of  the  property  of  his  principal,  in 
which  he  had  no  interest  whatever,  as  security  for  his  own 
debt. 

2.  As  to  Boyd  &  Co. :  They  were  simply  warehousemen. 
Their  duty  under  the  law  was  not  to  issue  receipts  until  they 
had  the  property  actually  in  store,  and  not  to  deliver  the  prop- 
erty until  the  receipts  were  surrendered  for  cancellation.  They 
did  have  the  property  in  store  when  they  gave  the  receipts, 
and  as  soon  as  it  was  taken  from  them  by  judicial  process  they 
notified  the  insurance  company,  and  upon  that  notice  the  com- 
pany is  now  here  asserting  its  title.  This  is  a  substantial  com- 
pliance "with  their  obligation  not  to  deliver  without  a  surrender 
•  of  the  receipts.  There  is  no  pretense  of  fraud  or  collusion, 
and  we  think  it  would  be  a  surprise  to  warehousemen  to  be 
told  that  wTien  they  issued  their  receipts  for  property  in  store 
they  became  not  only  responsible  as  custodians  of  the  property, 
but  guarantors  of  its  title  to  the  assignees  of  their  receipts. 
SucTi  a  rule  would  make  it  necessary  for  a  warehouseman, 
before  giving  a  receipt,  not  only  to  ascertain  whether  he  had 
the  property  actually  in  -store,  but  whether  the  title  of  the 
bailor  was  valid  and  unincumbered.  Certainly  this  could  not 
have  been  in  contemplation  when  warehouse  receipts  were 
made  by  statute  negotiable  and  to  some  extent  evidence  of 
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ownei'sliip.  The  duty  of  the  warehouseman  is  performed  when 
he  gets  the  property  into  his  own.  possession  before  he  issues 
the  receipt,  and  transfers  that  possession  when  demanded  to 
the  lawful  holder  of  the  receipt. 

In  this  case  the  liability  of  Boyd  &  Co.  is  just  what  it  would 
have  been  if  the  company  had  put  the  cotton  in  store  and 
taken  a  receipt  to  its  own  order.  The  fact  that  Aiken  &  Watt 
originally  stored  the  property  is  a  matter  of  no  importance  so 
far  as  Boyd  &  Co.  are  concerned.  The  receipt  in  the  hands  of 
the  company  represented  the  cotton  stored  by  Aiken  &  Watt, 
and  gave  the  company  the  same  rights  it  would  have  had  if 
the  cotton,  instead  of  the  receipt,  had  been  handed  over.  The 
company  got  by  the  receipt  such  interest  in  the  cotton  as 
Aiken  &  Watt  could  by  their  pledge  convey,  and  that  is  all 
Boyd  k  Co.  agreed  to  deliver  on  the  return  of  their  receipt. 
Boyd  &  Co.  cannot,  as  against  the  company,  say  they  never 
had  the  cotton,  or  that  they  did  not  promise  to  deliver  it  on 
the  return  of  their  receipt  by  the  lawful  holder.  They  received 
the  actual  possession  of  the  property,  from  Aiken  &  Watt,  and 
that  possession  they  agreed  to  deliver  to  the  insurance  com- 
pany when  called  on.  This,  as  has  just  been  seen,  they  have 
in  legal  effect  done ;  and  the  rights  of  the  parties  in  this  case 
are  to  be  determined  precisely  as  they  would  be  if  the  com- 
pany had  got  the  cotton  from  Boyd  &  Co.  on  the  surrender  of 
the  receipts,  and  had  afterwards  been  sued  by  Kiger  for  its 
possession. 

The  judgment  is  affirmed. 

Affirmed. 
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Charles  J.  Folger  v.  The  United  States. 

1.  An  assistant  treasurer  of  the  United  States,  upon  whom  is  hnposed  for 

a  time  the  additional  duty  of  selling  revenue  stamps  for  the  govern- 
ment, is  not  entitled  to  any  commissions  on  tlie  amount  of  sales  madi' 
by  him,  or  any  extra  compensation  thei'efor. 

2.  Section  170  of  tlie  revenue  act  of- June  30,  1864,  allows  a  commission 

of  five  per  cent,  only  to  the  purchasers  of  the  stamps,  and  was  not  in- 
tended to  allow  any  commissions  to  the  officers  selling,  in  addition  to 
those  allowed  to  the  purchasers. 

Appeal  from  the  Court  of  Claims. 

Walter  H.  Coleman  and  George  F.  Comstock,  for  appellant. 

S.  F.  Phillips,  Solicitor -General,  for  appellee. 

Harlan,  J. — In  the  month  of  June,  1866,  some  correspond- 
ence passed  between  Mr.  Van  Dyck,  then  assistant  treasurer 
of  the  United  States  at  the  city  of  New  York,  and  the  Com- 
missioner of  Internal  Revenue,  as  to  whether  the  former  should 
be  required,  in  addition  to  his  ordinary  duties,  to  assist  in  the 
distribution  of  adhesive  stamps  among  those  desiring  to  pur- 
chase them  for  their  own  use.  An  official  communication 
from  the  Secretary  of  the  Treasury  to  the  assistant  treasurer, 
under  date  of  July  2,  1866,  shows  upon  its  face  that  the  latter 
officer  objected  to  being  required  to  perform  any  such  services. 
In  that  communication  the  Secretary  says:  "The  Commissioner 
of  Internal  Revenue  has  referred  to  me  your  recent  letter  to 
him  in  relation  to  the  distribution  of  revenue  stamps  in  the 
city  of  New  York.  I  am  aware  that  the  cares  and  responsi- 
bilities of  your  position  are  burdensome,  and  I  should  not 
think  of  increasing  them  were  it  not  for  the  seeming  necessity 
of  so  doing.  The  adhesive  revenue  stamps  are  all  printed 
in  Philadelphia,  and  it  is  deemed  imprudent  to  multiply  the 
places  of  their  production.  It  is  indispensable,  however,  that 
every  facility  shall  be  given  by  the  government  for  their  pur- 
chase and  distribution.     The  consumption  of  stanips  in  New 
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York  alone  is  very  large,  while  the  amount  which  is  naturally 
distributed  from  that  city  is  no  small  part  of  the  supply  for  the 
whole  country.  It  seems  to  me  very  advisable,  therefore,  be- 
cause of  their  great  value,  that  they  should  be  kept,  as  other 
property  of  the  government  is  kept,  in  the  possession  of  the 
government  itself  until  actual  sale.  I  am  aware  that  the  dis- 
tribution will  require  a  room  set  apart,  perhaps,  exclusively 
for  that  purpose,  and  some  additional  clerical  force,  but  rea- 
sonable prudence  and  a  proper  regard  for  the  public  conven- 
ience, as  I  have  suggested,  constrain  me  to  ask  your  critical 
consideration  of  the  subject.  It  may  not  be  improper  for  me 
to  add  that  the  assistant  treasurer  at  San  Francisco  is  em- 
ployed in  the  distribution  of  stamps,  and  that  I  am  disposed 
to  ask  the  same  service  of  the  several  other  assistant  treasur- 
ers in  different  parts  of  the  country." 

In  a  subsequent  communication,  of  date  September  11, 1866, 
the  Secretary  said :  "  It  has  been  deemed  proper,  as  au  addi- 
tional means  of  facilitating  the  distribution  of  internal-revenue 
stamps,  that  packages  containing  such  denominations  of  stamps 
as  are  in  most  general  demand  should  be  placed  in  the  hands 
of  the  assistant  treasurers  of  the  United  States  and  some  of 
the  designated  depositaries.  Printed  circulars  will  be  furnished 
to  you,  specifying  the  contents  and  the  cash  value  of  each  pack- 
age, and  the  packages  are  to  be  sold,  with  seals  unbroken,  at 
such  value,  which  will  be  stated  upon  each  package.  The 
amounts  received  from  the  sale  of  these  packages  should  be 
transmitted  to  the  Commissioner  of  Internal  Revenue,  in  the 
form  of  certificates  of  deposit,  daily  or  weekly,  as  may  be  most 
convenient." 

At  a  later  period  the  present  appellant  became  assistant 
treasurer  of  the  United  States  at  the  city  of  New  York.  Be- 
tween November  16,  1869,  and  the  22d  day  of  July,  1870, 
inclusive,  in  obedience  to  the  instructions  and  requirements 
contained  in  the  foregoing  communications,  and  without  any 
application  upon  his  part,  he  was  furnished  by  the  Commis- 
sioner of  Internal  Revenue  With  sealed  packages  of  adhesive 
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stamps  for  sale  and  distribution.  He  was  not  required  to  give, 
and  did  not  give,  any  bond  with  reference  to  such  stamps. 
Upon  each  package,  as  it  came  to  him,  was  marked,  as  well 
the  aggregate  face  value  of  the  stamps  placed  therein  for  de- 
livery to  purchasers,  as  the  amount  of  stamps,  of  like  kind,  to 
be  paid  out  to  purchasers,  as  their  commissions  under  the  reg- 
ulations established  by  the  Commissioner.  The  packages  were 
directed  to  be  sold  and  delivered  without  disturbing  their  seals. 

The  commissions  at  the  time  allowed  by  such  regulations 
to  purchasers  of  common  stamps  were :  2  per  cent,  in  purchases 
of  $50  or  more,  3  per  cent,  on  $100  or  more,  4  per  cent,  on 
$500  or  more,  and  5  per  cent,  on  $1,000  or  more;  while  as  to 
■proprietary  stamps,  the  commissions  allowed  by  statute  were  as 
hereinafter  stated. 

The  sales  of  stamps  by  appellant  from  November  16,  1869, 
to  July  22,  1870,  inclusive,  amounted,  of  common  stamps,  to 
$3,642,754.60,  and  of  proprietary  stamps,  to  $31,589.54.  These 
sums,  respectively,  included  the  amount  in  stamps  which  ap- 
pellant passed  over  to  purchasers  as  their  commissions.  Upon 
retirement  from  ofSce  his  accounts  were  settled  and  adjusted 
at  the  Treasury  Department,  without  any  assertion  of  a  right  to 
commissions  for  himself.  In  that  settlement  he  was  allowed 
or  credited  with  all  payments  made  by  him,  in  stamps,  of  com- 
missions to  purchasers.  The  appellant  derived  no  personal  ad- 
vantage from  the  sales. 

He  brought  this  action-  on  the  1st  day  of  May,  1875,  to 
recover  from  the  United  States  the  sum  of  $184,934.95,  to 
which  he  claims  to  be  entitled  as  commissions  upon  such  sales. 
His  claim  was  denied,  and  judgment  was  entered  for  the  gov- 
ernment. 

J3y  section  161  of  the-  act  of  June  30,  1864,  providing  in- 
ternal revenue  to  support  the  government,  to  pay  the  interest 
^n  the  public  debt,  and  for  other  pui'poses,  it  is  provided, 
among  other  things,  that  "the  Commissioner  of  Internal  Rev- 
enue be,  and  he  is  hereby,  authorized  to  sell  to  and  supply  col- 
lectors, deputy  collectors,  postmasters,  stationers,  or  any  other 
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persons,  at  his  discretion,  with  adhesive 'stamps,  or  stamped 
paper,  velhim  or  parchment,  as  herein  provided  for,  in  amounts 
of  not  less  than  $50,  upon  payment,  at  the.  tme  of  delivery,  of  the 
amount  of  duties  said  stamps,  stamped  paper,  vellum  or  parch- 
ment, so  sold  or  supplied,  represent;  and  may  allow  upon  the 
aggregate  amount  of  such  stamps,  as  aforesaid,  the  sum  of  not 
exceeding  Jive  per  centum  as  commission  to  the  collectors,  post- 
masters, stationers,  or  other  purchasers;  hut  the  cost  of  any 
paper,  vellum,  or  parchment  shall  be  paid  bj'  the  purchaser  of 
such  stamped  paper,  vellum,  or  parchment  as  aforesaid :  Pro- 
vided, That  any  proprietor  or  proprietors  of  articles  named  in 
schedule  C,  who  shall  furnish  his  or  their  own  die  or  design 
for  stamps,  to  be  used  especially  for  his  or  their  own  proprie- 
tary articles,  shall  be  allowed  the  following  commission,  namely: 
On  amounts  purchased  at  one  time  of  not  less  than  $50  nor 
more  than  |500,  live  per  centum ;  on  amounts  over  $500,  ten 
per  centum."     (13  Stat.,  294.) 

Section  170  of  the  same  act  declares  "that  in  any  collection 
district  where  in  the  judgment  of  the  Commissioner  the  facili- 
ties for  the  procurement  and  distribution  of  stamped  vellum, 
parchment,  or  paper  and  adhesive  stamps,  are  or  shall  be  in- 
sufficient, the  Commissioner  is  authorized  to  furnish,  supply, 
■and  deliver  to  the  collector  and  to  the  assessor  of  any  such  dis- 
trict, and  to  any  assistant  treasurer  of  the  United  States,  or 
designated  depositary  thereof,  or  any  postmaster,  a  suitable 
amount  of  stamped  vellum,  parchment,  or  paper,  and  adhesive 
stamps,  xoithoutprepaym.ent' therefor,  and  shall  allow  the  highest 
rate  of  commissions  allowed  by  law  to  any  other  parties  pur- 
chasing the  same;  and  may  in  advance  require  of  any  such 
collector,  assessor,  assistant  treasurer  of  the  United  States,  or 
postmaster,  a  bond  with  sufficient  sureties  to  an  amount  equal 
to  the  value  of  any  stamped  vellum,  parchment,  or  paper,  and 
adhesive  stamps,  which  may  be  placed  in  his  hands  and  remain 
unaccounted  for,  conditioned  for  the  faithful  return,  whenever 
so  required,  of  all  quantities  or  amounts  undisposed  of,  and 
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for  the  payment  monthly  of  all  quantities  or  amounts  sold  or 
not  remaining  on  hand. 

"And  it  shall  be  the  duty  of  such  collector  to  supply  his  dep- 
uty with,  or  sell  to  other  parties  within  his  district  who  may 
make  application  therefor,  stamped  vellum,  parchment,  or  pa- 
per, and  adhesive  stamps,  upon  the  same  terms  allowed  by  law 
or  under  the  regulations  of  the  Commissioner,  who  is  hereby 
authorized  to  make  such  regulations,  not  inconsistent  herewith, 
for  the  security  of  the  United  States  and  the  better  accommo- 
dation of  the  public,  in  relation  to  the  matters  hereinbefore 
mentioned,  as  he  may  judge  necessary  and  expedient. 

"And  the  Secretary  of  the  Treasury  may  from  time  to  time 
make  such  regulations  as  he  may  iind  necessary  to  insure  the 
safe-keeping  or  prevent  the  illegal  use  of  all  such  stamped 
vellum,  parchment,  paper,  and  adhesive  stamps."  (13  Stat, 
297.) 

Section  161  plainly  provides  for  sales  by  the  Commissioner, 
while  section  170  authorizes  him  to  furnish  and  supply  certain 
officers  with  stamps  for  sale  to  others.  Whether  stamps  were 
purchased  directly  from  the  Commissioner  of  Internal  Revenue, 
for  cash,  under  section  161,  or  from  one  of  the  officers  to  whom 
they  were  furnished  for  sale  and  distributiou  under  section  170, 
in  either  case  the  purchaser,  it  is  conceded,  was  allowed  com- 
missions according  to  the  rate  or  scale  established  by  the  regu- 
lations of  the  Commissioner.  Touching  the  particular  sales 
made  by  the  appellant,  the  purchasers  of  common  or  general 
stamps  were  entitled,  respectively,  to  five  per  cent,  in  commis- 
sions, and  the  purchasers  of  proprietary  stamps  to  ten  per  cent. 
There  can  be  no  doubt  of  this,  since  the  petition  of  appellant 
distinctly  alleges  that  his  sales  of  common  stamps  were  in 
amounts  of  not  less  than  $1,000,  and  of  proprietary  starhps  in 
amounts  exceeding  $500.  If,  therefore,  it  be  suggested  that 
appellant  was  entitled  to  the  difference  between  the  highest 
rate  or  per  cent,  allowed  by  the  government,  (five  per  cent, 
in  purchases  of  common  stamps  and  ten  per  cent,  in  purchases 
of  proprietary  stamps,)  and  the  amount  paid  over  by  him  in 
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stamps  to  purchasers,  the  obvious  answer  is,  that  there  was  in 
this  case  no  such  difterence.  This  interpretation  of  the  stat- 
ute, we  may  observe,  could,  therefore,  be  of  no  practical  value 
to  appellant.  His  contention— and  upon  no  other  ground  could 
appellant's  claim  be  sustained — is  that,  without  reference  to  the 
commissions  which  the  purchaser  of  stamps  received,  although 
he  may  have  received  the  highest,  rate  allowed,  appellant  was 
nevertheless  given  by  the  statute  to  his  own  use,  and  as  his  per- 
sonal allowance  or  compensation  tor  distributing  stamps  under 
section  170,  the  highest  rate  of  commissions  which  was  allowed 
to  any  one  buying  from  the  Commissioner  of  Internal  Kevenue. 

For  instance,  upon  the  theory  advanced  by  appellant's  coun- 
sel, a  purchaser  from  the  Commissioner  of  Internal  Revenue 
of  common  stamps  to  the  amount,  at  one  time,  of  $1,000  or 
more  would  he  allowed  five  per  cent,  as  commissions,  paya- 
ble in  stamps,  (which  in  such  cases  would  be  the  full  extent 
of  the  government's  loss,)  while  upon  a  sale  through  an  as- 
sistant treasurer  of  the  United  States  to  the  same  purchaser 
of  the  same  stamps  in  sealed  packages,  the  government  would 
lose  altogether  ten  per  cent,  in  commissions — five  per  cent,  to 
the  assistant  treasurer  and  five  per  cent,  to  the  purchaser; 
that  is,  double  commissions.  In  other  words,  according  to 
that  construction  of  the  statute,  the  government  held  out  an 
inducement  to  ofiicers,  named  in  sections  161  and  170,  not 
to  become  themselves  purchasers,  for  cash,  of  stamps  for  sale 
and  distribution  in  their  respective  localities,  (as  they  might 
under  section  161,)  but  to  receive  them  under  section  170,  and 
thereby,  without  advancing  any  money,  secure  for  themselves 
(outside  of  what  the  purchasers  from  them  would  be  allowed) 
the  highest  rate  which  the  law  allowed  in  purchases  directly 
from  the  Commissioner. 

We  cannot  give  our  assent  to  any  such  construction  of  the 
statute.  The  officers  named  in  section  170  were  charged  at 
the  outset  with  the  value  of  each  sealed  package  of  stamps  de- 
livered to  them  for  distribution.  In  the  settlement  of  their 
accounts  they  were  entitled  to  be  credited  with  the  amount  of 
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stamps  unsold  and  returned,  with  the  sums  received  upon  sales 
and  paid  over  to  the  government,  and  also  with  the  value  of 
the  stamps^  placed  in  the  sealed  packages,  for  delivery  to  pui-- 
chasers,  as  commissions  allowed  to  them.  In  this  way  they 
were  relieved  from  the  responsibility  assumed  when  they  were 
supplied  with  stamps  for  distribution  under  section  170.  The 
statutory  direction  that  the  Commissioner  in  such  eases  "shall 
allow  the  highest  rate  of  commissions  allowed  by  law  to  any 
other  parties  pm'chasing  the  same,"  was  an  awkward  mode  of 
expressing  the  idea  that  the  same  commissions,  up  to  the  high- 
'est  rate,  should  be  allowed,  in  purchases  under  section  170, 
as  under  section  161 ;  that  is,  that  those  wishing  stamps  might 
purchase  from  the  officers  named  in  section  170  at  the  like 
rate,  even  the  highest,  accorded  to  "  any  other  parties  purchasing 
the  same"  stamps,  for  cash,  directly  from  the  Commissioner. 

As  to  assistant  treasurers  distributing  stamps  under  section 
170,  we  are  of  opinion  that  Congress  did  not  intend  that  they 
should  receive  anj'  compensation  whatever  for  services  of  that 
character;  certainly  not  in  any  case  where  the  commissions 
paid  to  those  who  purchased  from  such  officers  were  as  lai'ge 
as  the  highest  rate  prescribed  in  sales  by  the  Commissioner, 
for  cash,  under  section  161.  It  was  for  the  better  accommo- 
dation of  the  public  that  the  Secretary  of  the  Treasury  required 
assistant  treasurers  to  aid  in  the  distribution  of  adhesive  stamps. 
The  communications  addressed  to  the  assistant  treasurer  of 
l^ew  York,  announcing  his  purpose  to  adopt  that  course,  show 
upon  their  face  that  the  Secretary  had  no  expectation  thereby 
of  increasing  the  loss,  in  the  way  of  commissions,  which  the 
government  would  sustain  upon  sales  of  stamps.  He  believed 
that  he  had  the  power  to  impose  that  duty  upon  assistant  treas- 
urers as  an  additional  means  of  facilitating  the  distribution  of 
internal-revenue  stamps. 

The  conclusion  we  have  indicated  is  in  line  with  the  settled 
policy  which  has  existed  upon  the  subject  of  extra  compensa- 
tion to  officers  having  fixed  salaries  or  pay,  especially  in  regard 
to  assistant  treasurers  of  the  United  States. 
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By  an  act  approved  March  3,  1839,  making  appropriations 
for  the  civil  and  diplomatic  service,  it  was  declared  that  "  no 
officer  in  any  branch  of  the  public  service,  or  an}'  other  person 
whose  salary,  or  whose  pay  or  emolnments  is  or  are  fixed  by 
law  or  regulations,  shall  receive  any  extra  allowance  or  com- 
pensation, in  any  form  whatever,  for  the  disbursement  of  pub- 
lic money,  or  for  the  performance  of  anj'  other  service,  unless 
the  said  extra  allowance  or  compensation  be  authorized  by 
law."  (5  Stats.,  349.)  In  a  subsequent  act  of  August  23, 
1842,  this  prohibition  against  extra  compensation  to  officers, 
with  fixed  salaries,  was  somewhat  enlarged,  and  this  provision 
was  inserted :  "No  officer  in  any  branch  of  the  public  service, 
or  any  other  person  whose  salary,  pay,  or  emoluments  is  or 
are  fixed  by  law  or  regulations,  shall  receive  any  additional 
pay,  extra  allowance,  or  compensation,  in  any  form  whatever, 
for  the  disbursement  of  public  money,  or  for  any  other  service 
or  duty  whatsoever,  unless  the  same  shall  be  authorized  by  law, 
and  the  appropriation  therefor  explicitly  set  forth  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation."  (5  Stats., 
570.)  And,  at  the  same  session  of  Congress,  by  an  act  ap- 
proved August  26, 1842,  it  was  declared  that  "  no  allowance 
or  compensation  shall  be  made  to  any  clerk  or  other  officer,  by 
reason  of  the  discharge  of  duties  which  belong  to  any  other 
clerk  or  officer,  in  the  same  or  any  other  department;  and  no 
allowance  or  compensation  shall  be  made  for  any  extra  serv- 
ices whatever,  which  any  clerk  or  other  officer  may  be  required 
to  perform."     (5  Stats.,  525.) 

We  come,  then,  to  the  act  of  August  6,  1846,  under  which 
appellant  was  appointed  to  office,  providing  for  the  hetter 
organization  of  the  Treasury,  and  the  collection,  safe-keeping, 
transfer,  and  disbursement  of  the  public  revenue.  Among 
the  duties  imposed  by  that  act  upon  assistant  treasurers  was 
that  of  doing  and  performing  all  duties,  as  fiscal  agents  of  the 
government,  which  might  be  imposed  by  that  or  any  other  act 
of  Congress,  or  by  any  regulation  of  the  Treasury  Depart- 
ment made  in  conformity  to  law;  and  "also  to  do  and  per- 
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form  all  acts  and  duties  required  by  law,  or  by  direction  of  any 
of  tbe  executive  departments  of  the  government,  as  ageuts  for 
paying  pensions,  or  for  making  any  other  disbursements  which 
either  of  the  heads  of  these  departments  may  be  required  by 
law  to  make,  and  which  are  of  a  character  to  be  made  by  the 
depositaries  hereby  constituted,  consistently  with  the  other 
official  duties  imposed  upon  them."  (9  Stats.,  60.)  The  same 
act  fixed  the  salaries  of  the  assistant  treasurers,  and  declared: 
"And  these  salaries,  Respectively,  Shall  be  in  full  for  the  serv- 
ices of  the  respective  officers;  nor  shall  either  of  them  be  per- 
mitted to  charge  or  receive  any  commission,  pay,  or  perquisite  for 
any  official  service  of  any  character  or  description  whatsoever." 
(9  Stats.,  65.)  The  foregoing  provisions  in  the  acts  of  1839, 
1842,  and  1846  have  been  preserved  in  sections  1763,  1764, 
1765,  and  3597  of  the  Revised  Statutes.  They  were  all  in 
force  when  the  general  revenue  statute  of  1864  was  passed. 
Commenting  upon  the  act  of  August  23,  1842,  this  court,  in 
Stansbury  v.  United  States,  8  Wall.,  37,  said:  "The  law  was 
passed  to  remedy  an  evil  which  h.id  existed  of  detailing  officers 
with  iixed  pay  to  perform  duties  outside  of  their  regular  em- 
ployment, and  paying  them  for  it,  when  the  government  was 
entitled,  without  this  double  pay,  to  all  their  services.  The  law 
prohibited,  and  was  intended  to  do  so,  the  allowance  of  such 
claims  as  these,  made  by  public  officers,  for  extra  compensation 
on  the  ground  of  extra  services."    • 

It  will  be  observed  that  while  the  act  of  August  23,  1842, 
allows  an  officer,  having  a  fixed  salary,  to  receive  additional 
pay,  extra  allowance,  or  compensation,  if  "the  appropriation 
therefor  explicitly  states  that  it  is  for  such  additional  pay,  extra 
allowance,  or  compensation,"  the  act  of  1846  contains  no  such 
reservation  in  favor  of  assistant  treasurers  of  the  United  States. 
As  to  those  officers,  the  statute  expressly  forbids  them  from 
receiving  "any  commission,  pay,  or  perquisite  for  any  official 
service  of  any  character  or  description  whatsoever."  And  so 
the  law  is  to  this  day.     (Rev.  Stats.,  sec.  3597.) 

Of  course  these  provisions  would  not  avail  the  government. 
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should  Congress,  by  subsequent  enactment,  allow  assistant 
treasurers  to  receive,  outside  of  their  fixed  salaries,  commis- 
sions, pay,  or  perquisites  for  extra  services.  But,  in  view  of 
the  established  policy  of  the  government,  as  shown  in  the 
statutes  to  which  we  have  referred,  the  act  of  1864  should 
not  be  construed  as  a  departure  from  that  policy.  Its  language 
does  not  clearly  indicate  an  intention  to  allow  assistant  treas- 
urers additional  pay  or  compensation  for  such  services  as  those 
which  appellant  performed.  We  are  not  satisfied  that  Con- 
gress had  any  purpose  to  alter  the  existing  statutes  in  reference 
to  the  allowance  of  extra  compensation  to  assistant  treasurers 
with  fixed  salai'ies.  The  services  of  appellant,  in  connection 
with  the  distribution  of  adhesive  stamps,  were  of  a  chai'acter 
which  he  might,  consistently  with  his  other  official  duties,  he 
required  to  perform.  But  if  they  were  not,  he  was  not  enti- 
tled to  compensation,  because  the  statute  does  not  explicitly 
state  that  he  was  to  receive  additional  pay  therefor. 

The  views  we  have  expressed  are  further  fortified  by  the 
twenty-fifth  section  of  the  act  of  1864,  which  declares  that 
"  there  shall  be  allowed  to  collectors,  in  Jull  compensation  for 
their  services,  and  that  of  their  deputies,  a  salary  of  $1,500,  to  be 
paid  quarter!}',  and  in  addition  thereto  a  commission  of  three 
per  cent.,  upon'  the  fir.st  hundred  thousand  dollars,  and  a  com- 
mission of  one  per  cent,  upon  sums  above  $100,000  and  not 
exceeding  $400,000,  and  a  commission  of  one-half  of  one  per 
cent,  on  all  sums  above  $400,000,  such  commissions  to  be  com- 
puted upon  the  amounts  by  them  respectively  collected  and 
paid  over  and  accoimted  for  under  the  instructions  of  the 
Treasury  Department."  According  to  the  argument  advanced 
by  counsel  for  appellant,  collectors,  notwithstanding  the  fore- 
going provision,  would  be  entitled  to  receive  for  their  services 
in  distributing  stamps,  under  section  170,  compensation  other 
and  beyond  that  which  section  25  of  the  same  act  declares  shall 
be  "in  full  compensation  for  their  services."  Such  was  not, 
as  we  think,  the  intention  of  Congress. 

If  an  assistant  treasurer  wished  to  derive  personal  advantage 
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or  profit  from  the  distribution  of  adhesive  stamps,  he  was  ut 
liberty  to  do  so  bj  becoming  himself  a  purchaser,  for  cash, 
directly  from  the  Commissioner,  under  section  161.  The 
stamps,  in  that  case,  would  become  his  property;  whereas,  if 
received  under  section  170,  they  remained  the  property  of  the 
government  until  actual  sale.  By  purchasing  stamps  for  cash 
in  amounts  of  $1,000  and  over,  he  would  be  allowed,  as  any 
other  purchaser  would  be,  live  per  cent,  as  commissions,  and, 
upon  sales  in  small  amounts  by  him  to  others,  he  could  realize 
to  his  own  use  the  difl'erence  between  five  per  cent,  and  the 
rate  (whatever  it  was)  at  which  the  purchaser  from  him  could 
have  obtained  stamps  directly  from  the  Commissioner.  But 
when  he  received  stamps,  under  section  170,  for  distribution, 
he  could  derive  no  advantage  from  their  sale,  certainly  not  in 
cases  where  the  commissions  allowed  to  the  purchasers  amount- 
ed, in  sales  of  common  stamps,  to  five  per  cent.,  and  in  sales 
of  proprietary  stamps  to  ten  per  cent.'  Congress  never  intended 
that  the  government  should,  in  any  contingency,  lose  on  sales 
of  adhesive  stamps,  by  whomsoever  and  in  whatever  quantities 
made,  more  than  five  per  cent,  of  the  face  value  of  common 
stamps,  and  more  than  ten  per  cent,  of  the  face  value  of  pro- 
prietary stamps. 

Mr.  Justice  Swayne,  who  heard  the  argument  and  partici- 
pated in  the  decision  of  this  case  in  conference,  concurs  in  this 
opinion. 

The  judgment  of  the  Court  of  Claims  is  affirmed. 

Field,  J.  (dissenting.) — ^I  dissent  from  the  judgment  of  the 
court.  I  think  that  Mr.  Folger  was  entitled  to  the  dift'erence 
between  the  five  per  cent,  given  by  the*  government  and  the 
amount  he  allowed  to  the  purchasers.  Mr.  Justice  Bradley 
concurs  in  this  dissent. 

Affirmed. 
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The  State  of  Louisiana,  ex  eel.  Folsom  et  al.,  v.  The 
Mayor  and  Administrators  of  the  City  of  New 
Orleans. 

Ill  ii  case  involving  an  impovtsint  constitutional  question,  on  whicli  tlie 
jnOgios  differ,  an  oral  avgiiment  is  ordered  and  a  former  submission 
set  aside. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

Field,  J. — The  relators  are  the  holders  of  two  judgments 
against  the  city  of  New  Orleans — one  for  |26,850,  the  other 
for  $2,000.  Both  were  recovered  in  the  courts  of  Louisiana — 
the  iirst  in  June,  1877,  by  the  relators;  the  second  in  June, 
1874,  by  parties  who  assigned  it  to  them.  Both  judgments 
were  for  damages  caused  to  the  property  of  the  plaintiffs 
therein  by  a  mob  or  riotous  assemblage  of  people,  in  the  year 
1873.  A  statute  of  the  State  made  municipal  corporations 
liable  for  damages  thus  caused  within  their  limits.  (Revised 
Statutes  of  1870,  sec.  2453.) 

The  judgments  were  duly  registered  in  the  office  of  the  con- 
troller of  the  city,  pursuant  to  the  provisions  of  the  act  known 
as  No.  5  of  the  extra  session  of  1870 ;  and  the  present  pro- 
ceeding was  taken  by  the  relators  to  compel  the  authorities  of 
the  city  to  provide  for  their  payment. 

At  the  time  the  injuries  complained  of  were  committed  and 
one  of  the  judgments  was  recovered,  the  city  of  New  Orleans 
was  authorized  to  levy  and  collect  a  tax  upon  property  within 
its  limits  of  one  dollar  and  seventy-five  cents  upon  every  one 
hundred  dollars  of  its  assessed  value.  At  the  time  the  other 
judgment  was  recovered,  this  limit  of  taxation  had  been  re- 
duced to  one  dollar  and  fifty  cents  on  every  one  hundred  dol- 
lars of  the  assessed  value  of  the  property.  By  the  Constitution 
of  the  State  adopted  in  1879,  the  power  of  the  city  to  impose 
taxes  on  property  in  its  limits  was  .furthei*  restricted  to  ten 
mills  on  the  dollar  of  its  valuation. 
19  v2 
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The  eftect  of  this  last  limitation  is  to  prevent  the  relators 
(thej  not  being  allowed  to  issue  executions  against  the  city) 
from  collecting  their  judgments,  as  the  funds  receivable  from 
the  tax  thus  authorized  to  be  levied  are  exhausted  by  the  cur- 
rent expenses  of  the  citj',  which  are  to  be  first  met. 

The  question  is  therefore  raised  by  the  relators  whether  the 
limitation  of  the  taxing  power  of  the  city  by  the  State  Con- 
stitution of  1879  does  not  conflict,  so  far  as  it  applies  to  their 
judgments,  with  the  clause  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States  which  forbids  the  State 
to  deprive  any  person  of  property  without  due  process  of  law; 
their  contention  being  that  tlie  judgments  are  property,  and 
the  restriction  of  the  power  of  taxation  of  the  city  of  New 
Orleans  to  its  present  limit,  since  they  were  recovered,  renders 
it  impossible  to  collect  them,  and  thus  they  are  practically  de- 
stroyed. 

Upon  the  question  thus  presented  the  judges  differ  in  opin- 
ion.    The  court,  therefore,  orders  an  oral  argument  upon  it. 

The  submission  on  briefs  is  accordingly  set  aside,  and  the 
cause  restored  to  its  place  on  the  calendar. 


Frederick  Vietor,  George  Vibtor,  Carl  Vietor,  Thomas 
ViETOR,  Jr.,  and  Fritz  Achelis  v.  Chester  A.  Arthur, 

COLLECTOR    OF   THE    PORT    OF   NeW    YoRK. 

Stockings  made  on  f i-ames  are  dutiable  under  schedule  M  of  section  2.i04  of 
the  Revised  Statutis  of  the  United  States,  where  they  are  mentioned 
eo  nomine,  and  not  under  schedule  L  of  the  same  section  imposing  a 
duty  on  knit  goods. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Stephen  G.  Clarke,  for  plain tifl:s  in  error. 
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Edwin  B.  Smith,  Assistant  Attorney-  General,  for  defendant  in 
error. 

Waite,  C.  J. — The  question  in  this  case  is  whether  stockings 
of  worsted,  or  worsted  and  cotton,  made  on  frames,  and  worn 
by  men,  women,  and  children,  imported  after  the  Revised  Stat- 
utes went  into  effect,  June  22,  1874,  are  dutiable  as  knit  goods, 
under  schedule  L,  class  3,  section  2504,  or  as  stockings,  under 
schedule  M.  The  two  provisions  under  which  the  parties  make 
their  respective  claims  are  as  follows : 

Schedule  L. — "Flannels,  blankets,  hats  of  wool,  knit  goods, 
balmorals,  woolen  and  worsted  yarns,  and  all  manufactures  of 
every  description  composed  wholly  or  in  part  of  worsted,  the 
hair  of  the  alpaca,  goat,  or  other  like  animals,  except  such  as  are 
composed  in  part  of  wool,  not  otherwise  provided  for,  valued 
at  not  exceeding  forty  cents  per  pound — twenty  cents  per 
pound ;  valued  at  above  forty  cents  per  pound  and  not  exceed- 
ing sixty  cents  per  pound — thirty  cents  per  pound ;  valued  at 
above  sixty  cents  per  pound  and  not  exceeding  eighty  cents 
per  poand — ^forty  cents  per  pound;  valued  at  above  eighty 
cents  per  pound — fifty  cents  per  pound ;  and,  in  addition  there- 
to, upon  all  the  above-named  articles,  thirty-five  per  centum 
ad  valorem." 

Schedule  M. — "  Clothing  ready  made,  and  wearing  apparel 
of  every  description,  of  whatever  material  composed,  except 
wool,  silk,  and  linen,  made  up  or  manufactured  wholly  or  in 
part  by  the  tailor,  seamstress,  or  manufacturer,  not  otherwise 
provided  for ;  caps,  gloves,  leggins,  mitts,  socks,  stockings,  wove 
shirtsand  drawers,  and  all  similar  articles  made  on  frames,  of 
whatever  material  composed,  except  silk  and  linen,  worn  by 
men,  women,  or  children,  and  not  otherwise  provided  for;  arti- 
cles worn  by  men,  women,  or  children,  of  whatever  material 
composed,  except  silk  and  linen,  made  up  or  made  wholly  or 
in  part'  by  hand,  not  otherwise  provided  for — ^thirty-five  per 
centum  ad  valorem." 

In  U.  S.  V.  Bowen,  100  U.  S.,  513,  we  held  that  the  Revised 
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Statutes  must  be  treated  as  a  legislative  declaration  of  what 
the  statute  law  .of  the  United  States  was  on  the  1st  of  Decem- 
ber, 1873,  and  that  when  the  meaning  was  plain  the  coTU'ts 
could  not  look  to  the  original  statutes  to  see  if  Congress  had 
erred  in  the  revision.  That  could  only  be  done  when  it  was 
necessary  to  construe  doubtful  language.  We  applied  this  rule 
in  Arthur  v.  Dodge,  101  U.  S.,  36,  to  the  construction  of  the 
revision  of  the  tariff  laws. 

It  is  also  well  settled  that  when  Congress  has  designated  an 
article  by  its  specitic  name  and  imposed  a  duty  on  it  by  such 
name,  general  terms  in  a  later  act  or  other  parts  of  the  same 
act,  although  sufficiently  broad  to  comprehend  such  article, 
are  not  applicable  to  it.  ( Movius  v.  Arthur,  95  U.  8.,  144 ; 
Arthur  v.  Leary,  96  U..  8.,  112.) 

It  is  conceded  that  stockings  made  on  frames  have  been 
dutiable  eo  nomine  since  1842  and  by  four  different  statutes : 
5  Stat,  549,  chap.  270,  sec.  1,  subdivisions  7  and  9;  9  Stat., 
44,  chap.  74,  sec.  11,  sehed.  C ;  12  Stat.,  194,  chap.  68,  sec. 
22 ;  Id.,  556,  chap.  163,  sec.  2.  Now,  when  we  find,  as  we  do 
in  schedule  M  of  section  2504,  "  stockings  *  *  *  made 
on  frames,  of  whatever  material  composed,  except  silk  and 
linen,  worn  by  men,  women,  and  children,"  it  seems  to  us  clear 
beyond  question  that  goods  coming  within  that  specific  descrip- 
tion are  dutiable  in  the  way  thus  provided,  rather  than  as  "  knit 
goods  ♦  *  *  composed  wholly  or  in  part  of  worsted."  It 
may  be  true,  as  suggested,  that  if  there  had  been  no  revision, 
and  we  had  been  required  to  construe  the  statutes  as  they  stood 
before  December  1, 1873,  a  different  conclusion  might  have 
been  reached.  We  have  not  deemed  it  necessary  to  institute 
such  an  inquiry,  for  it  would  be  contrary  to  all  the  rules  of  con- 
struction to  say  that  where  in  one  part  of  a  section  of  a  statute 
it  was  provided  that  "  stockings  made  on  frajnes,  of  whatever 
material  composed,  except  silk  or  linenj"  should  pay  duties  at 
a  certain  rate,  it  was  not  plain  such  articles  were  not  in  any 
just  sense  "  otherwise  provided  for  "  in  a  preceding  clause  of 
the  same  section  fixing  the  duties  to  be  paid  on  "  knit  goods 
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composed  wholly  or  in  part  of  worsted."    The  judgment  below 
was  before  United  States  v.  Bowen,  supra,  was  decided  here. 
The  judgment  is  reversed  and  a  venire  de  novo  awarded. 


Reversed. 


John  S.  Farlow,  receiver,  &c.,  v.  SylvanuS  Kelly. 

A  receiver  of  a  railroad  is  ordered  by  the  court  appointing  liim  to  pay  a 
certain  sum  to  a  party  injured  on  tlie  road.  He  obtains,  not  by  leave 
of  the  court  appointing  him,  but  by  leave  Of  the  circuit  justice  of  this 
court,  permission  to  appeal :  Held — 

1.  That  the  order  of  the  circuit  justice  conferred  sufficient  au- 
thority to  allow  him  to  appeal. 

2.  That  the  decree  for  damages  was  such  a  final  judgment  as  is 
reviewable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
Motion  to  dismiss. 

R.  P.  Buckland  and  /.  Warren  Keifer,  for  appellees. 

S.  A.  Bowman,  for  appellant. 

Waite,  C.  J. — This  motion  is  denied.  The  allowance  of  the 
appeal  by  the  circuit  justice  is  equivalent  to  leave  by  the  court 
to  the  receiver  to  take  an  appeal.  The  order  appealed  from 
finally  disposed  of  the  suit,  which  was  instituted  against  the 
receiver  by  permission  of  the  court,  under  date  of  November 
13, 1878.  It  was  the  final  judgment  or  decree  in  that  matter. 
To  what  extent  it  may  be  reviewable  here,  in  this  form  of 
proceeding  will  be  for  determination  when  the  case  is  heard 
on  its  menrs. 

Motion  denied. 
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The  New  York  and  Wilmington  Steamship  Company  v. 
William  H.  Mount,  Adam  Partridge,  et  al. 

A  steamer  is  libelled  for  collision,  appraised,  and  bonded  for  tiie  amount 
of  the  appraisement.  A  decree  is  entered  finding  the  steamer  in 
fault.  The  owners  then  file  a  petition  claiming  the  benefit  of  lim- 
itation of  liability  under  section  4283  of  the  Kevised  Statutes  of  the 
United  States,  setting  up  also  the  defense  on  which  they  had  relied 
in  the  collision  suits  :  Held — 

1.  That  the  decree  in  the  collision  suit  estopped  them  from  again 
going  into  the  question  of  fault  for  the  collision. 

2.  That  they  were  not  precluded  from  claiming  the  benefit  of  a 
limited  liability,  by  reason  of  not  having  filed  their  petition  claim- 
ing it  until  after  a  trial  of  the  cause  of  collision,  and  were  not 
estopped  from  so  doing  by  the  decree  in  the  collision  cause. 

3.  That  in  proceedings  for  limitation  of  liability,  tli<!  American 
rule  Is  to  take  the  value  of  the  offending  sliip  and  her  freight,  as  of 
the  time  when  she  might  be  surrendered,  as  allowed  by  those  pro- 
ceedings, if  the  surrender  is  made  in  a  reasonable  time;  and,  there- 
fore, the  appraisement  of  her  made  at  the  time  she  was  libelled  for 
the  collision  is  suflScient  for  the  purposes  of  the  proceeding  to  obtain 
limitation  of  liability. 

Appeal  from  the  Circuit  Court  of  the  Uuited  States  for  the 
Eastern  District'  of  New  York. 

C.  Van  Sanivoord,  for  appellants. 

Beebe,  Wilcox  Sf  Hobbs,  Evarts,  Southniayd  ^  Chqate,  R.  D. 
Benedict,  and  C.  H.  Tweed,  for  the  appellees. 

Bradley,  J. — On  February  17, 1875,  a  collision  occurred  off 
the  coast  of  New  Jersey,  in  the  vicinity  of  Squam,  between  the 
schooner  Susan  Wright  and  the  steamship  Benefactor,  which 
resulted  in  the  sinking  of  the  former,  with  a  total  loss  of  ves- 
sel and  cargo.  Soon  afterwards  a  libel  was  filed  against  the 
steamer  in  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York,  at  the  suit  of  the  owners  of  the 
schooner,  for  the  loss  of  their  vessel,  and  a  separate  libel,  at 
the  suit  of  the  crew,  for  the  loss  of  their  personal  effects ;  and 
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pending  the  proceedings  on  these  libels,  a  petition  of  inter- 
vention was  tiled  by  the  pwners  of  the  schooner's  cargo  to 
recover  the  value  of  the  same.  The  steamer,  being  attached, 
was  duly  appraised  and  her  value  fixed  at  |40,000,  and  the 
appellants,  the  New  York  and  Wilmington  Steamship  Com- 
pany, having  appeared  as  claimants  and  owners  thereof,  an 
order  was  made  granting  them  leave  to  give  a  stipulation,  with 
sufficient  sureties,  in  said  appraised  value  of  the  steamer,  and 
directing  that  said  stipulation  should  be  for  the  benefit  of  the 
libellants  in  both  of  said  suits,  (in  case  they  should  establish  the 
liability  of  the  steamship,)  and  of  all  persons  and  parties  who 
might,  by  due  proceedings  in  the  court,  show  -themselves  enti- 
tled to  liens  upon  her  by  reason  of  said  coUision;  and  that 
upon  giving  such  stipulation  the  steamer  should  be  discharged 
from  all  liability.  A  stipulation  was  filed  by  the  claimants  in 
pursuance  of  this  order,  and  the  steamer  was  thereupon  dis- 
charged. 

The  claimants  then  filed  answers  to  each  of  the  libels,  deny- 
ing that  the  steamer  was  in  fault,  and  denying  all  liability  by 
reason  of  the  collision.  Upon  the  issue  thus  formed  proofs 
were  taken  by  the  parties.  On  the  21st  day  of  April,  1876, 
the  District  Court  adjudged  the  steamer  to  have  been  in  fault, 
and  the  damages  of  the  libellants  and  iutervenors  were  assessed, 
amounting  in  the  aggregate  to  $61,810.49.  The  suits  were 
then  consolidated,  and  on  the  21st  day  of  October,  1876,  a  de- 
cree was  rendered  in  favor  of  the  libellants  and  intervenors 
for  the  several  amounts  awarded  to  them  respectively,  and 
directing  the  claimants  and  their  sureties  to  pay  into  the  reg- 
istry of  the  court  the  amount  of  their  stipulation,  namely,  |500 
for  costs  and  $40,000  and  the  interest  thel'eon  for  the  value  of 
the  steamer.  The  decree  further  directed  that  unless  an  appeal 
should  be  taken  within  the  time  limited  by  law,  the  clerk 
should  distribute  the  proceeds  of  said  stipulation  among  the 
libellants  and  co-libellants  in  proportion  to  their  several  recov- 
eries. From  this  decree  an  appeal  was  taken  to  the  Circuit 
Court. 


296  Steamship  Co.  v.  Mount.  [Oct.  Term, 


Oninion  of  the  court. 


It  thus  appearing  that  the  damages  of  those  interested  in  the 
schooner  and  her  cargo  exceeded  .the  value  of  the  steamer, 
and  she  being  condemned  bj'  the  court  of  first  instance  as  be- 
ing in  fault  for  the  collision,  the  claimants,  on  the  15th  day  of 
February,  1877,  filed  a  petition  in  the  said  District  Court, 
under  the  fifty-fourth  rule  in  admiralty,  claiming  the  benefi.t 
of  limitation  of  liability  provided  for  in  section  4283  of  the 
Revised  Statutes. 

In  this  petition  the  claimants  allege,  as  required  by  the  act, 
that  the  collision  happened  and  the  loss  and  damage  occurred 
without  their  privity  or  knowledge.  They  then  state  the  fact 
of  the  filing  of  the  libels  before  mentioned,  and  the  proceed- 
ings which  took  place  thereon,  and  restate  the  facts  and  cir- 
cumstances on  which  they  relied  in  their  answers  to  the  libels, 
for  exemption  from  all  hability.  They  then  state  that  they 
desire  to  contest  their  liability  and  that  of  the  steamship  for 
the  damage  occasioned  by  the  collision,  and  also  to  claim  the 
benefit  of  limitation  of  hability  provided  for  by  section  4283 
of  the  Revised  Statutes.  They  further  state  that  the  freight 
pending  at  the  time  of  the  colHsion  was  $1,220.32,  and  they 
tender  themselves  ready  and  willing  and  ofter  to  give  a  stipu- 
lation, with  sureties,  in  the  value  of  the  steamship  and  freight, 
for  the  payment  thereof,  into  court,  whenever  it  should  be  so 
ordered.  They  also  offer  to  admit  in  evidence,  at  the  proper 
time,  the  depositions  and  proofs  taken  in  the  libel  suits.  Then, 
having  stated  the  fact  that  the  damages  were  assessed  in  said 
suits  to  an  amount  greatly  exceeding  the  value  of  the  steam- 
ship and  freight  pending,  they  pray  for  an  order  permitting 
them  to  give  the  stipulation  proft'ered;  and  that,  if  it  shall  be 
ultimately  adjudged  that  the  steamship  is  liable,  a  monition  may 
issue  against  all  persons  claiming  any  damage  from  the  col- 
lision, citing  them  to  appear  before  the  court  and  make  proof 
of  their  claims  before  a  commissioner  to  be  designated  for  that 
purpose,  and  for  a  final  decree  that  the  amount  of  the  stipula- 
tion (after  payment  of  costs  and  expenses)  be  divided  pro  rata 
among  the  claimants,  and  that  upon  payment  thereof  the  steam- 
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ship  and  the  petitioners  be  forever  discharged  from  further 
liability;  and  that  an  order  be  made  to  restrain  the  libel- 
lants  in  the  other  suits  from  further  prosecuting  the  same,  and 
that  the  court  proceed  to  hear  and  determine  the  liabilitj'  of 
the  petitioners  upon  the  testimony  taken  on  the  trial  of  those 
suits;  and  that  they  may  have  the  beneiit  of  appeal  from  any 
decree  to  be  made,  without  giving  further  or  other  security 
than  that  required  by  the  said  act  limiting  their  liability;  and 
that  the  testimony  taken  as  aforesaid  be  used  on  said  appeal 
as  though  originally  taken  in  this  proceeding;  "and  that  they 
may  have  and  receive  such  other  and  further  order  in  the 
premises  as  in  equity  they  may  be  entitled  to  receive." 

A  copy  of  this  petition,  with  notice  of  an  application  for  an 
order  restraining  the  libellants  in  the  first  suits  from  the  further 
prosecution  thereof,  being  served  upon  said  libellants,  they  tiled 
three  exceptions  to  the  petition,  the  first  of  which  was  over- 
ruled.    The  second  and  third  were  as  follows: 

"Second.  For  that  the  said  two  suits  of  William  H.  Mount 
and  others  and  William  Hii'st  and  others  against  the  said 
steamship  Benefactor  having  been  tried  upon  the  merits,  and 
submitted  and  determined,  and  the  final  decree,  a  copy  whereof 
is  annexed  to  the  said  petition,  having  been  entered  in  the  suit 
formed  by  the  consolidation  of  such  two  suits  before  the  filing 
of  the  petition  herein,  and  no  other  suit  or  proceeding  for  any 
loss,  damage,  destruction,  or  injury  occasioned  by  said  collision 
having  been  commenced,  and  it  not  being  alleged  or  claimed 
that  any  other  persons  or  parties  than  the  libellants  in  said  two 
suits  (being  the  libellants  in  said  consolidated  suit)  have  any 
claims  for  loss,  damage,  destruction,  or  injury  occasioned  by 
said  collision,  but  the  contrary  thereof  appearing  upon  the  face 
of  said  petition,  the  petitioner  is  not  entitled  to  the  relief  sought 
in  and  by  its  said  petition. 

"  Third.  For  that  the  facts  stated  in  said  petition  show  that 
the  relief  sought  thereby  cannot  now  be  granted  by  this  court." 

The  district  judge  not  only  denied  the  motion  for  a  restrain- 
ing order,  but  upon  the  exceptions  taken  dismissed  the  peti- 
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tion,  and  on  appeal  to  the  Circuit  Court  this  decree  was  affirmed. 
The  ground  of  dismissal  relied  on  by  the  district  judge  (which 
was  adopted  by  the  Circuit  Court)  was,  that  the  petition  came 
too  late,  inasmuch  as  it  was  not  filed  until  after  a  trial  of  the 
cause  of  collision  upon  its  merits  and  a  final  decree  thereon. 
The  judge  referred  to  the  fifty-sixth  admiralty  rule,  which  de- 
clares that  in  proceedings  to  obtain  a  decree  for  a  limited 
liability  the  owners  may  contest  all  liability  on  their  part  or 
that  of  their  vessel,  as  well  as  claim  a  limitation  of  liability 
under  the  statute,  provided  that  in  their  libel  or  petition  they 
shall  state  the  facts  and  circumstances  by  reason  of  which  ex- 
emption from  liability  is  claimed.  He  supposes  that  this.right 
to  contest  the  ease  on  the  merits  at  the  same  time  and  in  the 
same  proceedings  that  a  limited  liability  is  claimed,  implies 
that  such  proceedings  must  be  instituted  before  the  case  has 
been  tried  on  its  merits,  because  a  second  trial  of  the  same 
matter,  after  it  has  once  been  adjudicated,  will  not  be  deemed 
to  have  been  contemplated  by  the  rule.  In  supposing  that  a 
second  trial  of  the  merits  between  the  same  parties  was  not 
contemplated  by  the  rule,  the  judge  was  correct;  but  it  was 
certainly  not  the  intention  of  the  admiralty  rules  to  preclude 
a  party  from  claiming  the  benefit  of  a  limited  liability  after  a 
trial  of  the  cause  of  collision.  The  fifty-sixth  rule  was  merely 
intended  to  relieve  ship-owners  from  the  English  rule  of  prac- 
tice, which  requires  them,  when  they  seek  the  benefit  of  the 
law  of  limited  liability,  to  confess  the  ship  to  have  been  in 
fault  in  the  collision.  This  was  deemed  to  be  a  very  onerous 
requirement ;  for  in  many,  if  not  in  most,  cases  it  is  extremely 
doubtful  which  vessel,  if  either,  was  in  fault ;  and  to  require 
the  owners  of  either  to  confess  fault  before  allowing  them  to 
claim  the  benefit  of  the  law,  would  go  far  to  deprive  them  of 
its  benefit  altogether.  Hence  this  court,  in  preparing  the  rules 
of  procedure  for  a  limitation  of  liability,  deemed  it  proper  to  al- 
low a  party  seeking  such  limitation  to  contest  any  liability  what- 
ever. But  this  rule  of  procedure  was  not  intended  to  abrogate, 
and  indeed  could  not  abrogate,  the  rule  of  law  that  res  judicata, 
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or  ii  matter  once  regularly  decided  between  parties  in  a  com- 
petent tribunal,  cannot  be  again  opened  by  either  of  them 
except  in  an  appellate  proceeding.  Of  course,  therefore,  the 
rule  of  procedure  allowing  a  contestation  of  all  liability  is 
subordinate  to  this  rule  of  law,  and  cannot  apply  where  the 
question  of  general  liability  has  already  been  adjudicated.  Nor, 
in  such  case,  can  the  proceedings  for  a  limitation  of  liability  pre- 
vent the  due  course  of  appeal  in  the  primary  cause  of  collision ; 
though  by  the  exercise  of  the  court's  authority  they  may  pre- 
vent the  parties  from  attempting,  by  execution  or  other  process, 
to  collect  any  moneys  recovered  by  them  beyond  the  amount 
awarded  in  said  proceedings.  The  amount  recovered,  whether 
before  the  limitation  proceedings  are  commenced  or  afterwards, 
and  whether  in  the  court  of  first  instance  or  an  appellate  court, 
will  stand  as  the  recoverer's  basis  for  pro-rata  division  when 
the  condemned  fund  is  distributed.  In  all  other  respects  the 
proceedings  for  obtaining  a  limitation  of  liability  may  proceed 
in  ordinary  course.  If  suit  against  the  vessel  or  the  owners 
has  been  commenced  and  evidence  has  been  taken,  though  no 
trial  had,  it  will  be  in  the  discretion  of  the  court  to  require 
that  such  evidence  shall  be  received  and  used  in  the  limita- 
tion proceedings.  The  flexibihty  of  admiralty  proceedings 
will  enable  the  court  in  most  cases  so  to  shape  their  course  as 
to  attain  justice  between  the  parties. 

But  since  the  statute  is  imperative,  that  where  a  loss  occurs 
in  a  vessel  by  embezzlement  or  by  collision  or  other  thing, 
without  the  privity  or  knowledge  of  the  owner,  his  liability 
"  shall  in  no  case  exceed  the  amount  or  value  of  his  interest  in 
the  vessel  and  her  freight  then  pending,"  it  would  be  a  ques- 
tionable exercise  by  this  court  of  its  power  to  regulate  the  pro- 
ceedings, if,  by  such  regulation,  it  should  prevent  a  party  from 
having  the  benefit  of  the  law  unless  he  took  initiatory  steps  for 
that  purpose  before  it  appeared  that  he  was  liable  at  all.  Such 
was  not  the  intention  of  the  rules  adopted  in  1872.  (Admiralty 
Rules,  54-57.)  They  were  intended  to  facilitate  the  proceed- 
ings of  the  owners  of  vessels  for  claiming  the  limitation  of 
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liability  secured  by  the  statute,  without  regai-d  to  the  time  when 
such  proceedings  might  be  commenced,  or  whether  before  or 
after  the  general  liability  should  be  fixed.  To  require  such 
proceedings  to  be  commenced  before  a  trial  of  the  cause  of 
collision,  would  in  many  cases  work  injustice.  In  addition  to 
the  reasons  already  adverted  to,  it  may  be  added  that  the  own- 
ers of  the  vessel  found  in  fault  may  often  not  know  the  amount 
of  damage  and  loss  sustained  by  the  other  vessel  and  her  cargo. 
It  may  greatly  exceed  their  expectations,  and,  contrary  to  what 
was  originally  known  or  supposed,  may  turn  out  to  be  much 
greater  than  the  value  of  their  own  vessel  and  the  freight  pend- 
ing thereon. 

The  institution  of  proceedings  for  a  limitation  of  liability 
must,  however,  be  subject  to  some  limitations  growing  out  of 
the  nature  of  the  case.  They  must  be  regarded  as  ineffectual 
as  to  any  specific  partj'  if  not  undertaken  until  after  such  party 
has  obtained  satisfaction  of  his  demand.  The  doctrine  of 
laches,  as  applied  in  admiralty  courts,  would  be  properly  appli- 
cable to  such  a  case.  The  court  would  justly  refuse  its  aid  in 
compelling  a  return  of  money  received.  But  the  omission  to 
take  the  benefit. of  the  law  in  reference  to  a  particular  party 
ought  not  to  preclude  the  owners  of  a  ship  from  claiming  its 
benefit  as  against  other  parties  sufi'ering  loss  by  the  same  col- 
lision. There  may  be  many  persons  who  have  sustained  but 
trifling  losses  which  the  owners  may  be  perfectly  willing  to  pay, 
whilst,  at;  the  same  time,  they  may  have  just  ground  for  re- 
sisting the  claims  of  others.  In  such  cases,  a  concession  to  the 
demands,  or  a  failure  to  resist  the  claims,  of  one  party,  ought 
not  to  conclude  them  as  against  the  demands  of  other  parties. 

Precisely  when  the  owners  of  a  ship'  in  fault  ought  to  be  re- 
garded as  precluded  from  instituting  proceedings  for  a  limita- 
tion of  liability,  might  be  difficult  to  state  in  a  categorical 
manner.  Perhaps  they  can  never  be  precluded  so  long  as  any 
damage  or  loss  remains  unpaid.  But  in  a  particular  case  relief 
should  not  be  granted  except  upon  condition  of  compensating 
the  other  party  for  any  costs  and  expenses  he  may  have  in- 
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curved  by  reason  of  the  delay  in  claimiug  the  benefit  of  the 
law. 

But  it  is  unnecessary  to  pursue  the  subject  further.  Each 
case  as  it  arises  will  suggest  the  proper  course  to  be  pursued 
therein. 

The  petition  for  relief  in  the  present  case  was  justly  amena- 
ble to  exception,  so  far  as  it  sought  to  retry  the  question  of  fault 
and  general  liability  as  between  the  petitioners  and  the  parties 
in  the  libel  suits.  That  question  was  determined  by  the  decree 
made  upon  the  libels  which  had  been  filed;  which  decree  could 
only  be  reviewed  on  appeal.  But  so  far  as  the  petition  sought 
a  limitation  of  the  owners'  liability  to  the  value  of  the  ship 
and  freight,  it  was  free  from  objection  and  ought  to  have  been 
sustained ;  and  the  libellants'  and  intervenors  ought  to  have 
been  restrained,  by  order  of  the  court,  from  collecting  or  at- 
tempting to  collect  or  enforce  their  respective  decrees,  whether 
obtained  in  that  court  or  in  the  court  of  appeal,  in  any  other 
rtianner  than  by  the  pro-rata  distribution  of  the  fund  standing 
by  stipulation  in  place  of  the  ship  and  freight. 

A  question  has  been  raised  by  the  counsel  for  the  appellees, 
whether  the  appraisement  of  the  value  of  the  steamship,  made 
at  the  time  she  was  libelled,  is  sufficient  for  the  purposes  of 
the  proceeding  to  obtain  limitation  of  liability.  The  court 
below,  having  dismissed  the  petition,  did  not  pass  upon  this 
question  ;  and,  therefore,  it  is  not  essential  that  we  should  ex- 
press an  opinion  in  reference  to  it  at  this  time.  But  since  the 
petitioners  specifically  pray  that  the  court  will  order  and  direct 
that  they  be  permitted  to  give  a  stipulation  in  the  sum  of 
$41,220.32,  which  is  precisely  the  amount  of  the  former  stipu- 
lation in  the  libel  suits,  with  the  addition  of  the  freight  pend- 
ing, it  may  be  advisable  that  we  should  indicate  our  views  on 
the  subject.  The  counsel  for  the  appellees  is  mistaken  in  sup- 
posing that  the  value  of  the  oft'ending  vessel  at  the  time  of  the 
collision  furnishes  the  only  criterion  of  the  amount  for  which 
her  owners  are  liable.  In  the  case  of  ^Norwich  Company  v. 
"Wright,  13  Wall.,  104,  we  held  that  the  owners  of  the  oftend- 
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iug  vessel  could,  under  the  statute,  discharge  themselves  from 
personal  liability  by  surrendering  the  ship  and  freight.  This 
would  imply  that  the  value  of  the  ship  at  the  time  of  surren- 
der, (with  the  addition  of  the  pending  freight,)  if  the  surrender 
is  made  in  a  reasonable  time,  would  furnish  a  proper  criterion 
of  the  amouut  of  liability.  In  the  case  cited  it  was  also  said 
(p.  124),  that  "  if  the  vessel  were  libelled,  and  either  sold  or 
appraised,  and  her  valuB  deposited  in  court,  this  sum,  together 
with  the  amount  of  freight,  (when  proper  to  be  added,)  would 
constitute  the  res  or  fund  for  distribution."  In  England,  the 
value  of  the  vessel  immediately  before  the  collision  was  re- 
garded as  the  true  criterion  of  liability.  But  the  English  law 
is  diflerent  from  ours.  It  makes  the  owners  liable  to  the  ex- 
tent of  the  value  of  the  ship  at  the  time  of  the  injury,  even 
though  the  ship  itself  be  lost  or  destroyed  at  the  same  time  ; 
whereas  our  law,  following  the  admiralty  rule,  limits  the  lia- 
bility to  the  value  of  the  ship  and  freight  after  the  injury  has 
occurred;  so  that  if  the  ship  is  destroyed  the  liabilitj'  is  gone'; 
and,  whether  damaged  or  not  damaged,  the  owners  may  sur- 
render her  in  discharge  of  their  liability. 

What  may  be  the  rule  if,  after  the  collision  has  occurred, 
the  offending  vessel  should  meet  with  other  disasters  greatly 
impairing  her  value,  is  a  question  which  may  require  further 
consideration  when  the  case  arises.  Nothing  of  the  kind  is 
alleged  in  the  present  case. 

It  seems  to  us,  therefore,  that  the  District  Court,  unless  it, 
has  some  cause  to  believe  that  the  former  valuation  was  un- 
fairly made,  may  adopt  that  valuation  in  the  proceedings  for 
a  limitation  of  liability.  ' 

The  decree  of  the  Circuit  Court  is  reversed  and  the  record 
remanded  with  directions  to  enter  a  decree  reversing  the  de- 
cree of  the  District  Court,  and  giving  directions  for  further 
proceedings  in  accordance  with  this  opinion. 

Reversed. 
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Ex-PARTE  The  Des  Moines  and  Minneapolis  Railroad 
Company,  petitioner. 

1.  A  writ  of  tnaiidamiis  does  not  lie  to  brinf;  up  for  review  the  ju(l;;n)PMt 

01  the  Circuit  Court  on  a  plea  to  the  jurisdiction. 

2.  An  attaclniient  ii^ainst  the  propertj'  of  a  non-resident  cannot  be  issued 

from  a  Federal  court,  unless  the  defendant  is  first  personally  served 
with  process,  as  required  by  section  739  of  the  Revised  Statutes  of  the 
United  States. 

3.  The  act  of  Congress  for  holding  the  Feileral  courts  in  Iowa  does  not 

lepeal  or  alter  section  739  of  the  Kevised  Statutes  of  the  United 
States  in  its  application  to  that  district. 

Application  for  a  rule  on  the  Circuit  Court  of  the  Uuitecl 
States  for  the  -District  of  Iowa,  northeru  division,  to  show 
cause  why  a  writ  of  mandamus  should  not  issue. 

This  was  an  application  for  a  mandamus  to  compel  the  judge 
of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Iowa  to  set  a^side  an  order  sustaining  a  plea  to  the  jurisdiction 
in  a  suit  instituted  by  attachment  of  the  property  of  a  non- 
resident, without  personal  service  of  process,  the  claim  being 
that  section  915  of  the  Revised  Statutes  of  the  United  States 
adopted  for  the  Federal  courts  the  attachment  laws  of  the 
State,  which  allowed  an  attachment  to  issue  in  that  case. 

Fillmore  Beall,  for  petition. 

Waite,  C.  J. — ^This  application  is  denied,  iirst,  because  it  is 
an  attempt  to  use  the  writ  of  mandamus  as  a  writ  of  error  to 
bring  here  for  review  the  judgment  of  the  Circuit  Court  upon 
a  plea  to  the  jurisdiction  filed  in  the  suit;  and  second,  because 
if  the  writ  of  mandamus  could  be  used  for  such  a  purpose,  the 
judgment  below  was  clearly  right.  Under  section  739  of  the 
Revised  Statutes,  no  civil  suit  not  local  in  its  nature  can  be 
brought  in  the  Circuit  Court  of  the  United  States,  against  an 
inhabitant  of  the  United  States,  by  original  process,  in  any 
other  State  than  that  of  which  he  is  an  inhabitant,  or  in  which 
he  is  found  at  the  time  of  serving  the  writ.     It  is  conceded' 
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that  the  person  against  whom  this  suit  was  brought  in  the  Cir- 
cuit Court  was  an  inhabitant  of  the  State  of  Massachusetts, 
and  was  not  found  in  or  served  with  process  in  Iowa.  Clearly, 
then,  he  was  not  suable  in  the  Circuit  Court  of  the  District 
of  Iowa,  and  unless  he  could  be  sued  no  attachment  could 
issue  from  that  court  against  his  property.  An  attachment  is 
but  an  incident  to  a  suit,  and  unless  the  suit  can  be  maintained 
the  attachment  must  fall.  The  act  "providing  the  times  and 
places  of  holding  the  Circuit  Courts  of  the  United  States  in 
the  District  of  Iowa,"  (21  Stat,  155,  chap.  120,)  divides  that 
district  into  fonr  divisions,  and  requires  suits  against  an  inhab- 
itant of  the  district  to  be  brought  in  the  division  in  which  he 
resides.  The  provision,  that  "where  the  defendant  is  not  a 
resident  of  the  district,  suit  may  be  brought  iii  any  division 
where  property  or  the  defendant  is  found,"  (section  2,)  applies 
only  to  suits  which  may  be  properly  brought  in  the  district 
against  a  non-resident.  Such  a  suit,  if  not  local,  must  be  in 
tlie  division  where  the  defendant  is  found  when  served  with 
process;  if  local,  in  the  division  where  the  property  which 
is  the  subject-matter  of  the  action  is  situated.  There  is  not 
manifested  anywhere  in  this  act  an  intention  of  repealing  sec- 
tion 739,  so  far  as  it  aflects  the  Iowa  district. 

Denied. 


Chester  A.  Arthur,  collector  of  the  port  of  New  York, 
V.  Max  Jacoby  and  David  V.  Zellbr. 

Plaques  wliich  <ire  made  by  haiRl-paintino;  on  a  porcelain  siii'face,  which 
is  nsecl  merely  to  obtain  a  good  snrface  on  wliich  to  paint,  are  dnti- 
able  under  the  clause  in  schedule  M  of  section  2504  of  the  Revised 
Statutes  of  the  United  States  as  paintings,  and  not  under  scliedule  B 
as  decorated  cliina-ware,  porcelain,  and  pariau-ware. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
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Edidn  B.  Smith,  Assistant  Attorney- General,  for  plaintiff  in 
error. 

Lewis  Sanders  and  George  N.  Sanders,  for  defenriauts  in  error. 

Waite,  C.  J. — This  was  a  suit  to  recover  back  duties  paidi 
under  protest.  The  bill  of  exceptions  stated  it  was  proven  at 
the  trial  that  all  the  goods  charged  with  the  duties  were 
"pictures  painted  by  hand,  and  their  value  depended  on  the 
skill  of  the  particular  artist  who  painted  them,  and  the  porce- 
lain ground  on  which  they  were  painted  was  only  used  to 
obtain  a  good  surface  on  which  to  paint,  and  was  entirely 
obscured  from  view  when  framed  or  set  in  any  manner,  and 
formed  no  material  part  of  the  value  of  said  paintings  on  por- 
celain, and  did  not  in  itself  constitute  an  article  of  china-ware, 
being  manufactured  simply  as  a  ground  for  the  painting,  and 
not  for  any  use  independent  of  the  paintings."  The  collector 
exacted  a  duty  of  tifty  per  centum  ad  valorem,  under  the  clause 
in  schedule  B  of  section  2504  of  the  Revised  Statutes  relating 
to  "china,  porcelain,  and  parian-ware,  gilded,  ornamented,  or 
decorated  in  any  manner";  while  the  importer  claims  they  were 
dutiable  at  ten  per  centum  ad  ralorem  only,  under  the  clause 
in  schedule  M  which  embraces  "paintings  and  statuary  not 
otherwise  provided  for."  In  other  words,  the  collector  claimed 
they  were  decorated  china  or  porcelain  ware,  and  the  importer 
that  they  were  paintings  on  china  or  porcelain.  The  evidence 
seems  to  have  left  no  doubt  on  this  subject;  for  it  is  expressly 
stated  in  the  bill  of  exceptions  to  have  been  proved  that  the 
porcelain  ground  on  which  the  painting  was  done  "  did  not  in 
itself  constitute  an  article  of  china-ware."  Such  being  the  case, 
the  painting  which  was  done  on  it  did  not  make  it  decorated 
china-ware.  Confessedlj'  the  goods  were  paintings  done  b}' 
hand,  and  as  it  is  not  claimed  they  were  "  otherwise  provided 
for"  than  as  china-ware  decorated,  it  follows  the  court  was 
right  in  directing  a  verdict  in  favor  of  the  importer  for  the 
difference  between  ten  and  fifty  per  cent.  It  is  a  matter  of 
no  importance  in  this  case  that  the  colors  used  were  metallic, 
20  v2 
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and  that  the  pictures  were  baked  to  make  the  colors  more  firm. 
If  the  jury  had  found  a  verdict  in  favor  of  the  defendant,  the 
court  should  have  set  it  aside  as  against  what  is  admitted  to 
have  been  proved.  Under  such  circumstances  a  judgment  will 
not  be  reversed  on  account  of  a  positive  instruction  to  find  for 
the  plaintiff.     (Pleasants  v.  Fant,  22  Wall.,  116.) 

As  the  bill  of  exceptions  states  that  the  facts  on  which  the 
case  depends  were  proved,  we  cannot  say  that  the  admission  in 
evidence  of  samples  of  "  similar"  importations,  on  which  duties 
had  been  paid  at  ten  per  centum,  could  have  prejudiced  the 
collector's  case.  The  question  which  the  court  decided  was, 
that  the  goods  were  not  china-ware,  but  paintings. 

Affirmed. 

Affirmed. 


The  Town  of  Seven  Hickory  v.  (George  B.  Ellery. 

Under  the  provisions  of  tlie  Illinois  Coiistitiilioii,  ji  bill  passed  by  both 
lionses  and  pi'esented  to  the  Governor  before  the  Leaisliitnrc  adjourns, 
becomes  a  law  if  signed  by  the  Governoi'  within  ten  daj's  from  its  pre- 
sentation to  him,  altliongh  tlie  legislative  session  may  in  tlie  mean- 
wliile  have  been  terminated  by  adjonrnment. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
^Southern  District  of  Illinois. 

John  M.  Palmer,  for  plaintift'  in  error. 

D.  T.  Mclntyre,  for  defendant  in  error. 

Waite,  C.  J. — Section  21  of  article  4  of  the  Constitution  of 
'Illinois  is  as  follows: 

"Every  bill  which  shall  have  passed  the  Senate  and  House 
of  Representatives  shall,  before  it  becomes  a  law,  be  presented 
to  the  Governor ;  if  he  approve,  he  shall  sign  it;  but  if  not,  he 
shall  return  it  with  his  objections  to  the  house  in  which  it  shall 
have  originated;  and  the  said  house  shall  enter  the  objections 
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at  large  on  their  journal,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  a  majority  of  the  members  elected  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise  be  recon- 
sidered ;  and  if  approved  by  a  majority  of  the  members  elected 
it  shall  become  a  law,  notwithstanding  the  objections  of  the 
Governor;  but  in  all  such  cases  the  vote  of  both  houses  sbiill 
be  determined  by  yeas  and  nays,  to  be  entered  on  the  journal 
of  each  house  respectively.  If  any  bill  shall  not  be  returned 
by  the  Governor  within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in 
like  manner  as  if  he  had  signed  it,  unless  the  General  Assem- 
bly shall  by  their  adjournment  prevent  its  return;  in  which 
case  the  said  bill  shall  be  returned  on  the  first  day  of  the  meet- 
ing of  the  General  Assembly  after  the  expiration  of  said  ten 
days,  or  be  a  law." 

The  single  question  we  have  now  to  consider  is  whether  a 
bill  passed  by  both  houses  and  presented  to  the  Governor  be- 
fore the  Legislature  adjourns,  becomes  a  law  when  signed  by 
the  Governor  after  the  session  of  the  Legislature  has  been 
terminated  by  an  adjournment,  but  within  ten  days  from  its 
presentation  to  him.  We  have  no  hesitation  in  saying  it  does. 
There  is  certainly  no  express  provision  of  the  Constitution 
to  the  contrary.  All  that  instrument  requires  is,  that  before 
any  bill,  which  has  passed  the  two  houses,  can  become  a  law, 
it  shall  be  presented  to  the  Governor.  If  he  approves  it,  he 
may  sign  it.  If  he  does  sign  it  within  the  time,  the  bill  be- 
comes a  law.  That  is  not  said  in  so  many  words,  but  is  mani- 
festly implied.  After  a  bill  has  been  signed,  the  Legislature 
has  nothing  more  to  do  with  it.  Undoubtedly,  if  the  Legisla- 
ture should  be  in  session  when  the  signing  is  done,  it  would 
not  be  inappropriate  for  the  Governor  to  communicate  his  ap- 
proval to  one  or  both  the  houses,  but  there  is  nothing  in  the 
Constitution  which  requires  him  to  do  so.  The  filing,  of  the 
bill  byihe  Governor  in  the  office  of  the  Secretary  of  State,  with- 
his  signature  of  approval  on  it,  is  just  as  effectual  in  giving  it 
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validity  as  a  law  as  its  formal  return  to  the  Legislature  would 
be.  The  bill  becomes  a  law  when  signed.  Everything  done 
after  that  is  with  a  view  to  preserving  the  evidence  of  its  pas- 
sage and  approval. 

The  Other  parts  of  the  article  of  the  Constitution  under  con- 
sideration relate  only  to  what  is  to  be  done  if  the  Governor 
fails  to  indicate  his  approval  of  the  bill  by  signing  it.  If  the 
Legislature  continues  in  session  and  he  positively  disapproves 
the  bill,  he  may,  within  ten  days  from  the  time  of  its  presenta- 
tion to  him,  return  it  with  his  objections  to  the  house  in  which 
it  originated.  Under  such  circumstances  the  bill  cannot  be- 
come a  law  until  it  has  again  passed  both  houses,  and  this  time 
by  a  majority  of  all  the  members  elected.  Such  a  second  pas- 
sage, if  secured  and  entered  on  the  journal,  makes  the  bill  a 
law  notwithstanding  its  disapproval  by  the  Governor.  If  the 
Governor  remains  passive,  and  neither  signs  nor  returns  the 
bill  within -ten  days,  the  Legislature  being  at  the  time  in  ses- 
sion, it  becomes  a  law  without  his  approval. 

In  this  way  provision  is  made  for  every  case  that  can  arise, 
except  when  the  Governor  fails  to  sign  the  bill  and  the  Legis- 
lature adjourns  for  the  session  before  the  expiration  of  the  ten 
days.  To  meet  such  a  state  of  things  it  was  provided  that  the 
Governor  might  return  the  bill  with  his  objections  on  the  first 
■day  of  the  next  session,  and  that  if  he  did  not,  the  bill  was 
■then  to  become  a  law.  If  he  did,  the  bill  must  again  be  passed 
over  his  objections,  as  in  case  of  a  return  before  an  adjourn- 
ment and  within  the  ten  days.  If  thus  passed  it  became  a  law ; 
otherwise  not.  So  that,  under  the  Constitution  of  Illinois,  if  a 
bill  is  passed  by  both  houses  of  the  Legislature  it  becomes  a 
law,  (1)  when  approved  and  signed  by  the  Governor  within 
ten  days  after  its  presentation  to  him ;  (2)  when,  the  Legislature 
being  in  session,  the  Governor  fails  to  sign  the  bill  or  return 
it  with  his  objections  to  the  house  in  which  it  originated  within 
the  ten  days;  (3)  when,  after  being  returned  within  the  ten 
days,  it  is  passed  by  the  requisite  majorities  over  his  objections; 
^(4)  when,  if  the  session  of  the  Legislature  terminates  by  an  ad- 
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journraent  before  the  expiration  of  the  ten  days,  he  fails  to  re- 
turn the  bill  with  his  objections  the  first  day  of  the  next  ses- 
sion; and  (5)  when,  having  returned  it  with  objections  on  the 
first  day  of  the  next  session,  it  is  again  passed  by  the  requisite 
majorities  in  both  houses.  And  it  becomes  a  law  at  the  time 
when  the  event  happens  which  is  to  give  it  validitj'.  In  the 
present  ease  the  bill  was  approved  and  signed  within  the  ten 
days,  and,  therefore,  as  we  think,  it  became  a  law  from  the 
date  of  the  approval,  notwithstanding  the  Legislature  was  not 
in  session  at  the  time.  This  is  in  accordance  with  the  ruling 
of  the  Court  of  Appeals  of  New  York  in  People  r.  Bowen,  21 
N.  T.,  517;  of  the  Supreme  Court  of  Louisiana  in  State  v. 
Fagan,  22  La.  Ann.,  545,  and  of  the  Supreme  Court  of  Georgia 
in  Solomon  v.  Commissioners,  41  Ga.,  157,  upon  provisions 
somewhat  similar  in  the  constitutions  of  those  States.  In  the 
last  case  the  decision  was  put  on  the  ground  that  the  practice 
of  the  Governor  had  been  to  sign  the  bills  within  the  limited 
time,  whether  the  Legislature  was  in  session  or  not,  but  not 
afterwards.  The  bill  of  exceptions  in  the  present  case  shows 
that  the  practice  in  Illinois  has  been  to  sign  after  the  Legisla- 
ture had  adjourned. 

In  every  view  of  the  case  we  think  the  judgment  below  was 
right,  and  it  is  consequentl}-  affirmed. 

Affirmed. 


The  Steamboat  Sabine,  &c.,  Piereb  S.  Wiltz,  public  ad- 
ministrator OF  Sarah  C.  Shirley,  deceased,  America  B. 
Selby,  et  al.,  v.  The  Steamboat  Kichmond,  &c.,  Nathaniel 
S.  Green,  John  N.  Boffingbr,  et  al. 

In  nil  ddmiralty  case  in  wliicli  t\u:  ilecree  appealed  from  was  entered 
before  the  act  of  1875,  relieving  tlii.<  court  from  parsing  on  qnestioiis 
of  fact,  went  into  effect,  the  court  declines  to  grant,  a  reliearin;;'  of  its 
former  decision  against  the  appellants,  the  qnestions  involved  being 
of-  fact  only,  and  the  two  lower  courts  having  decided  against  the 
appellants. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. . 

This  was  a  petition  for  a  rehearing  of  the  decision  rendered 
in  this  case,  and  reported  in  volume  1  of  The  Transcript,  page 
333. 

Charles  B.  Singleton  and  Albert  Voorhies,  for  petitioners. 

Waite,  C.  J. — We  are  asked  to  rehear  this  case  on  two 
grounds:  first,  because  on  the  evidence  the  decree  below 
should  have  been  reversed;  and  second,  because  the  excep- 
tions to  the  commissioner's  report  were  not  considered. 

Notwithstanding  what  has  been  said  in  the  briefs  filed  with 
this  application,  we  still  think  the  question  of  the  liability  of 
the  Richmond  is  one  of  fact  onli/.  She  was  not  a  carrier  of 
the  Sabine's  cargo,  and  consequently  not  liable  in  any  respect 
as  such.  If  not  at  fault  for  the  collision,  she  is  no  more  liable 
for  damages  to  the  cargo  of  the  Sabine  than  she  is  for  the 
damages  to  the  Sabine,  on  which  the  cargo  was  carried. 

So  far  as  the  Sabine  or  her  cargo,  therefore,  is  concerned, 
the  only  question  presented  on  this  application  is  whether, 
in  law,  the  Eichraond  was  in  fault  for  the  collision,  and  that 
depends  on  the  fact  whether  the  Sabine  had  "fled  to  the  wall," 
and  for  that  purpose  had  gone  closer  to  the  left-hand  shore 
than  her  pilot  had  ever  seen  a  boat  before,  and  the  Richmond 
followed  her.  On  that  question  of  fact  the  case  hinges;  for  if 
the  Richmond  did  what  is  thus  claimed  against  her,  the  law 
clearly  charges  her  with  fault.  As  to  the  fact,  the  testimony 
is  voluminous  and  conflicting.  Two  courts  have  already,  on 
the  same  testimony,  decided  against  the  Sabine  and  the  in- 
surers of  her  cargo.  As  long  ago  as  1861,  we  said,  speaking 
through  Mr.  Justice  Grier,  in  the  case  of  The  Marcellus,  1 
Black,  417:  "We  have  had  occasion  to  remark  more  than 
once,  that  when  both  courts  below  have  concurred  in  the  decis- 
ion of  questions  of  fact,  *  *  *  parties  ought  not  to  expect 
this  court  to  reverse  such  a  decree  by  raising  a  doubt  founded 
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on  the  number  or  credibility  of  witnesses  The  appellant  in 
such  a  case  has  all  presumptions  against  him,  and  the  burden 
is  cast  on  him  to  prove  affirmativelj"  some  mistake  made  by 
the  judge  below  in  the  law  or  in  the  evidence.  It  will  not  do 
to  show' that  on  one  theory,  supported  by  some  witnesses,  a 
difterent  decree  might  have  been  rendered,  provided  there 
be  sufScient  evidence  to  be  found  on  the  record  to  establish 
the  one  that  was  rendered."  This  rule,  thus  stated  from  the 
preceding  cases,  was  uniformly  followed  afterwards  until  the 
act  of  1875  (18  Stats.,  315,  ch.  77)  relieved  us  from  the  labor 
of  weighing  evidence.  (Newell  v.  Norton  and  Ship,  3  Wall., 
267;  The  Hypodame,  6  Wall,  223;  The  S.  B.  Wheeler,  20 
Wall.,  386 ;  The  Lady  Pike,  21  Wall.,  9.)  It  is  true  that,  not- 
withstanding this  rule,  we  were  required  to  "  re-examine  the 
facts  as  well  as  the  law  of  the  case,"  (The  Baltimore,  8  Wall., 
382,)  but  we  did  not  reverse  except  in  a  clear  case.  Such  was 
the  weill-established  rule  of  decision. 

The  decree  on  the  merits  was  rendered  April  19,  1875,  a 
few  days  before  the  act  of  1875  took  effect.  We  were,  there- 
fore, as  we  thought  at  the  hearing,  compelled  to  consider  and 
weigh  the  evidence  on  the  questions  involved  when  that  decree 
was  rendered.  We  are  clear  now,  as  we  were  on  the  first 
hearing,  that  the  presumptions  in  favor  of  the  correctness  of 
the  two  decrees  below  have  not  been  overcome.  If  one  set 
of  witnesses  are  to  be  believed,  the  decree  is  right ;  if  the  other, 
it  is  wrong.  There  is,  to  say  the  least,  no  such  preponderance 
in  favor  of  the  appellants  as  to  justify  us  in  overruling  the 
decisions  of  the  two  courts  below. 

2.  As  to  the  exceptions  to  the  report  of  the  commissioner. 
The  report  of  the  commissioner  was  presented  June  4,  1875, 
after  the  law  of  1875  went  into  effect.  The  exceptions  were 
tiled  the  next  day.  All  the  exceptions  that  were  argued  in 
the  court  below  or  here  relate  only  to  questions  of  fact,  depend- 
ing on  the  weight  of  evidence.  The  court  omitted  to  find  the 
facts,  and  the  case  comes  here  on  the  evidence.  This,  since 
the  act  of  1875,  we  are  not  bound  to  consider.    If  the  appel- 
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lants  had  desired  to  press  their  exceptions,  they  should  have 
got  a  finding  of  the  facts,  so  as  to  present  questions  of  law 
alone.  The  case  on  its  merits  came  up  under  the  old  law,  and 
we  were  compelled  to  consider  the  testimony,  but  on  the  mas- 
ter's report  the  act  of  1875  was  applicable,  and  our  review  is 
confined  to  questions  of  law. 
The  petition  for  rehearing  is  denied.  Denied. 


Mes.  E.  F.  Bondurant,  executrix,  tutrix,  &o.,  v.  Frank 
Watson. 

1.  A.  paper  purpoi'ting  to  be  a  writ  of  error  to  tlio  Supreme  Court  of  a 

State,  which  is  In  tlie  name  oE  the  chief  justice  of  tlie  State  Supreme 
Court,  and  under  its  seal,  and  not  in  the  name  of  tlie  President  of  the 
United  States,  as  required  by  section  1004  of  the  Revised  Statutes  of 
tlie  United  States,  and  not  issued  bj'  this  court,  lias  none  of  the  req- 
uisites of  a  writ  of  error  from  this  court,  and  confers  no  jurisdiction 
on  this  court. 

2.  Not  being  a  writ  of  error  from   this  court,  it  is   not  susceptible  of 

amendment  under  section  1003  of  the  Revised  Statutes  of  tlie  United 
States,  and  none  of  the  amendments  tlierein  allowed  to  be  made  can 
malie  it  valid  as  a  writ  of  eri-or  from  this  court. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

Samuel  R.  Walker,  for  plaintiti'  in  error. 

jB.  T.  Merrick  and  George  W.  Race,  for  defendant  in  error. 

"Waite,  C.  J. — We  have  no  jurisdiction  in  this  case,  as  no 
writ  of  error  has  ever  been  issued.  (Mussina  v.  Oavazos,  6 
Wall.,  358.)  By  the  ninth  section  of  the  act  of  May  8,  1792, 
(1  Stat.,  278,  chap.  '46,)  it  was  made  the  duty  of  the  clerk  of, 
this  court  to  transmit  to  the  clerks  of  the  several  courts  the 
form  of  a  writ  of  error  approved  by  two  of  the  justices  of  this 
court.  This  was  done,  and  the  form  adopted  required  the  writ 
to  be  issued  in  the  name  of  the  President  of  the  United  States, 
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and  have  the  teste  of  the  chief  justice  of  this  court.  Section 
lOOi  of  the  Eevised  Statutes  is  as  follows: 

"  Writs  of  error  returnable  to  the  Supreme  Court  may  be 
issued  as  well  by  the  clerks  of  the  Circuit  Courts,  under  the 
seals  thereof,  as  by  the  clerk  of  the  Supreme  Court.  When 
so  issued  they  shall  be,  as  nearly  as  each  case  may  admit, 
agreeable  to  the  form  of  a  writ  of  error  transmitted  to  the 
clerks  of  the  several  Circuit  Courts  by  the  clerk  of  the  Supreme 
Court,  in  pursuance  of  section  9  of  the  act  of  May  8,  1792, 
section  36." 

The  writ  in  this  case  was  iu  the  name  of  the  chief  justice 
of  the  Supreme  Court  of  the  State  of  Louisiana.  It  bore  the 
teste  of  that  chief  justice,  and  was  signed  by  the  clerk  and 
sealed  with  the  seal  of  that  court.  It  had  not  a  single  requisite 
of  a  writ  of  this  court.  Had  it  been  even  colorably  issued  from 
this  court,  it  might  have  been  amended  under  section  1005  of 
the  Kevised  Statutes,  which  is  certainly  very  liberal,  and  as 
follows : 

"The  Supreme  Court  may, at  any  time, in  its  discretion  and 
upon  such  terms  as  it  may  deem  just,  allow  an  amendment  of 
a  writ  of  error,  when  there  is  a  mistake  in  the  date  of  the  writ, 
or  a  seal  to  the  writ  is  wanting,  or  when  the  writ  is  made  re- 
turnable on  a  day  other  than  the  day  of  the  commencement 
of  the  term  next  ensuing  the  issue  of  the  writ,  or  when  the 
statement  of  the  title  of  the  action  or  parties  thereto  in  the 
writ  is  defective,  if  the  defect  can  be  remedied  by  reference  to 
the  accompanying  record,  and  in  all  other  particulars  of  form, 
provided  the  defect  has  not  prejudiced,  aud  the  amendment 
will  not  injure,  the  defendant  in  error." 

But  here  there  is  nothing  which  even  purports  to  be  a  writ 
from  this  court,  and  there  is,  therefore,  nothing  to  amend.  If 
we  should  permit  the  parties  to  change  the  seal  or  the  title,  or 
to  do  anything  else  which  this  section  allows,  there  would  still 
be  no  writ;  for  nothing  has  been  done  either  iu  the  name  of 
the  President  or  under  the  authority  of  the  United  States. 
The  Supreme  Court  of  the  State  has  directed  that  its  record 
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be  certified  here  for  examination  aiid  review,  but  no  writ  to 

that  effect,  either  in  form  or  substance,  has  ever  issued  from 

this  court.    As  such  a  writ  is  necessary  to  our  jurisdiction,  the 

suit  is  dismissed. 

Dismissed. 


Henry  M.  Bacon,  assignee  of  Joseph   Brunswick   et  al., 

BANKRUPTS,  T.    ThE    INTERNATIONAL    BaNK    OF    CHICAGO. 

Certain  notes  due  by  one  firm  to  anotlier  are  deposited,  by  tlie  firm  who 
are  payees,  vvitli  a  banlf,  as  coUatui-al  iov  indebtedness.  The  firm  who 
are  payees  subsequently  (more  than  two  months  after  the  time  when 
the  notes  were  pledg'ed)  are  put  into  banlcruptcy,  and  an  assignee 
appointed.  The  assignee  sues  tlie  banlc  for  an  unlawful  conversion 
of  tlie  notes  :  Held,  That  an  instruction  from  the  court  to  the  jui-y  to 
find  for  the  bank  was  correct. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

D.  W.  Jaclison,  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error. 

Waite,  C.  J. — The  facts  of  this  case,  briefly  stated,  are  these: 
In  1876  the  firm  of  Brunswick  Brothers,  Stephani  &  Hart 
Company  was  engaged  in  the  business  of  making  and  selling 
billiard  tables  at  Chicago  and  St.  Louis.  In  August  or  Sep- 
tember of  that  year  this  firm  agreed  to  sell  the  J.  M.  Bruns- 
wick &  Baike  Company  the  stock  and  branch  of  the  business 
at  St.  Louis,  for  which  the  purchasing  company  was  to  give, 
when  the  stock  was  transferred,  its  notes  ofi,  $1,000  each,  paya- 
ble three  months  from  date,  and  the  balance  of  the  invoice 
when  taken  was  to  be  divided  into  monthly  notes  of  $1,000 
each,  the  first  to  fall  due  four  months  from  date,  and  one  each 
month  thereafter  until  the  whole  price  was  paid.  The  three 
notes  due  three  months  after  date  were  to  be  delivered  the 
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selling  firm  when  the  transfer  of  the  stock  was  made,  but  the 
others  were  to  be  deposited  with  the  International  Bank  of 
Chicago,  with  instructions  that  they  be  delivered  one  month 
before  their  maturity. 

The  invoice  when  taken  amounted  to  $12,000.  The  stock 
was  transferred  and  notes  executed  according  to  the  agree- 
ment, September  9,  1876.  The  three  first  to  fall  due  were  at 
once  handed  over  to  the  selling  firm,  and  the  others  deposited 
in  bank  as  agreed.  The  firm  of  Brunswick  Brothers,  Stephani 
&  Hart  Company  was  dissolved  in  September,  1876,  and  all 
its  assets  passed  on  the  dissolution  to  the  firm  of  Brunswick, 
Stephani  &  Hart,  which  was  its  successor  in  the  business. 

On  the  16th  of  September  the  new  firm  agreed  that  the  bank 
might  hold  the  nine  notes  then  in  its  possession  as  collateral 
security  for  the  indebtedness  of  the  firm  to  the  bank,  which  then 
existed,  or  which  might  thereafter  be  created.  The  firm  was 
at  the  time  owing  the  full  amount  of  the  notes,  a  part,  at  least, 
of  which  was  for  a  debt  incurred  under  a  promise  to  give  the 
notes  as  collateral  when  they  were  obtained. 

Proceedings  in  bankruptcy  were  instituted  against  Bruns- 
wick, Stephani  &  Hart  on  the  29th  of  November,  1876,  and 
they  were  adjudicated  bankrupts  on  the  16th  of  the  following 
December.  On  the  3d  of  February,  1877,  the  other  members 
of  the  firm  of  the  Brunswick  Brothers,  Stephani  &  Hart  Com- 
pany filed  their  petition  in  bankruptcy,  and  on  the  same  day 
they  were  adjudicated  bankrupts  and  made  parties  to  the  for- 
mer proceeding. 

The  J.  M.  Brunswick  &  Balke  Company  paid  the  notes  to 
the  bank  as  they  fell  due,  and  the  payments  as  made  were  ap- 
plied to  the  liquidation  of  the  debt  for  which  they  were  held 
as  collateral.  On  tije  25th  of  June,  1877,  the  assignee  in  bank- 
ruptcy of  the  bankrupt  firms  commenced  this  suit  in  trover 
against  the  bank  to  recover  damages  for  the  unlawful  conver- 
sion of  the  notes  and  the  moneys  collected  thereon. 

This  statement,  which  is  not  disputed,  shows  clearly,  as  we 
think,  that  the  court  below  committed  no  error  in  directing  a 
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verdict  in  favor  of  the  bank.  The  makers  of  the  notes  do  not 
complain  of  what  was  done  between  the  bank  and  the  payees. 
They  owed  the  debt  represented  by  the  notes,  and  have  paid  it 
to  the  bank  as  it  fell  due.  As  the  payments  w.ere  made  they 
got  up  their  notes.  The  rights  of  the  assignee  against  the  bank 
are  only  such  as  the  bankrupts  themselves  had  when  the  pro- 
ceedings in  bankruptcy  were  commenced.  That  the  St.  Louis 
firm  owed  the  debt  to  the  Chicago  firm,  whether  the  notes 
were  ever  delivered  by  the  bank  or  not  under  the  terms  of  the 
deposit,  is  conceded.  That  debt  was  assigned  to  the  bank  as 
collateral.  Such  is  the  legal  effect  of  the  agreement  between 
the  bank  and  the  firm.  That  gave  the  bank  the  right  to  col- 
lect the  notes  as  they  fell  due,  and  apply  the  proceeds  to  the 
discharge  of  the  debt  to  secure  which  the  transfer  was  made. 
This  was  done  more  than  two  months  before  the  proceedings 
in  bankruptcy  were  begun,  and  there  is  no  allegation  or  sus- 
picion of  bad  faith.  This  made  the  title  of  the  bank  good  as 
against  the  creditors  of  the  bankrupts.  Certainly  the  bank- 
rupts cannot  call  on  the  bank  to  return  the  notes  until  the  debt 
for  which  the  security  was  given  is  paid.  No  more  can  the 
assignee. 

The  judgment  is  affirmed. 

Affirmed. 


The  Central  National  Bank  of  Baltimore  y.  The  Eoyal 
Insurance  Company. 

All  instruction  to  ttie  jury  to  tiiid  for  the  defendant  on  tlie  evidence,  held 
correct;  the  case  being,  that  an  insurance  agent,  engaged  in  bnsiness 
as  agent  for  various  parties,  who  kept  his  bank  account  as  agent,  ob- 
tained permission  from  liis  banl;  to  overdraw  liis  account,  and  by  tlie 
overdraft  paid  liis  company  some  arrearages,  suit  being  afterwards 
brought  by  the  bank  against  the  company  for  the  amount  of  the  over- 
draft, and  tlie  court  holding  that  by  such  a  transaction  tlie  oveidraft 
was  a  loan  by  the  bank  to  tlie  agent,  and  not  a  loan  to  the  company. 
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Errok  to  the  Circuit  Court  of  the  CTnited  States  for  the 
Southern  District  of  New  York. 

Geon/e  Miss  and  Robert  N.  Wilson,  for  plaintiff  in  error. 

William,  D.  Shipman  and  Joseph  Larocque,  for  defendant  in 
error. 

Waite,  C.  J. — The  assignment  of  errors  in  this  case  pre- 
sents the  single  question  whether,  on  the  undisputed  facts,  the 
court  below  was  right  in  directing  a  verdict  in  favor  of  the 
insurance  company.     The  facts  were  as  follows: 

John  James  Jackson  was  the  agent  at  Baltimore  of  the 
Royal  Insurance  Company,  a  British  corporation.  His  ap- 
pointment was  in  writing  and  tiled  in  the  office  of  the  insur- 
ance commissioner  of  Maryland,  in  compliance  with  the  laws 
of  the  State.  His  powers  were  ample  for  the  issuing  of  policies, 
collection  of  premiums,  and  the  adjustment  and  payment  of 
losses.  No  authority  was  given  him,  however,  to  borrow  money 
on  the  credit  of  the  company,  and  he  had  never  in  a  single 
instance  done  so,  except  by  the  negotiation  of  bills  drawn  by 
him  as  agent  on  the  company  to  pa}'  losses.  He  was  at  the 
same  time  the  agent  of  other  insurance  companies  and  of  a 
number  of  private  persons.  He  was  introduced  to  the  Central 
National  Bank  of  Baltimore  in  1870  or  1871  as  the  agent  of 
the  Eoyal  Insurance  Company',  and  opened  an  account  in  the 
name  of  J.  J.  Jackson,  agent.  The  name  of  the  insurance 
company  did  not  appear.  All  his  deposits  were  made  to  the 
credit  of  this  account,  and  all  his  checks  were  drawn  against 
it.  The  account  was  a  large  one,  and  included  moneys  which 
came  into  his  hands  from  all  sources.  As  he  wanted  money 
he  checked  on  this  account,  signing  the  checks  in  the  name  of 
J.  J.  Jackson,  agent,  His  remittances  to  the  company  were 
made  by  bills  on  London  purchased  from  Alexander  Brown  & 
Sons,  dealers  in  foreign  exchange  at  Baltimore,  with  checks 
on  the  bank  payable  to  that  firm.  This  was  known  to  and 
undet;8tood  by  the  bank.     His  checks  showed  that  very  large 
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sums  of  monej^  credited  to  his  account  as  agent  were  used  in 
other  ways  than  for  the  beneiit  of  the  company. 

In  the  summer  of  1873  he  was  behind  in  his  accounts  with 
the  company,  and  a  special  agent  was  sent  to  Baltimore  to  get 
a  settlement.  For  the  convenience  of  adjustment  the  accounts 
were  divided  into  three  classes,  and  each  class  examined  sepa- 
ratel}'.  On  the  9th  of  July,  upon  a  statement  of  one  part  of 
the  account  as  classitied,  a  balance  of  $12,572.52  was  found 
due  from  him  to  the  company.  He  had  at  the  time  not  more 
than  five  or  six  thousand  dollui's  to  his  credit  in  bank,  and  to 
meet  this  payment  asked  permission  of  the  president  of  the 
bank  to  overdraw  his  accoiint,  saying  that  his  agents  were 
behind  in  their  remittances,  but  he  would  hurry  them  up  and 
soon  make  the  deficit  good.  Getting  the  consent  of  the'  bank, 
he  made  his  check  in  favor  of  Alexander  Brown  &  Sons  for 
the  amount  due  from  him,  and  bought  a  bill  on  London  which 
was  remitted  the  company  and  afterwards  paid  by  the  drawees 
in  the  ordinary  course  of  business. 

On  the  19th  of  July,  upon  the  completion  of  the  adjustment 
of  another  part  of  the  account,  a  further  amount  was  found  due 
from  Jackson  to  the  company  of  $5,520.48.  He  then  drew 
another  check  in  favor  of  Alexander  Brown  &  Sons  for  this 
amount,  and  asked  again  for  permission  to  overdraw,  at  the- 
same  time  showing  the  check.  After  a  repetition  of  substan- 
tiallj'  the  same  statements  he  had  made  on  the  former  occasion, 
this  cheek  was  certified  by  the  direction  of  the  president  and 
handed  back  to  him.  He  took  it  to  Brown  &  Sons  and  bought 
another  bill,  which  was  sent  forward  to  the  company  and  paid 
in  London.  Before  the  remainder  of  his  accounts  were  ad- 
justed he  left  Baltimore,  and  his  agency  was  revoked  on  the 
24th  or  25th  of  July.  The  bank  then  called  on  the  company 
to  repay  the  overdraft,  claiming  that  the  money  advanced 
was  in  fact  a  loan  to  the  company.  The  company  declined  to 
recognize  any  liability,  and  this  suit  was  brought  to  recover  the 
balance  that  was  due  as  for  money  loaned. 

These  facts  are  undisputed,  and  we  think  it  clear  if  the  jury 
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had  been  permitted  to  pass  on  the  evidence,  and  had  found 
against  the  company,  their  verdict  should  have  been  promptly 
set  aside  by  the  court.  In  point  of  fact  the  money  was  bor- 
rowed by  Jackson  to  pay  what  he  owed  the  company.  His 
application  was  not  made  in  the  name  of  the  company,  and 
although  his  account  was  kept  in  his  name  as  agent,  it  was,  in 
reality,  his  individual  account,  and  not  that  of  the  company. 
That  the  money  was  borrowed  to  remit  the  company  must  have 
been  understood  by  the  bank.  The  checks  were  in  the  form 
that  ha'd  been  used  for  a  long  time  in  making  such  remittances, 
and  when  money  had  been  borrowed  before  to  pay  losses,  it 
had  always  been  done  on  the  bills  of  Jackson  drawn  on  the 
company  in  London.  The  form,  then,  which  the  transaction 
assumed,  as  claimed  by  the  bank,  is  that  of  an  application  b}- 
a  large  foreign  insurance  company,  through  one  of  its  agents 
in  this  country,  for  the  privilege  of  overdrawing  its  bank  ac- 
count at  the  agency,  so  that  funds  might  be  remitted  to  the 
home  office  abroad  a  few  days  in  advance  of  anticipated  re- 
ceipts from  current  business.  So  unusual  and  improbable  a 
thing  as  this  can  hardly  be  presumed  from  the  single  fact  that 
the  agent  of  the  company,  who  was  also  agent  of  other  parties, 
saw  iit  to  keep  his  bank  account  in  his  name  as  agent  without  in- 
dicating for  whom.  The  natural  inference,  from  the  facts  pre- 
sented to  the  bank,  certainly  is,  as  the  truth  was,  that  the  agent 
wanted  the  accommodation  to  enable  him  to  meet  his  own  ob- 
ligations to  the  company  in  anticipation  of  the  remittances  of 
his  sub-agents.  Such  a  borrowing  does  not  charge  the  com- 
pany as  a  borrower.  True,  the  company  has  saved  what  the 
bank  has  lost,  but  not  in  a  way  to  make  itself  liable  to  restore 
what  it  has  got.  The  bank  trusted  the  agent,  not  the  company. 
No  other  reasonable  construction  can  be  put  on  the  acts  of  the 
parties  at  the  time.  A  borrowing  by  an  insurance  agent  to 
enable  him  to  remit  his  company  the  proceeds  of  his  business, 
is  prima  facie  the  borrowing  of  the  agent  himself  rather  than 
the  company,  and  will  be  so  treated  unless  the  contrary  is  shown. 
Any  other  rule  would  be  dangerous  in  the  extreme.     There  is 


320  Cook  v.  Ltllo.  .  [Oct.  Term, 


Opinion  of  the  court. 


here  no  question  of  ratification.  This  can  only  arise  where  the 
borrowing  is  by  the  agent  for  the  company  without  authority, 
and  the  company  adopts  by  its  acts  what  was  done  by  the  agent. 
Hei'e  the  borrowing  was  by  the  agent  for  himself,  and  not  the 
company.  It  was  clearly  right,  therefore,  for  the  court  to  tell 
the  jury,  in  advance  of  the  verdict,  that  upon  the  evidence  they 
must  iind  for  the  companj'.  (Pleasants  v.  Fant,  22  Wall.,  116.) 
The  judgment  is  affirmed. 

Affirmed. 


William  H.  Cook  v.  Charles  Lillo. 

1.  A  loiui  miulu  ill  Now  Orleans  during  tJiu  civil  war,  decided,  on  the  proof?, 

to  liavi;  been  made  in  liuvfid  money  of  the  Uniteil  States,  and  not  lia- 
ble to  b(>  scaled,  as  it  wonld  liave  been  if  made  in  Confi'derate  cniTency. 

2.  Under  tlieLonisiana  statute,  nsurions  interest  cannot  be  credited  on  tlie 

principal,  if  more  tlian  twelve  montlis  have  elapsed  since  the  payment 
of  such  interest. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Charles  B.  Singleton,  Richard  H.  Browne,  and  John  A.  Camp- 
bell, for  appellant. 

C.  E.  Schmidt  and  T.  J.  Semmes,  for  appellee. 

Waite,  C.  J. — It  has  long  been  settled  in  this  court  that 
transactions  in  Confederate  money  during  the  late  civil  war, 
between  the  inhabitants  of  the  Confederate  States  within  the 
Confederate  lines,  not  intended  to  promote  the  ends  of  the 
Confederate  government,  could  be  enforced  in  the  courts  of 
the  United  States,  after  the  restoration  of  peace,  to  the  extent 
of  their  just  obligation.  (Thorington  i\  Smith,  8  Wall.,  1.) 
It  is  equally  well  settled,  that  if  a  contract  entered  into  under 
such  circumstances,  payable  in  dollars,  was,  according  to  the 
understanding  of  the  parties,  to  be  paid  in  Confederate  dollars. 
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upon  proof  of  that  fact  the  partj'  entitled  to  the  payment  can 
only  recover  the  value  of  Confederate  dollars  in  the  lawful 
money  of  the  United  States.     (Id.) 

The  loan  for  which  the  notes  sued  on  in  this  case  were  given 
was  made  by  a  check  on  one  of  the  New  Orleans  banks.  The 
business  of  the  banks  was  at  that  time  done  in  Confederate 
currency.  That  kind  of  money  was  received  and  paid  out  in 
ordinaiy  transactions,  but  Ihe  evidence  fails  entirely  to  satisfy 
us  that  the  dollars  called  for  in  the  notes  were,  by  the  agree- 
ment or  understanding  of  the  parties.  Confederate  dollars. 
Cook  owed  a  debt  of  ten  thousand  dollars,  payable  in  lawful 
money  of  the  United  States,  and  bearing  interest  at  the  rate  of 
ten  per  cent,  per  annum.  He  borrowed  of  the  Sonlies  ten 
thousand  dollars  at  a  reduced  rate  of  interest  to  pay  that  debt. 
It  is  fair  to  presume  from  the  evidence  that  the  dollars  he  bor- 
rowed paid  the  dollars  he  owed.  He  says  himself  his  only 
object  in  the  transaction  was  to  carry  Ws  debt  at  less  interest. 
It  is  nowhere  intimated  that  the  dollars  he  expected  to  pay  on 
his  loan  were  other  or  different  from  those  he  owed  on  his  old 
debt.  Not  long  after  the  notes  were  given  New  Orleans  was 
taken  possession  of  by  the  military  forces  of  the  United  States, 
and  was  never  afterwards  within  the  Confederate  lines.  Pay- 
ments to  a  large  amount,  both  of  principal  and  interest,  have 
been  made,  and  always  in  lawful  money  or  its  equivalent.  So 
far  as  we  can  discover  from  the  evidence,  no  claim  was  ever 
made  that  the  notes  called  for  Confederate  dollars  until  about 
the  time  of  the  commencement  of  this  snit,  which  was  fifteen 
3'ears  after  the  notes  were  given,  and  after  thousands  of  dollars 
had  been  paid  and  many  extensions  of  time  secured.  "  The 
court  below  was  clearly  right,  therefore,  in  giving  judgment 
without  any  deduction  for  the  depreciated  value  of  Confederate 
dollars. 

It  is  not  denied  that  Lillo,  the  complainant  below,  was  an  ■ 
alien  when  the  suit  was  begun.     He  could,  therefore,  sue  in  the 
courts  of  the  United  States.    He  is  the  holder  of  the  notes  sued 
on,  and  there  is  nothing  in  the  evidence  to  show  that  he  has 
21  v2 
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not  the  right  to  maintain  this  acfion.  The  notes  in  his  hands 
are  subject  to  the  same  defenses  they  would  be  in  the  hands  of 
the  Sonlies,  because,  confessedly,  they  were  transferred  to  him 
long  after  they  had  become  due. 

By  a  statute  of  Louisiana,  if  a  person  pays  on  a  contract  a 
higher  rate  of  interest  than  eight  per  cent.,  it  may  be  sued  for 
and  recovered  back  within  twelve  months  from  the  time  of  the 
payment.  (Rev.  Stat.  1870,  sec.  1855.)  Before  this  statute, 
which  was  first  enacted  in  1844,  it  had  been  decided  by  the 
highest  court  of  the  State  in  several  cases  that  money  paid  for 
usurious  interest  could  not  be  reclaimed  or  imputed  to  the  cap- 
ital. (Perrillat  v.  Puech,  2  La.,  428;  Millaudou  v.  Arnaud,  4 
La.,  545;  Poydras  v.  Turgeau,  14  La.,  37;  Merchants'  Bank 
V.  Gove,  15  La.,  378;  Coxe  v.  EoWley,  12  Rob.,  278.)  Since 
the  statute,  it  has  been  held  that  a  reclamation  cannot  be  made, 
or  the  usurious  interest  imputed  to  the  principal,  unless  the  suit 
for  the  recovery  is  begun,  or  plea  of  usury  set'  up  to  the  claim, 
within  twelve  months  after  the  payment  is  made.  (Cox  r. 
McLatyre,  6  La.  Ann.,  470;  Weaver  v.  Maillot,  15  La.  Ann., 
395.)  In  view  of  these  decisions  the  appellant  was  not  entitled 
to  any  credit  on  the  principal  of  his  debt  by  reason  of  usurious 
interest  paid,  because  his  last  payment  of  interest  was  made  in 
March,  1875,  and  this  suit  was  not  begun  until  January  11, 
1877,  more  than  twelve  months  afterwards. 

This  disposes  of  all  the  errors  assigned,  and  the  decree  of  the 
Circuit  Court  is  affirmed. 

Affirmed. 
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Francis  E.  Hinckley  v.  Levi  P.  Morton  et  al. 

1.  Second  appeals  are  allowed  to  bring  up  proceedings  snbseqnent  to  the 

mandate  issned  on  a  former  appeal,  aiul  not  settled  by  the  terms  of 
the  mandate. 

2.  A  State  conrt  allows  a  receiver  of  property  committed  to  his  cnstody 

by  virtue  of  two  snits,one  ui  that  State  conrt  and  the  other  in  a  Fed- 
eral court,  a  certain  compensation.  He  liles  a  petition  to  have  tlie 
amonnt  decreed  him  by  the  State  conrt  paid  ont  of  rhe  fimds  in  the 
Federal  conrt.  The  Federal  conrt  had  previously  passed  ou  the  qnc-;- 
tion  of  compensation  :  Held,  That  the  decree  of  the  Fedeiiil  conrt  w;i- 
a  final  settlement  of  the  question  of  compensation  as  far  as  the  funds 
in  its  custody  were  concerned,  and  that  the  receiver  oonUl  not  resort 
to  those  funds  for  payment  of  the  amount  allowed  him  by  the  State 
conrt. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

Motion  to  dismiss,  with  which  is  united  a  motion  to  affirm. 

Levi  P.  Morton  et  al.,  the  holders  of  sundry  bonds  issued  by 
the  Gilraan,  Clinton  and  Springfield  Railroad  Company,  se- 
cured by  a  deed  of  trust  made  to  Thomas  A.  Scott  and  Hugh 
J.  Jewett,  as  trustees,  tiled  a  bill  in  the  Circuit  Court  of  Mc- 
Lean county,  State  of  Illinois,  seeking  a  foreclosure  of  the  trust 
deed  and  a  sale  of  the  property  for  their  benefit. 

Shortly  prior  to  the  filing  of  this  bill,  Joseph  J.  Kelly  had 
filed  a  bill  as  a  stockholder  of  said  railroad  in  the  same  court, 
and  Francis  E.  Hinckley,  a  citizen  of  Chicago,  had  been  ap- 
pointed receiver,  and  contiimed  to  discharge  the  duties  of  such 
officer  pending  the  proceedings  in  both  cases  against  the  road.. 

On  June  23,  1875,  Thomas  A.  Scott  and  Hugh  J.  Jewett, 
the  trustees  named  in  the  deed  of  trust,  came  into  said  Circuit 
Court  of  McLean  county  and  became  parties  to  the  said  suit 
of  Morton  et  al.  against  the  railroad,  and  from  that  time  >the 
litigation  was  carried  on  in  their  names,  the  receiver  still  acting 
in  both  cases,  and  reporting  to  the  Circuit  Court  of  McLean 
county. 

Ou  the  18th  day  of  December,  1875,  the  Morton  suit  was 
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removed  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois,  under  the  provisions  of  the  act 
of  Congress  of  1875. 

Prior  to  this,  on  August  12,  1875,  the  property  was  ordered 
to  be  turned  over  to  the  trustees  under  the  provisions  of  the 
mortgage,  bj'  order  of  the  Circuit  Court  of  McLean  county, 
and  the  receiver  directed  to  settle  his  accounts  up  to  that  date, 
and  his  accountability  as  such  receiver  ceased  from  the  28th 
day  of  August,  1875. 

R.  Biddle  Roberts,  for  appellees,  in  support  of  motion. 

George  W.  Coihran  and  Leonard  Swett,  for  appellant. 

Waite,  C.  J. — Our  jurisdiction  of  this  case  is  clear.  The 
appeal  is  not  from  the  decree  entered  on  our  mandate  from 
the  last  term,  in  Hinckley  v.  Eailroad  Company,  100  U.  S., 
153.  On  the  contrary,  that  decree  has  been  satisfied  by  an 
actual  payment  of  the  amount  found  due.  The  case  does  not, 
therefore,  come  within  the  rule  laid  down  in  Stewart  v.  Sala- 
mon,  97  U.  S.,  361,  where  we  held  that  an  appeal  would  not 
be  entered  from  a  decree  in  (he  court  below  in  accordance 
with  a  mandate  from  here  on  a  previous  appeal.  The  record 
now  presented  shows  that  after  our  decision  at  the  last  term, 
in  which,  among  other  things,  Hinckley,  the  appellant,  was 
allowed  ten  thousand  dollars  for  his  services  as  receiver  from 
the  time  of  his  appointment  in  the  Kelly  suit,  he  went  into  the 
State  court  and  had  that  suit  reinstated.  He  then  applied  to 
that  court  to  fix  his  compensation  as  receiver.  That  was  done, 
and  resulted  in  an  allowance  to  him  of  something  more  than 
$24,000.  As  soon  as  that  order  in  his  favor  was  made  he  filed 
an  intervening  petition  in  the  Circuit  Court,  asking  that  the 
amount  so  allowed  him  might  be  paid  out  of  the  fund  in  the 
Circuit  Court  belonging  to  the  Morton  suit.  This  was  refused, 
and  from  the  order  to  that  effect,  which  was  a  final  decree  on 
the  intervening  petition,  this  appeal  was  taken.  Second  ap- 
peals have  always  been  allowed  to  bring  up  proceedings  subse- 
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qaent  to  the  mandate,  and  not  settled  by  the  terms  of  the 
mandate  itself.  (Supervisors  v.  Kennicott,  94  U.  S.,  498; 
Tyler  v.  Magwire,  17  Wall.,  283.)  This  case  comes  clearly 
within  that  rule,  and  the  motion  to  dismiss  is  therefore  denied. 
But  we  think  the  motion  to  affirm  should  be  granted.  The 
question  of  compensation  to  the  receiver,  so  far  as  the  fund  ia 
the  Circuit  Court  is  concerned,  was  settled  on  the  former  ap- 
peal. The  allowance  then  made  was  for  the  entire  services  of 
the  receiver  from  the  date  of  his  original  appointment  in  the 
Kelly  suit.  The  value  of  the  services  was  made,  by  the  ex- 
ceptions to  the  master's  report,  a  matter  of  special  inquiry,  and 
the  result  is  indicated  in  the  judgment  which  was  then  given. 
If  the  State  court  has  funds  in  its  hands  out  of  which  its  judg- 
ment can  be  paid,  it  has  full  power  to  order  the  payment,  but 
the  liability  of  the  fund  in  the  Circuit  Court  to  the  receiver 
has  already  been  fully  discharged.  The  court  below  was  right, 
therefore,  in  refusing  the  prayer  of  the  appellant  in  his  inter- 
vening petition,  and  its  order  to  that  effect  is  affirmed. 

Affirmed. 


"William  H.  Seward,  Geo.  F.  Seward,  William  E.  Walker, 
AND  Charles  MoNbal  v.  Jean  Baptiste  Comeau,  sheriff, 
Alexander  Db  Clouet,  bt  al. 

An  iniunction  to  restrain  the  sale  of  a  plantation  nnder  a  mortgao;e  for 
the  deferi-ed  instiillninnts  of  the  pni-chase-monej',  on  the  grounds  (1) 
of  a  deficiency  in  the  original  sale,  (2)  of  a  threatened  eviction  on 
account  of  a  defective  title,  and  (3)  because  to  bo  made  in  parcels : 
Held.  On  the  facts,  to  have  been  rightly  dissolved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

H.  N.  Ogden,  for  appellants. 

E.  T.  Merrick  aud  George  W.  Race,  for  appellees. 
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Waite,  C.  J. — ;We  think  the  court  below  was  right  in  dis- 
solving the  injunction  which  had  been  obtained  in  the  State 
court  and  dismissing  the  bill.  There  cannot  be  a  doubt  from 
the  evidence  that  the  Magenta  plantation  conta|ius  in,  fact  the 
full  quantity  of  land  which  was  guaranteed,  and  that  the  defi- 
ciency, if  there  is  any,  arises  from  a  mistake  in  the  description 
of  one  of  the  parcels  intended  to  be  conveyed.  The  grantee 
was  put  in  actual  possession  of  the  whole  plantation,  and  he,- 
and  tliose  claiming  under  him,  have  never  been  disturbed 
since.  No  person  has  ever  set  up  any  adverse  claim  what- 
ever, either  to  the  possession  or  the  title.  The  complainants 
have  shown  no  reason  to  fear  that  thej'  will  ever  be  disquieted, 
and  certainly  they  have  not  proven  that  they  were  in  danger 
of  eviction.  They  have  never  asked  a  correction  of  the  mis- 
take in  the  description,  if  any  there  is,  and  it  is  by  no  means 
certain  that  the  language  of  the  whole  deed  does  not  really 
embrace  what  it  is  claimed  has  been  omitted. 

What  we  have  thus  said  applies  to  all  the  alleged  defects  in 
the  title.  No  adverse  claim  has  been  set  up  by  any  one,  and, 
so  far  as  anything  appears,  there  is  no  danger  whatever  that 
the  complainants  will  be  disturbed  in  their  possession,  either 
because  patents  have  not  been  issued,  or  because  Mrs.  Del- 
hommer  was  not  authorized  by  the  court  to  obtain  a  judicial 
separation  of  property. 

The  fact  that  the  sheriff  advertised  to  sell  in  parcels,  pre- 
sents no  ground  for  an  injunction.  As  the  injunction  granted 
by  the  State  court  has  been  dissolved  and  the  bill  dismissed, 
we  need  not  inquire  whether  the  proceeding  by  executory  pro- 
cess in  the  State  court  was  removed  to  the  Circuit  Court  or 
not.  The  parties  may  now  proceed  with  the  execution  of  that 
process  in  such  manner  as  they  shall  be  advised  is  proper. 
The  appellants  cannot  object  to  such  removal  as  was  actually 
effected  to  the  Circuit  Court,  because  it  was  brought  about  on 
their  application. 

Affirmed.  Affirmed. 
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The  Philadelphia  and  Baltimore  Central  Railroad  Com- 
pany V.  The  United  States. 

A  railroad  company  which  receives  for  carrj'ing  tiie  mails  during  a  cer- 
tain period  less  than  it  is  entitled  to  under  its  contract,  the  balance 
being  paid  to  another  company,  and  gives  receipts  for  tlie  money  so 
paid  vvithont  protest  or  notice  of  an  intention  to  claim  more,  is  es- 
topped by  its  acquiescence  from  recovering  of  the  government  the 
additional  amount  to  which  it  would  otherwise  have  been  entitled. 

Appeal  from  the  Court  of  Claims. 

J.  F.  Farnsworth,  for  plaintiff  in  error. 

S.  F.  Phillips,  Solicitor -General,  for  defendant  in  error. 

Miller,  J. — The  appellant  brought  suit  in  the  Court  of 
Claims  for  the  amount  which  it  asserted  to  be  due  for  carrj^- 
ing  the  mail  between  the  city  of  Philadelphia  and  Chester, 
from  July  1,  1873,  until  March  31,  1877,  and  recovered  a 
judgment  for  what  was  claimed  as  to  all  the  time  mentioned, 
except  the  period  between  July  1,  1873,  and  December,  1875. 

The  service  was  rendered  under  a  contract  to  carry  the 
mails  from  Philadelphia  to  Port  DepOsit,  in  the  State  of  Mary- 
land, by  rail,  and  part  of  the  road  over  which  it  was  carried 
was  that  part  of  the  Philadelphia,  Wilmington  and  Baltimore 
Railroad  which  lies  between  the  city  of  Philadelphia  and  Ches- 
ter. This  latter  company  also  carried  mails  over  its  own  road 
between  these  points  and  continuously  to  Baltimore. 

The  Postmaster-General,  after  the  act  of  March  3,  1873, 
required  all  the  mails  carried  over  these  routes  to  be  weighed, 
and  made  repeated  adjustments  of  the  sums  due  to  each  com- 
pany, and  the  amounts  so  found  were  paid,  and  received  with- 
out objection  or  protest  from  July  1,  1873,  to  December  4, 
1875.  At  that  date  the  appellant  notified  the  Postmaster- 
General  that  he  had  not  been  paying  them  enough ;  in  fact, 
had- only  been  paying  them  for  the  distance  between  Chester 
and  Port  Deposit.     It  turned  out  that  the  Philadelphia,  Wil- 
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mington  and  Baltimore  Company  had  been  receiving  the  com- 
pensation for  all  the  mails  carried  over  its  road  between  Phil- 
adelphia and  Chester,  though  the  appellant  company  had  the 
contract  for  so  much  of  that  mail  as  went  from  Philadelphia 
to  Port  Deposit  and  intermediate  points.  The  Postmaster- 
General  insisted  that  he  was  right,  and  refused  to  pay  claim- 
ant, though  the  mail  was  still  carried  underthe  existing  con- 
tracts until  March  31,  1877. 

The  Court  of  Claims  found  in  favor  of  the  claimant  com- 
pany, and  rendered  judgment  for  the  sum  due  after  the  noti- 
fication and  demand  of  December  4, 1875,  but  held  the  com- 
pany estopped  by  its  acquiescence  in  the  adjustments  and  the 
payments  it  had  received  without  objection  or  protest,  from 
July  1,  1878,  to  that  period. 

In  this  we  think  the  Court  of  Claims  was  right.  It  must  be 
held  to  have  known  on  what  basis  of  weight  and  distance  these 
adjustments  were  made.  They  were  made  frequently,  and  the 
sums  which,  by  those  adjustments,  were  due  to  each  company 
were  paid  monthly  or  quarterly. 

If  the  claimant,  during  all  this  time,  stood  by  contentedly 
and  saw  the  money  which  it  now  claims  paid  to  the  other  com- 
pany, and  received  and  receipted  for  the  money  paid  it  on  that 
foundation,  it  would  be  inequitable  to  permit  it  now  to  recover, 
and  thus  make  the  government  pay  it  twice.  For  the  time  the 
mail  was  carried  after  this  notice  or  assertion  of  the  present 
claim  it  has  recovered  judgment,  and  the  government  has  not 
appealed.  For  what  it  lost  by  its  neglect  in  making  claim  on 
these  settlements  when  receiving  payment,  it  must  submit  to 
loss. 

Judgment  affirmed.  Affirmed. 
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The  Town  of  Unity  v.  Alvah  A.  Burrage,  Henry  G. 
Crowell,  and  Alphonso  J.  Robinson,  as  receivers  of 
THE  Mercantile  Institution  for  Savings. 

1.  An  act  wliieh  legalizes  and  makes  valid  elections  lielcl  by  tlie  people 

of  a  county,  on  the  question  of  issuing  negotiable  bonds  of  tlie  county, 
in  aid  of  certain  ]-ailroads  therein  named,  and  wliich  autliorlzes  all 
the  townsliips  under  township  organization  along  the  line  of  a  rail- 
road to  subscribe  to  the  stock  and  issue  bonds  in  payment,  is  a  public 
and  not  a  private  act. 

2.  This  Is  especially  the  case  when  the  act  pui-ports  to  be  an  amendment 

of  a  former  act,  which  is  expressly  declared  in  oni;  of  its  sections  to 
be  a  public  act. 

3.  An  act  is  passed  under  which  two  railroads  previously  Incorporated 

are  consolidated,  and  conferring  all  the  rights  and  privileges  of  one 
of  the  separate  roads  on  the  consolidated  one  :  Held,  That  the  fact  of 
consolidation  did  not  so  dissolve  one  of  the  seiiaiate  corporations  as 
to  render  inoperative,  for  want  of  a  subject,  an  act  pass(!d  after  the 
consolidation  purporting  to  amend  the  act  incorpoi-ating  the  separate 
road,  and  that  tlie  rights  conferred  by  the  amended  act  vested  in  the 
consolidated  road. 

4.  An  act  purporthig  in  its  title  to  be  an  amendment  to  an  act  of  incor- 

poration of  a  railroad  company,  and  legalizing  elections  held  by  cer- 
tain counties  to  subscribe  to  its  stock  and  issue  bonds  in  payment, 
although  having  reference  to  other  railroads,  does  not  violate  the 
section  of  the  Illinois  Constitution  requiring  acts  to  embrace  but  one 
object,  that  object  to  be  expressed  in  the  title ;  or  if  unconstitutional 
ss  to  parts,  is  valid  as  to  the  part  authorizing  the  issue  of  the  bonds 
In  suit. 
0.  The  act  by  which  the  bonds  in  suit  were  authorized,  ?ield  valid  in  so 
authorizing  them. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

W.  J.  Henry,  for  plaintiff  in  error. 

James  Dinsmo&r,  for  defendants  in  error. 

Woods,  J. — On  February  8,  1853,  an  act  of  the  Legislature 
of  Illinois  was  approved,  entitled  "An  act  to' incorporate  the 
Decatur  and  Indianapolis  Kailroad  Company."     It  incorpo- 
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rated  the  company  named  for  the  purpose  of  "  constructing, 
completing,  and  operating  a  railroad  from  the  town  of  Deca- 
tur, in  Marion  county,  in  the  State  of  Ulinois,  and  thence  iu 
a  direct  line,  upon  the  most  eligible  route,  to  the  east  line  of 
the  State  of  Illinois." 

The  third  section  of  the  act  was  as  follows : 

"  Said  company  is  hereby  authorized  and  empowered  to 
unite  and  form  a  junction  with  the  Indiana  and  Illinois  Cen- 
tral Eailway  Company,  or  any  other  company  which  is  or  may 
hereafter  be  organized  in  the  State  of  Indiana  terminating  on 
■said  line ;  and  also  to  unite  and  consolidate  with  the  said  In- 
diana and  Illinois  Central  Railway  Company'  upon  such  terms 
and  conditions  as  the  directors  shall  mutually  agree  upon ;  and 
in  the  event  that  said  companies  shall  consolidate,  then  and  in 
that  case  there  shall  be  but  thirteen  directors  on  the  whole  line 
of  road  so  consolidated,  and  the  number  to  reside  in  each  State 
shall  be  determined  as  in  the  case  of  consolidation." 

Afterwards,  on  February  20, 1854,  an  act  of  the  same  Legis- 
ture  Was  approved,  entitled  "An  act  to  amend  the  act  entitled 
'An  act  to  incorporate  the  Decatur  and  Indianapolis  E,ailroa!d 
Company,  approved  February  8,  1853.'  " 

The  preamble  and  first  section  of  this  act  were  as  follows: 
•  "Whereas,  under  and  in  pursuance  of  the  authority  con- 
ferred in  the  above-named  act,  the  said  Decatur  and  Indian- 
apolis Eail  road  Company,  after  their  organization,  united,  con- 
solidated, and  merged  their  stock  with  the  stock  of  the  Indiana 
and  Illinois  Central  Railway  Company,  forming  a  single  cor- 
poration by  means  of  such  consolidation  under  the  name  and 
style  of '  The  Indiana  and  Illinois  Central  Railway  Company,' 
therefore — 

"  Section  1.  Be  it  enacted,  S^c,  That  the  said  Indiana  and 
lUinois  Central  Railway  Company,  as  existing  under  the  said 
consolidation,  is  hereby  declared  to  be  entitled  to  hold,  enjoy, 
and  possess  all  the  property,  rights,  franchises,  and  -powers 
held,  enjoyed,  and  possessed  by  either  of  said  original  corpo- 
rations prior  to  their  said  consolidation,  fully  and  effectually, 
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to  all  intents  and  purposes,  and  to  be  entitled  to  have  and  hold 
all  the  rights,  powers,  and  privileges  conferred,  or  to  be  here- 
after conferred,  bj-  law  upon  railroad  corporations  organized 
under  the  act  entitled  'An  act  to  provide  for  a  general  system 
of  railroad  incorporations,'  approved  November  5, 1849." 

The  fifth  and  last  section  of  this  act  reads  as  follows:  "This 
act  shall  be  deemed  and  taken  to  be  a  public  act,  and  shall  be 
liberally  construed  in  all  courts  of  justice,  and  shall  take  eftect 
and  be  in  force  from  and  after  its  passage." 

On  March  27,  1869,  an  act  supplementary  and  amendatory 
of  the  above-mentioned  act  was  passed.  It  was  entitled  "An 
act  supplementary  to  and  amending  an  act  entitled  'An  act  to 
incorporate  the  Decatur  and  Indianapolis  "Railroad  Company,' 
approved  Februarj'  8,  1853." 

On  February  22,  1861,  an  act  was  passed  entitled  "An  act 
to  extend  the  time  for  completing  the  Indiana  and  Illinois 
Central  Railway  Company."  The  preamble  of  this  act  was  as 
follows : 

"  Whereas  the  Decatur  and  Indianapolis  Railroad  Company 
were  legally  incorporated  under  an  act  entitled  'An  act  to  pro- 
vide for  a  general  system  of  railroad  incorporations,'  in  force 
November  5,  1849;  and  whereas  said  Decatur  and  Indian- 
apolis Railroad  Company  afterwards  united  and  consolidated 
with  the  Indiana  and  Illinois  Central  Railway  Company  on 
the  fourth  day  of  May,  A.  D.  1853,  in  compliance  with  the 
provisions  of  an  act  entitled  'An  act  to  incorporate  the  Deca- 
tur and  Indianapolis  Railroad  Company,'  in  force  February  8, 
1853,  and  of  an  act  entitled  'An  act  to  amend  an  act  to  incorpo- 
rate the  Decatur  and  Indianapolis  Railroad  Company,'  in  force 
Febrnary  12,  1854,  whereby  said  Decatur  and  Indianapolis 
Railroad  Company  became  and  was  named  and  styled  '  The 
Indiana  and  Illinois  Central  Railway  Company';  and  whereas 
said  Indiana  and  Illinois  Central  Railway  Company,  in  com- 
pliance with  the  provisions  of  the  forty-fourth  section  of  an  act 
entitled  'An  act  to  provide  for  a  general  system  of  railroad  in- 
corporations,' in  force  November  5,  1849,  began  the  construe- 
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tioa  of  its  road  and  expended  thereon  ten  per  cent,  on  the 
amount  of  its  capital  within  iive  years  after  its  incorporation." 

The  body  of  the  act  extended  for  ten  years,  from  and  after 
April  26,  1863,  the  time  for  putting  in  full  operation  the  In- 
diana and  Illinois  Central  Railway. 

The  forty-fourth  section  of  an  act  entitled  "An  act  to  pro- 
vide for  a  general  system  of  railroad  incorporations,"  in  force 
November  5,  1849,  was  as  follows:  "If  any  such  corporation 
shall  not,  within  five  years  after  its  incorporation,  begin  the 
construction  of  its  road,  and  expend  thereon  ten  per  cent,  on 
the  amount  of  its  capital,  and  finish  the  road  and  put  it  in  full 
operation  in  ten  years  thereafter,  its  act  of  incorporation  shall 
become  void." 

On  March  27,  1869,  an  act  was  passed  supplementary  and 
amendatory  of  the  act  of  February  20,  1854,  above  mentioned, 
entitled  "An  act  supplementary  to  and  amending  an  act  enti- 
tled 'An  act  to  incorporate  the  Decatur  and  Indianapolis  Rail- 
road Company,'  approved  February  8,  1853." 

This  act  legalized  an  election  held  by  the  voters  of  Macon 
county  in  favor  of  the  issuing  of  bonds  of  said  county,  to  the 
amount  of  sixty  thousand,  to  aid  in  building  the  Indiana  and 
Illinois  Central  Railway,  and  an  election  subsequently  held  by 
the  voters  of  the  same  county  in  favor  of  a  subscription  by  the 
county  of  forty  thousand  dollars  to  the  capital  stock  of  the  said 
railroad  company,  and  of  the  issuing  of  the  bonds  of  the  county 
to  pay  for  said  stock,  and  in  favor  of  subscriptions  by  said  county 
to  three  other  railroad  companies  therein  named,  and  the  issuing 
of  the  bonds  of  the  county  to  pay  therefor. 

Section  2  of  said  act  provided  as  follows : 

"The  several  townships  in  counties  where  township  organ- 
ization has  been  adopted,  lying  on  or  near  to  the  line  of  said 
railroad,  are  hereby  authorized  to  subscribe  to  and  to  take  stock 
in  the  said  Indiana  and  Illinois  Central  Railway  Company. 
Elections  may  be  held  in  any  such  township  upon  the  question 
whether  such  township  shall  subscribe  for  any  specified  amount 
of  stock  of  said  county,  not  exceeding  one  hundred  thousand 
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dollars,  whenever  a  petition  for  that  purpose  shall  be  presented, 
as  hereinafter  specified." 

The  subsequent  sections  of  this  act  prescribed  the-  mode  of 
holding  elections  mentioned  in  the  second  section,  and  the  levy 
and  collection  of  a  tax  by  the  township  authoi'ities  of  the  town- 
ships which  voted  to  take  stock  in  said  railroad  company,  to 
pay  the  interest  and  principal  on  the  bonds  issued  in  payment 
thereof. 

The  last  section  extended  the  time  for  the  completion  of  the 
railroad  of  the  said  Indiana  and  Illinois  Central  Railway  Com- 
pany to  July  1,  1875. 

On  April  16,  1869,  the  Legislature  passed  an  act  entitled 
"An  act  to  fund  and  provide  for  paying  the  railroad  debts  of 
counties,  townships,  cities,  and  towns."  This  act  provided  for 
the  registration,  in  the  office  of  the  auditor  of  public  accounts 
of  the  State,  of  bonds  issued  by  counties,  townships,  &e.,  in  aid 
of  or  to  pay  for  stock  in  railroad  companies. 

Afterwards,  on  September  13,  1869,  and,  as  it  was  claimed, 
in  pursuance  of  the  authority  conferred  by  the  act  of  March 
27, 1869,  at  a  special  election  held  on  that  day,  a  majority  of 
the  legal  voters  of  Unity  township,  in  the  county  of  Piatt, 
voted  in  favor  of  a  subscription  of  fourteen  thousand  dollars 
to  the  stock  of  the  Indiana  and  Illinois  Central  Railway  Com- 
pany, and  an  issue  of  the  bonds  of  the  township  sufficient  to 
pay  for  such  stock. 

Pursuant  to  this  vote,  fourteen  bonds  of  the  township,  for 
one  thousand  dollars  each,  all  dated  May  12, 1873,  with  inter- 
est coupons  attached,  were  duly  executed  by  the  officers  of  the 
township. 

The  bonds,  principal  and  interest,  were  made  payable  to  the 
Indiana  and  Illinois  Central  Railway  Company,  or  bearer,  at 
the  American  Exchange  National  Bank,  New  York. 

They  contained  the  following  recital : 

"This  bond  is  one  of  a  series  of  fourteen  bonds,  of  one  thou- 
sand dollars  each,  numbered  from  one  to  fourteen,  inclusive, 
issued  under  and  by  virtue  of  the  acts  of  the  General  Assembly 
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of  the  State  of  Illinois,  entitled  'Au  act  supplementary  to  and 
amending  an  act  entitled  "An  act  to  amend  the  act  entitled 
an  act  to  incorporate  the  Decatur  and  Indianapolis  Railroad 
Company,"  approved  February  8,  1853,  in  force  March  27, 
1869,  and  an  act  entitled  "An  act  to  fund  and  provide  for  pay- 
ing the  railroad  debts  of  counties,  townships,  cities,  and  towns,' " 
in  force  16th  April,  1869,  and  in  accordance  with  the  vote  of 
the  electors  of  said  township  of  Unity,  at  a  special  election  held 
in  said  township  on  the  13th  A&y  of  September,  A.  D.  1869, 
under  the  provisions  of  said  acts  and  in  accordance  therewith, 
and  the  faith  of  said  township  is  hereby  pledged  for  the  payment 
of  said  principal  sum  and  interest  as  aforesaid." 

The  plaintiffs,  being  the  holders  of  these  bonds,  brought 
this  suit  on  coupons  which  fell  due  May  12,  1878,  and  May 
12,  1879. 

The  declaration  having  averred  the  execution  of  the  bonds, 
(designating  them  as  promissory  notes,)  with  the  interest  cou- 
pons attached,  proceeded  as  follows  : 

"And  each  of  said  promissory  notes  recites  that  it  is  issued 
under  and  by  virtue  of  a  law  of  the  State  of  Illinois,  entitled 
'An  act  supplementary  to  and  amending  an  act  entitled  "An 
act  to  amend  the  act  entitled  an  act  to  incorporate  the  Decatur 
and  Indianapolis  Kail  road  Company,"  approved  February  8, 
1853,'  in  force  March  27,  1869. 

"And  under  a  law  of  the  State  of  Illinois  entitled  'An  act 
to  fund  and  provide  for  paying  the  railroad  debts  of  counties, 
townships,  cities,  and  towns,'  in  force  April  16,  1869.  And 
in  accordance  with  the  vote  of  the  electors  of  said  township 
of  Unity,  at  a  special  election  held  in  said  township  on  the 
13th  day  of  September,  A.  D.  1869,  under  the  provisions  of 
said  acts  and  in  accordance  therewith. 

"And  the  plaintiffs  further  aver  that  said  promissory  notes 
have  been  duly  registered  in  the  office  of  the  auditor  of  public 
accounts  of  the  State  of  Illinois,  pursuant  to  said  act  of  April 
16,  1869,  as  from  the  certificate  of  said  auditor  of  public  ac- 
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oounts  attached  to  each  of  said  promissory  notes  will  more 
fully  appear. 

"  That  the  plaintiifs  are  the  bearers  of  the  coupons  for  in- 
terest on  said  promissory  notes  which  fell  due  on  the  12th 
day  of  May,  A.  D.  1878,  being  seven  coupons  of  one  hundred 
dollars  each;  and  also  of  the  fourteen  coupons  annexed  to 
said  promissory  notes,  and  of  even  number  therewith,  each  of 
which  said  coupons  became  due  and  payable  on  the  12th  day 
of  May,  A.  D.  1879,  making  in  all  the  sum  of  twenty-one 
hundred  dollars. 

"And  the  said  defendant  has  failed  to  provide  funds  for  the 
payment  of  said  instruments  of  interest  at  the  American  Ex- 
change National  Bank,  New  York;  and  has  utterlj'  neglected 
to  pay  the  same,  although  thereunto  often  requested." 

The  defendant  filed  a  general  demurrer  to  the  declaration, 

which  was  overruled  by  the  court,  and,  electing  to  stand  by 

■  its  demurrer  and  refusing  to  plead,  judgment  was  rendered 

against  the  defendant,  which,  by  agreement  of  parties,  was  for 

•the  principal  of  the  bonds  and  the  interest  up  to  June  10, 

1880,  amounting  in  all  to  $17,816. 

This  writ  of  error  is  prosecuted  to  reverse  that  judgment. 

The  plaintiff  in  error  alleges  that  the  act  of  March  27, 1869, 
by  authority  of  which  the  bonds  sued  on  were  issued,  is  a  pri- 
vate act,  and  should  have  been  specially  recited  in  the  decla- 
ration ;  and  as  the  declaration  contains  no  such  recital,  it  is 
bad  on  general  demurrer.  The  defendants  in  error  deny  that 
the  act  is  a  private  act. 

Private  acts  are  thus  defined  by  Blackstone :  "Special  or 
private  acts  are  rather  exceptions  than  rules,  being  those  which 
operate  only  upon  particular  persons  and  private  concerns, 
such  as  the  Romans  entitled  senatus  decreta,  in  contradistinc- 
tion to  the  senatus  consulta,  M'hich  regarded  the  whole  commu- 
nity, and  of  these  (which  are  not  pi'omulgated  with  the  same 
notoriety  as  the  former)  the  judges  are  not  bound  to  take  no- 
tice, unless  they  be  formally  shown  and  pleaded.  Thus,  to 
show  the  distinction,  the  statute  13  Eliz.,  c.  10,  to  prevent 
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spiritual  persons  from  making  leases  for  longer  terms  than 
twenty-one  years,  or  their  lives,  is  a  public  act,  being  a  rule 
prescribed  to  the  whole  body  of  spiritual  persons  in  the  nation; 
but  an  act  to  enable  the  Bishop  of  Chester  to  make  a  lease  to 
A  B  for  sixty  years  is  an  exception  to  this  rule;  it  concerns 
only  the  parties  and  the  bishop's  successors,  and  is,  therefore, 
a  private  act."     (Wendell's  Blackstone,  vol.  1,  86.) 

Tested  by  this  definition,  it  is  clear  that  the  act  under  con- 
sideration is  a  public  and  not  a  private  act.  It  legalizes  and 
makes  valid  elections  held  by  the  people  of  Macon  county, 
Illinois,  on  the  question  of  issuing  the  negotiable  bonds  of  the 
county  in  aid  of  certain  railroad  companies  therein  named,  and 
authorizes  all  the  townships  in  the  counties  where  township 
organization  had  been  adopted,  lying  on  or  near  to  the  line  of 
the  Indiana  and  Illinois  Central  Railway  Company,  on  certain 
conditions  therein  named,  to  subscribe  to  the  stock  of  said 
railroad  company,  and  issue  their  negotiable  coupon  bonds  in 
payment  thereof.  This  statute  affects  not  only  the  people  of 
the  county  of  Macon  and  of  many  of  the  townships  of  all  the 
counties  lying  on  or  near  the  line  of  the  railroad  designated, 
but  also  all  persons  to  whose  hands  the  bonds  issued  by  the 
county  and  township  mentioned  may  come. 

Some  cases  throwing  light  upon  the  question  will  be  cited. 

An  act  passed  by  the  Legislature  of  Indiana  February  14, 
1848,  to  incorporate  the  Ohio  and  Mississippi  Railroad  Com- 
pany, provided  for  subscriptions  to  the  stock  of  said  company 
by  the  commissioners  of  any  county  through  whicVi  its  road 
might  pass,  and  an  issue  of  the  bonds  of  the  county  to  pay  for 
the  same.  This  act  was  declared  a  public  act  by  this  court  in 
the  case  of  Commissioners  of  Knox  County,  Indiana,  v.  Aspin- 
wall,  21  How.,  539. 

In  Cothern  v.  McLean,  9  Wis.,  it  was  held  that  a  law  pro- 
viding for  the  location  of  a  county-seat  is  a  general  law.  The 
Supreme  Court  of  Indiana,  in  the  case  of  West  v.  Blake,  4 
Blackf ,  236,  held  that  an  act  authorizing  an  agent  of  the  State 
to  lay  off  and  sell  lots  in  a  particular  town,  it  being  the  seat  of 


1880.]  Town  of  Unity  v.  Buruagb.  337 


Opinion  of  the  court. 


government,  was  a  public  act.  The  court  said:  "  Statutes  in- 
corporating counties,  fixing  their  boundaries,  establishing  court- 
houses, canals,  turnpikes,  railroads,  &c.,  for  public  uses,  all 
operate  upon  local  subjects.  They  are  not  for  that  reason 
special  or  private  acts.  In  this  country  the  disposition  has 
been,  on  the  whole,  to  enlarge  the  limits  of  this  class  of  public 
acts,  and  to  bring  within  it  all  enactments  of  a  general  char- 
acter, or  which  in  any  way  affect  the  community  at  large." 

On  the  same  subject  see  the  case  of  Pierce  v.  Kimball,  9 
Maine,  54 ;  New  Portland  i\  New  Vineyard,  16  Maine,  69 ; 
Gorham  v.  Springfield,  21  Maine,  58.  On  these,  and  many 
other  authorities  which  might  be  cited,  we  think  the  act  by 
which  the  issue  of  the  bonds  sued  on  was  authorized  is  a  public 
act,  of  which  the  courts  are  bound  to  take  judicial  notice,  and 
that  it  need  not  be  specially  pleaded. 

But,  independent  of  authority,  there  is  a  conclusive  answer 
to  this  claim  of  the  plaintiffs  in  error. 

The' act  of  February  24, 1854,  to  which  the  act  of  March  27, 
1869,  is  supplementary  and  amendatory,  is  declared  in  express 
terms  by  its  fifth  section  to  be  a  public  act.  It  cannot,  there- 
fore, be  said  that  the  act  which  supplements  and  amends  it, 
and  thereby  becomes  a  part  of  it,  is  a  private  act.  If  one  is 
public,  both  must  be. 

The  plaintiff  in  error  next  claims  that  the  Decatur  and  In- 
dianapolis Railroad!  Com.pany  and  the  Indiana  and  Illinois 
Central  Railway  Oom^pa,n:y .were  consolidated;  that  the  effect 
of  the  consolidation  was  to.  destroy  the  old  corporations  and 
create  a  new  one,  and,  therefore,  when  the  act  of  March  27, 
1869,  was  passed,  which  was  entitled  "An  act  supplementary 
to  and  amending  an  act  entitled  'An  act  to  amend  the  act 
entitled  an  act  to  incorporate  the  Decatur  and  Indianapolis 
Railroad  Company,'  approved  February  8,  1858,"  and  which 
authorized  certain  townships  to  subscribe  to  the  capital  stock 
of  the  Indiana  and  Illinois  Central  Railway  Company,  the 
charter  of  the  Decatur  and  Indianapolis  Railroad  Company 
had  been  surrendered  and  that  company  had  ceased  to  exist, 
22  v2 
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and  there  was  no  corporation  in  existence  to  which  the  act  of 
March  27,  1869,  could  apply,  and  it  was,  therefore,  of  no  effect. 

This  seems  to  be  an  attempt  to  overturn  by  argument  and 
inference  a  deliberate  enactment  of  the  Legislature  and  erase 
it  bodily  from  the  statute  book. 

Let  it  be  conceded  that  the  effect  of  the  consolidation  of  the 
two  companies  was  to  create  a  new  corporation  under  the 
name  of  the  Indiana  and  Illinois  Central  Railway  Company. 
It  was  perfectly  competent  for  the  Legislature  to  authorize 
townships  to  subscribe  to  the  stock  of  the  new  corapan}',  and 
issue  their  bonds  in  paj'ment  thereof.  This  was  what  the  act 
under  consideration  did.  The  act  which  it  purported  to  amend, 
after  reciting  in  its  preamble  the  fact  of  the  consolidation  of 
the  Decatur  and  Indianapolis  Eailroad  Company  with  the  In- 
diana and  Illinois  Central  Railway  Company,  conferred  on  the 
latter  company,  "as  existing  under  the  consolidation,  all  the 
property,  rights,  franchises,  and  powers  held,  eujoj'ed,  and  pos- 
sessed by  either  of  said  original  corporations  prior  to  their  said 
consolidation." 

The  act  under  consideration  authorized  certain  townships 
to  subscribe  stock  to  this  corporation  thus  formed,  and  to  issue 
their  bonds  in  payment  therefor.  It  might  fairly  be  entitled 
an  act  to  amend  an  act  by  authority  of  which  the  company 
existed. 

The  new  company,  existing  by  recognition  of  the  act  of  Feb- 
ruary 20, 1854,  had  the  capacity  to  accept  this  amendment,  and 
did  accept  it,  for  it  received  and  put  in  circulation  the  bonds 
.issued  under  its  authority. 

There  is  no  ground  for  the  theory  that  the  act  of  March  27, 
1869,  is  inoperative.  We  are  bound,  if  possible,  to  give  it 
effect,  ut  res  magis  valeai  quam  pe.reat.  So  far  from  its  binding 
force  being  a  matter  of  doubt,  we  see  no  difficulty,  based  on 
the  reasons  advanced  by  the  plaintiff  in  error,  in  the  way  of 
giving  it. full  and  complete  effect. 

It  is  next  said  by  the  plaintiff  in  error  that  the  act  is  uncon- 
stitutional, and  therefore  void  and  of  no  force. 


1880.]  Town  of  Unity  v.  Burragb.  339 

Opinion  of  the  court. 


The  ground  of  its  iinconstitntionalitj'  is  alleged  to  be  that  it 
does  not  conform  to  section  23  of  article  3  of  the  Constitution 
of  Illinois  of  1868,  which  provides  that  "no  private  or  local 
law  which  may  be  passed  by  the  General  Assembly  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  the 
title." 

Assuming  the  act  in  question  to  be  a  local  law,  is  it  open  to 
the  objection  urged  against  it  ?  It  legalizes  two  elections  held 
by  the  people  of  Macon  count)';  the  first  to  decide  whether  the 
county  should  issue  its  bonds  to  the  amount  of  sixty  thousand 
dollars  to  aid  in  building  the  Indiana  and  Illinois  Central  Rail- 
way, and  the  second  to  decide  whether  the  county  should  sub- 
scribe fortythousand  dollars  to  thestock  of  said  railway  company 
and  issue  its  bonds  for  that  amount  in  payment  thereof,  and 
declares  valid  and  binding  any  bonds  of  the  county  issued  or 
to  be  issued  in  pursuance  of  said  elections;  and  it  authorized 
certain  townships  on  conditions  prescribed  to  subscribe  to  the 
stock  of  said  railway  company,  and  issue  their  bonds  in  payment 
thereof 

This  act  is  entitled  an  act  "  supplementary  to  and  amending" 
the  act  conferring  corporate  powers  on  the  Indiana  and  lUiiiois 
Central  Railroad  Company. 

The  question  whether  such  an  act  is  obnoxious  to  the  pro- 
vision of  the  Illinois  Constitution  in  relation  to  the  subject  and 
title  of  local  acts,  has  been  substantially  decided  in  the  nega- 
tive by  this  court  in  the  case  of  San  Antonio  v.  Mehafty,  96 
U.  S.,  supra,  from  the  Western  District  of  Texas. 

The  Constitution  of  Texas  declares  that  "  every  law  euacted 
by  the  Legislature  shall  contain  but  one  object,,  and  that  shall 
be  expressed  in  the  title."  The  act  of  the  Legislature  of  Texas 
said  to  be  in  violation  of  this  provision  was  entitled  "An  act 
to  incorporate  the  San  Antonio  Railroad  Company."  Among 
other  provisions,  it  authorized  the  city  of  San  Antonio  to  take 
stock  in  that  company,  and  issue  bonds  to  pay  for  the  same. 
This  law  was  decided  to  have  but  one  object,  and  that  object 
was  expressed  in  the  title. 
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The  Supreme  Court  of  Illinois,  in  the  case  of  Belleville 
Kailroad  Company  v.  Gregory,  15  111.,  20,  has  decided  that  an 
act  whose  title  was  "An  act  to  incorporate  the  Belleville  and 
Illinois  Eailroad  Company,"  and  which  contained  a  section 
which  authorized  the  city  of  Belleville  and  the  county  of  St. 
Clair  to  subscribe  for  stock  in  said  company,  was  not  in  viola- 
tion of  the  section  of  the  State  Constitution  under  consideration. 
(See,  also.  Fireman's  Benevolent  Association  v.  Louisburg,  21 
111.,  515 ;  Supervisors  i;.  People,  25  111.,  181 ;  O'Leary  v.  County 
of  Cook,  28  111.,  534 ;  Ertinger  v.  Boneau,  51  111.,  44 ;  People 
V.  Breslin,  80  El.,  483;  Binz  v.  Wiber,  81  111.,  288.)  The  act 
cannot,  therefore,  be  held  to  be  open  to  the  constitutional  ob- 
jection under  consideration. 

But  it  is  insisted  that  the  second  election  ratified  by  the  act 
under  consideration  not  only  had  reference  to  subscriptions  of 
stock  and  the  issue  of  bonds  in  aid  of  the  Indiana  and  Illinois 
Eailway  Company,  but  also  of  three  other  railroad  companies, 
and  the  act,  therefore,  contained  more  than  one  object,  and  the 
latter  object  was  not  expressed  in  the  title. 

In  such  a  case  the  provisions  of  the  law  touching  the  object 
which  is  expressed  in  the  title  must  stand.  Those  relating  to 
the  other  objects,  not  expressed  in  the  title,  alone  fall.  By  such 
a  construction  the  purpose  of  the  constitutional  provision  is 
fjully  accomplished. 

All  the  provisions  of  the  law  under  consideration  which  have 
reference  to  the  Indiana  and  Illinois  Central  Eailway  Company 
constitute  but  one  object.  This,  as  we  have  seen,  is  expressed 
in  the  title.  The  other  matters  constitute  other  objects,  and 
which  are  not  expressed  in  the  title ;  are  so  entirely  discon- 
nected with  the  object  which  is  expressed,  that  they  can  be 
eliminated  from  the  act  and  leave  the  latter  in  full  force. 
(Packet  Co.  v.  Keokuk,  95  U.  S.,  80.) 

We  are  of  opinion,  therefore,  that  so  much  of  the  act  of 
March  27,  1869,  as  authorizes  the  issue  of  the  bonds  sued  on, 
was  fairly  expressed  in  the  title,  and  is  constitutional  and  valid. 

1^  ie  next  alleged  by  the  plaintiff  in  error  that  the  Decatur 
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and  Indianapolis  liailroad  Company  was  incorporated  under 
the  general  law  of  Illinois  "to  provide  for  a  general  system  of 
railroad  incorporations,"  and  not  under  the  special  act  to  in- 
corporate the  Decatur  and  Indianapolis  Railroad,  of  Februarj- 
8,  1853.  And  it  is  insisted  that  the  act  of  March  27,  1869, 
under  authority  of  which  the  bonds  in  suit  were  issued,  was  an 
attempt  by  special  act  to  add  to  the  powers  conferred  upon  the 
company  by  a  general  law. 

Conceding  the  premises,  we  do  not  think  the  conclusion  fol- 
lows. There  is  nothing  in  the  Constitution  of  Illinois,  nor  in 
the  unwritten  restraints  upon  legislative  power,  which  forbids 
such  an  enactment.  We  can  see  no  reason,  either  in  the  Con- 
stitution of  the  State  or  in  public  policy,  to  restrain  the  Legis- 
lature of  Illinois  from  declaring  that  certain  townships  may 
subscribe  to  the  stock  of  a  particular  railroad  company,  organ- 
ized under  a  general  law,  and  issue  their  bonds  to  pay  for  the 
same.  , 

But  the  premises  which  we  have  conceded  are  not  true.  The 
Decatur  and  Indianapolis  Railroad  Contipany  was  organized 
under  the  special  authority  of  the  act  to  incorporate  that  com- 
pany upon  compliance  with  the  requirements  of  the  general 
law. 

The  Indiana  and  Illinois  Central  Railwaj'  Company,  in  whose 
behalf  the  act  of  March  27,  1869,  was  passed,  derived  its  cor- 
porate existence  and  power  from  a  consolidation  between  a 
company  of  that  name  and  the  Decatur  and  Indianapolis  Rail- 
road Company,  made  by  authority  of  the  law  under  which  the 
latter  company  was  organized,  and  of  the  act  of  February  20, 
1854,  which  recognized  the  consolidation  and  confirmed  to  the 
new  company  "all  the  property,  rights,  franchises, and  powers 
held  and  enjoyed  by  either  of  said  origiiial  corporations." 

The  Indiana  and  Illinois  Central  Railroad  Company  derived 
its  existence  from  special  laws,  and  not  from  the  act  to  provide 
for  a  general  system  of  railroad  incorporations.  There  is, 
therefore,  no  ground  for  the  objection  under  consideration  to 
stand  on. 
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The  case  is  a  clear  one,  and  it  is  unnecessary  to  devote  farther 
space  to  its  discussion.  There  was  in  existence,  by  virtue  of 
the  legislation  of  the  State  of  Illinois,  a  corporation  known  as 
the  Indiana  and  Illinois  Central  Railway  Company.  By  a  per- 
fectly valid  and  constitutional  act  certain  townships,  among 
them  the  plaintiff  in  error,  were  authorized,  upon  a  vote  of  a 
majority  of  their  legal  voters,  to  subscribe  stock  in  the  railway 
company  mentioned,  and  issue  their  bonds  to  pay  for  it.  The 
election  was  held  under  this  law  in  the  township  of  Unity.  A 
majority  of  its  legal  voters  at  that  election  decided  in  favor  of 
subscribing  to  the  stock  of  the  railroad  company,  and  issuing 
the  bonds  of  the  township  in  payment  thereof.  The  stock  was 
accordingl}'  subscribed,  and  the  bonds  issued  and  sold.  The 
railroad  has  been  built,  and  is  in  full  use  as  one  of  the  post- 
roads  of  the  United  States.  The  bonds  were  issued  by  authority 
of  law.  The  holders  of  them  are  entitled  to  their  money,  and 
there  is  no  legal  obstacle  in  the  way  pf  a  judgment  therefor 
in  their  favor. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Affirmed. 


Thomas  Tilley  v.  City  of  Chicago  and  County  of  (;Iook. 

1.  The  city  of  Chicago  H ml  county  of  Cook  oflfer  cei'tsiiii  piizes  for  plans 

and  estimates  foi-  a  court-house  and  annexed  offices.  The  plaintiff  in 
error  is  awarded  one  of  these  prizes,  and  it  is  paid  him.  Subsequently 
they  pass  a  i-esolution  adopting  liis  plans  for  the  building.  There 
was  no  proof  that  the  building  wns  over  erected  :  Held,  That  such 
resolution  was  a  mere  expression  of  purpose  to  erect  a  building  ac- 
cording to  plans  antecedently  made  by  another,  and  created  no  obli- 
gation on  either  party,  and  no  contract,  either  express  oi'  implied, 
fhere  being  neither  mutuality  nor  consideration. 

2.  No  contract  or  erection  of  buildings,  therefore,  being  proved,  evidence 

as  to  the  value  of  the  plaintiff's  plans,  and  of  a  usage  among  archi- 
tects that  the  architect  fui'nisliiiig  the  plan  should  superintend  the 
building,  was  irrelevant,  and  properly  excluded. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Melville  W.  Fuller,  for  plaintitf  in  error. 

William  C.  Goudy,  for  Chicago  city,  defendant  in  error. 

Consider  H.  Willett,  for  Cook  county,  defendant  in  error. 

Woods,  J. — ^This  was  an  action  of  assumpsit  brought  by  the 
plaintiff  in  error  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  jointly  against  the  county  of 
Cook  and  the  city  of  Chicago.  The  declaration  consisted  of 
the  common  counts  for  work  and  labor  done,  goods  sold  and 
delivered,  money  lent  and  advanced,  and  upon  account  stated. 

The  following  is  a  copy  of  the  account  sued  on,  which  was 
appended  to  the  declaration  : 

The  county  of  Cook  and  the  city  of  Chicago  to  Thomas  Tilley,  Dr. 
For  services  as  architect  in  preparing  plans, 
drawings,  specifications,  diagrams,  estimates, 
and  details  for  the  new  court-house  and  city 
hall,  and  superintendence  of  erecting  the  same, 
5  per  cent,  on  $2,909,629,  the  estimated  cost 
of  the  building,  the  plan  being  that  known  as 
"Eureka" |145,481  45 

The  defendants  pleaded  the  general  issue. 

By  provision  of  the  Constitution  and  laws  of  the  State  of 
Illinois,  the  county  affairs  of  Cook  county  are  managed  by  a 
board  of  commissioners  of  fifteen  persons.  (111.  Const.  1870, 
art.  10,  sec.  7.)  The  affairs  of  the  city  are  controlled  by  the 
common  council.     (Private  Laws  of  Illinois,  1863,  p.  40.) 

The  county  of  Cook  was  -the  owner  of  a  block  of  ground  in 
the  city  of  Chicago  known  as  the  Court-house  square,  on  which 
it  was  proposed  to  erect'  a  building  to  be  used  as  a  city  hall 
and  county  court-house,  in  which  both  the  business  of  the  city 
and  county  might  be  conducted. 
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On  July  10  the  board  of  county  commissioners,  and  on  July 
15,  1872,  the  common  council,  adopted,  each  for  itself,  the  fol- 
lowing resolution  : 

"Resolved,  That  it  is  the  sense  of  the  joint  meeting  that  they 
recommend  to  the  common  council  of  the  city  of  Chicago  and 
the  board  of  conuTiissioners  of  Cook  county  that  the  cit_y  of 
Chicago  and  the  county  of  Cook  will  authorize  the  building 
committees  of  the  several  boards  to  offer  a  prize  of  five  thou- 
sand dollars  (|5,000)  for  the  best  plan,  two  thousand  dollars 
($2,000)  for  the  second,  and  one  thousand  dollars  ($1,000)  for 
the  third  best  plan  for  a  court-house  and  city  hall,  to  be  erected 
jointly  by  the  county  of  Cook  and  the  city  of  Chicago  upon 
the  public  square  in  the  city  of  Chicago,  the  said  plans  to  be 
submitted  to  respective  boards,  in  conjunction  with  the  board 
of  public  works  of  the  city  of  Chicago." 

On  August  5,  1872,  the  common  council  of  the  city  and 
the  board  of  county  commissioners  both  passed  an  order  pro- 
viding for  a  joint  contract  between  the  city  and  county  for 
the  erection  of  a  building  on  the  Court-house  square ;  and  on 
August  28,  1872,  the  contract  was  executed  by  the  city  and 
county  authorities.  It  declared  that  it  was  for  the  public 
convenience  that  the  courts  and  the  offices  of  the  city  "  should 
be  located  at  some  one  convenient  point,  and  readily  access- 
ible to  each  other";  and  provided  for  the  erection,  by  the 
city  and  county,  of  a  public  building  on  the  Court-house 
square  for  the  use  of  the  county  and  city  governments  re- 
spectively, and  the  courts  of  record  ;  that  the  general  exterior 
design  of  the  building  should  be  of  such  uniform  character 
and  appearance  as  might  thereafter  be  agreed  upon  by  the 
board  of  county  commissioners  and  the  common  council  of 
.the  city. 

The  contract  further  provided  as  follows: 

"3.  That  portion  of  the  said  building  situate  west  of  the 
north  and  south  centre  line  of  said  block  shall  be  erected  by 
the  city  of  Chicago  at  its  own  expense. 

"  4.  The  city  of  Chicago  shall  occupy  that  portion  of  said 
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block  west  of  the  said  centre  line  for  a  city  hall  and  offices 
incidental  to  the  administration  of  the  city  government,  and 
for  no  other  purpose  whatever,  except  as  hereinbefore  pro- 
vided. 

"  5.  Each  of  the  parties  will  heat,  light,  and  otherwise  main- 
tain and  furnish  its  own  portion  of  said  building." 

On  November  25,  1872,  the  building  committees  of  the 
common  council  and  the  county  commissioners  published  an 
advertisement  calling  for  designs  for  the  proposed  building. 

The  advertisement  declared  that,  in  order  to  secure  suit- 
able designs,  the  city  and  county  jointly  oftered  the  follow- 
ing premiums:  For  the  best  design,  $5,000;  for  the  second 
best,  $2,000;  and  for  the  third  best,  $1,000. 

It  provided  as  follows:  "Each  design  must  have  a  device 
or  motto  marked  on  each  drawing,  and  be  accompanied  by 
a  sealed  letter  giving  the  name  of  the  author,  which  will  be 
opened  after  the  final  award  is  made,  only  for  the  purpose 
of  ascertaining  the  names  of  the  successful  architects  and  for 
the  return  of  the  unsucessful  drawings  to  their  authors.  Each 
competitor  will  give  the  cubical  contents  of  his  building,  and 
an  estimate  of  the  cost  of  the  same  complete." 

Designs  were  submitted  by  a  large  number  of  architects,  and 
the  building  committees  of  the  city  council  and  the  board  of 
county  commissioners  made  a  report  awarding  the  prizes.  The 
plaintifl"  in  error,  who  had  adopted  for  his  drawing  the  word 
"Eureka"  as  the  device  or  motto  to  distinguish  it,  was  awarded 
the  third  prize  of  $1,000. 

Ou  August  4  the  county  board,  and  on  August  18, 1873,  the 
city  council,  adopted  the  following  resolution: 

"That  the  report  of  the  majority  of  the  joint  committee 
awarding  the  prizes  for  plans  of  court-house  and  city  hall  shall 
be  concurred  in  and  the  award  coatirmed,  provided  that  noth- 
ing herein  or  in  said  report  contained  shall  be  construed  as 
indicating  a  preference  for  either  of  said  plans  as  to  which 
shall  be  finally  adopted,  from  which  the  said  buildings  shall 
be  erected." 


346  TiLLEY  V.  City  of  Chicago.  [Oct.  Term, 

Opinion  of  the  court. 

The  plaintifl'  in  error  was  paid  the  $1,000  awarded  to  him 
as  a  prize. 

Afterwards,  on  August  25,  the  county  commissioners,  and 
on  October  10,  1873,  the  city  council,  adopted  the  following 
resolution : 

"That  the  plan  known  as  Eureka,  or  number  5  (five)  in  the 
collection,  submitted  for  court-house  and  city  hall,  be,  and  is 
hereby,  selected  and  adopted  as  the  plan  after  which  to  build 
such  court-house  and  city  hall,  (the  board  of  commissioners  of 
Cook  county  concurring,)  subject  to  such  change  and  modifica- 
tions as  may  hereafter  be  determined  upon  by  the  common 
council  of  the  city  of  Chicago  and  the  county  board,  provided 
the  estimate  of  the  architect  who  presented  said  plan  as  to  the 
cost  of  construction  of  the  building  shall  be  verified." 

Upon  the  trial  of  the  case,  the  testimony  tending  to  estab- 
lish the  facts  above  recited  having  been  given  in  evidence  by 
the  plaintift',  he  was  sworn  as  a  witness  in  his  own  behalf,  and 
testified  that  he  was  an  architect  of  fifteen  years'  standing; 
that  he  had  made  the  design  designated  by  the  word  "  Eureka," 
and  that,  after  the  passage  by  the  city  council  and  board  of 
county  commissioners  of  the  resolution  last  above  mentioned, 
he  had  verified  the  cost  of  the  construction  of  the  proposed 
building  in  the  way  customary  and  usual  with  architects,  which 
was  made  up  at  the  rate  of  thirty-five  cents  per  cubic  foot  for 
the  building,  and  was  indorsed  by  fourteen  or  fifteen  archi- 
tects. 

The  plain titi'  produced  before  the  jury  all  his  plans  for  which 
the  prize  had  been  awarded  him.  He  offered  to  prove  their 
value,  and  offered  to  prove  the  time  employed  and  expense 
incurred  in  the  preparation  of  them.  The  court  excluded  the 
evidence  so  offered. 

The  plaintiff  further  offered  evidence  to  establish  that  by  the 
usage  and  custom  of  architects,  in  the  absence  of  a  special  con- 
tract, the  superintendence  of  the  construction  of  a  building 
belonged  to  the  architect  whose  plans  were  adopted.  This  was 
also  excluded. 
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The  plaintitt'  also  offered  evidence  to  prove  that  by  the  usage 
and  custom  of  architects,  where  prizes  for  plans  were  offered, 
the  plans  of  the  successful  competitors  belonged  to  them,  and, 
if  subsequently  adopted  as  the  plans  to  build  by,  were  always 
paid  for  in  addition  to  the  prize  itself.  To  this  defendants 
objected,  and  the  court  sustained  the  objection. 

The  plaintiff'  also  offered  evidence  to  establish  the  value  of 
the  services  rendered  in  verifying  the  coat  of  the  proposed 
building  according  to  the  "Eureka"  plans,  to  which  the  de- 
fendants objected,  and  the  court  sustained  the  objection. 

This  was  all  the  evidence  given  or  offered  to  be  given  in 
the  cause. 

The  plaintiff'  then  rested  his  case.  Whereupon  the  court 
directed  the  juiy  to  Und  for  the  defendants. 

The  jury  returned  a  verdict  for  defendants  as  directed  by  the 
court,  and  judgment  was  entered  therein. 

To  reverse  this  judgment  this  writ  of  error  was  brought. 

It  will  be  observed  that  no  evidence  was  introduced  or  offered 
to  show  that  the  plans  of  the  plaintiff'  were  used  by  the  defend- 
ants, or  either  of  them,  or  that  the  building  for  which  they 
were  used  was  ever  erected. 

It  is  clear  that  if  the  plaintiff  has  any  right  of  action  it  must 
arise  on  the  resolutions  adopted  by  the  board  of  county  com- 
missioners August  25,  and  the  city  council  October  10,  1873. 
All  that  had.taken  place  before  those  dates  was  the  making  of  a 
contract  between  the  city  and  the  county,  by  which  they  agreed 
to  join  in  the  erection  of  a  public  building  in  the  Court-house 
square,  each  party  to  build  and  pay  for  its  own  part  of  the 
structure ;  an  offer  by  the  city  and  county  of  three  prizes  for 
the  best  plans ;  an  award  of  the  prizes  by  which  the  third  prize, 
of  $1,000,  was  given  to  the  plaintiff'  in  error,  with  the  distinct 
notice  that  "  the  award  should  not  be  considered  as  indicating 
a  preference  for  either  of  said  plans  as  to  which  should  be 
iinally  adopted,  from  which  the  said  building  should  be  erected," 
and  the  payment  to  and  the  receipt  by  the  plaintiff'  of  the  pi-ize 
awarded  him. 
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By  the  payment  to  the  plaintiff  in  error  of  the  prize,  the  de- 
fendants discharged  every  obligation  due  from  them  to  him 
arising  out  of  the  preparation  of  plans  for  the  proposed  build- 
ing. Upon  that  payment  being  made,  no  contract  whatever, 
either  express  or  implied,  existed  between  the  plaintiff"  and  the 
defendants. 

If,  therefore,  the  plaintiff  had  any  right  of  action  aguiiist  de- 
fendants, it  must  have  arisen  by  reason  of  tVie  adoption  of  the 
resolution  just  mentioned,  and  what  was  done  by  plaintiff  after 
its  adoption. 

The  resolution  was  the  voluntary  act  of  the  city  council  and 
county  commissioners.  It  was  not  a  proposition,  but  simply 
the  expression  of  a  purpose  to  build  their  structure  after  the 
plans  of  the  plaintiff,  subject  to  such  changes  and  niodiiications 
as  might  thereafter  be  determined  upon  by  the  common  coun- 
cil and  the  county  board.  The  resolution  was  not  adopted  at 
the  instance  or  suggestion  of  the  plaintiff.  Suppose  that  the 
day  afterits  adoption  the  resolution  had  been  reconsidered  and 
rescinded,  would  the  defendants  nevertheless  have  been  liable 
for  the  value  of  the  plans  and  for  five  per  cent,  on  the  estimated 
cost  of  the  building  for  superintendence,  amounting  in  the  ag- 
gregate to  near  one  hundred  and  forty-six  thousand  dollars  ? 

Suppose  a  private  person  should  announce  his  purpose  to 
build  a  bouse  alter  a  design  which  he  had  seen  in  an  architect's 
ojEce,  but  before  he  begins  the  execution  of  his  pui-pose  changes 
his  mind,  never  calls  for  or  uses  the  plans,  or  even  builds  the 
house,  is  he  liable  to  the  architect  for  the  value  of  the  plans 
and  for  superintendence  ?  In  such  a  case  there  certainly  is  no 
contract  between  him  and  the  architect  upon  which  a  recovery 
can  be  based. 

The  claim  of  the  plaintiff"  is,  that  by  the  adoption  of  the  reso- 
lution by  the  city  council  and  county  board,  without  any  act 
done  or  assent  on  his  part,  they  were  bound  to  go  on  and  erect 
the  building  on  his  plans  and  expend  |2,909,000,  its  festimated 
cost. 

The  resolution  did  not  bind  the  plaintiff"  to  furnish  his  plans 
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and  superintend  the  bnildiug.  There  was  no  mutuality  and, 
therefore,  no  consideration — both  of  which  are  essential  to  a 
contract.  Notwithstanding  the  resolution,  the  plaintiff  might 
have  said,  I  will  not  furnish  my  plans  and  I  will  not  superin- 
tend the  building,  and  the  defendants  would  have  had  no  claim 
on  him. 

If  one  does  not  accede  to  a  promise  as  made,  the  other  party 
is  not  bound  by  it.  (Tuttle  v.  Love,  7  Johns.,  470.)  When  A 
signs  a  writing  by  which  he  declares  he  will  sell  toB  his  house 
at  a  certain  price,  this  is  a  mere  proposition  and  not  a  contract. 
(Tucker  v.  Woods,  12  Johns.,  189.) 

In  Woods  V.  Edwards,  19  Johns.,  205,  where  A  wrote  that  he 
had  agreed  to  a  substitute  for  an  existing  agreement  which  he 
would  execute,  Spencer,  C.  J.,  said  the  proposition  of  A  to 
execute  the  new  agreement  was  not  binding  on  him,  as  well 
on  the  ground  of  want  of  consideration  as  want  of  mutuality, 
since  the  plaintiffs  on  their  part  were  not  bound  to  execute  the 
agreement. 

In  the  case  of  Kingston  v.  Phelps,  Peak,  227,  the  plaintiff 
proved  that  the  defendant  consented  to  be  bound  by  an  award 
to  be  made  on  a  submission  by  other  underwriters  on  the  same 
policy,  but  the  witness  proved  no  agreement  on  the  part  of  the 
plaintiff  to  be  bound  by  the  award.  Lord  Kenyon  held  there 
was  no  mutuality,  and,  therefore,  the  defendant's  agreement 
was  a  mere  nudum  pactum.. 

An  offer  of  a  bargain  by  one  person  to  another  imposes  no 
obligation  upon  the  former  unless  it  is  accepted  by  the  latter 
upon  the  terms  on  which  the  offer  was  made.  Any  qualifica- 
tion of  or  departure  from  these  terms  invalidates  the  offer,  un- 
less the  same  be  agreed  to  by  the  party  who  made  it.  (Eliason 
V.  Henshaw,  4  Wheat,  225 ;  Welch  v.  Alton,  5  Gil,  (111.,)  225 ; 
McClay  v.  Harvey,  90  111.,  525.) 

In  this  case,  there  being  only  an  expression  of  purpose  by 
one  party  to  erect  a  building  according  to  plans  antecedently 
made  by  another,  and  no  obligation  entered  into  by  the  other 
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part}',  and  no  plans  used  or  building  erected,  there  was  no  con- 
tract between  the  parties,  either  express  or  implied. 

If  we  are  correct  in  this  conclusion,  then  all  the  evidence 
oft'ered  by  the  plaintift"  to  prove  the  value  of  the  plans,  and  the 
time  employed,  and  the  expenses  incurred  in  their  pre[)aration, 
was  irrelevant  and  immaterial. 

The  only  purpose  for  which  such  evidence  could  be  admitted 
would  be  to  prove  the  damage  sustained  by  the  plaintiff  by 
the  breach  of  his  alleged  contract  with  the  defendants.  But 
if  he  had  no  contract,  express  or  implied,  he  was  entitled  to 
no  damage,  and  could  show  none. 

It  is  complained  that  the  evidence  offered  to  prove  the  cus- 
tom of  architects  was  excluded.  We  think  it  was  rightly 
excluded. 

Proof  of  usage  can  only  be  received  to  show  the  intention 
or  understanding  of  the  parties  in  the  absence  of  a  special 
agreement,  or  to  explain  the  terms  of  a  written  contract. 
(Hutchinson  v.  Tatham,  8  Law  Kep.,  C.  P.,  482 ;  Field  v.  Le- 
lean,  30  L.  J.  Ex.,  168;  Baywater  v.  Richardson,  1  A.  &  E., 
508;  liobinson  v.  United  States,  13  Wall.,  363.) 

In  all  cases  where  evidence  of  usage  is  received,  the  rule 
must  be  taken  with  this  qualification,  that  the  evidence  be 
not  repugnant  to  or  inconsistent  with  the  contract.  (Holding 
V.  Pigot,  7  Bing,,'465,  474;  Clark  w.  Roystone,  13  M.  &  W., 
752;  Yeats  v.  Prim,  Holt  N.  P  R.,  95;  Truman  r.  Loder, 
11  A.  &  E.,  589 ;  Blivin  v.  New  .England  Screw  Co.,  23  How., 
420.) 

The  inference  from  these  principles  is  inevitable,  that  unless 
some  contract  is  shown  evidence  of  usage  or  custom  is  imma- 
terial. 

The  plaintiff  in  error  says  he  was  ready  to  prove  a  custom 
of  architects,  that  when  prizes  were  otfered  for  plans  of  a  build- 
ing, the  successful  competitor  remained  the  owner  of  his  own 
designs,  and  if  they  were  adopted  he  was  entitled  to  compensa- 
tion therefor  in  addition  to  the  prize,  and  that,  by  the  same 
custom,  the  adoption  of  his  plans  entitled  him  to  superintend 
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the  erection  of  the  building,  and  to  the  usual  remuneration 
therefor.  He  claims,  therefore,  that,  in  view  of  this  custom, 
the  adoption  of  his  plans  by  the  passage  of  the  resolution  re- 
ferred to  by  the  city  and  county  boards  amounted  to  a  con- 
tract, on  the  part  of  the  defendants,  to  pay  for  the  plans  and 
employ  him  to  superintend  the  erection  of  the  building,  and 
pay  hiui  therefor. 

The  otier  of  the  plaintifl'  iu  error  to  prove  certain  facts  hav- 
ing been  rejected,  he  must  bo  presumed  to  be  able  to  prove 
what  he  offered  to  prove.  We  must,  therefore,  assume  that 
the  custom  which  he  offered  to  prove  did  in  fact  exist.  But 
what  was  the  custom  ?  Clearly,  that  if  the  building  was  erected 
according  to  the  successful  plans,  the  architect  was  entitled  to 
pay  therefor.  That  was  such  an  acceptance  and  adoption  of 
his  plans  as  would  give  him  the  right  to  compensation  there- 
for, and  the  right  to  superintend  the  erection  of  the  building 
and  receive  the  usual  remuneration.  The  custom  certainly 
did  not  bind  the  party  who  offered  prizes  for  plans,  after  hav- 
ing paid  the  prizes,  to  pay  also  for  plans  that  he  never  used, 
and  for  superintendence  of  a  building  that  he  never  erected, 
merely  because  he  had  selected  a  particular  plan  and  announced 
his  purpose  to  build  in  accordance  with  it.  If  such  were  the 
custom  and  usage  of  architects  in  Chicago,  it  was  an  absurd 
and  unreasonable  custom,  and  therefore  not  binding.  (The 
United  States  v.  Buchanan,  8  How.,  83;  3  Wash.,  149.) 

If  the  plaintiff"  in  error  had  ottered  to  show  that,  after  the 
passage  of  the  resolution  by  which  his  plan  was  accepted,  the 
defendants  had  erected  their  building  according  to  his  plans, 
then  the  evidence  of  the  custom  would  have  been  pertinent. 
But  he  made  no  such  offer,  and  it  is  to  be  presumed  no  such 
fact  existed.  The  evidence  of  this  custom  was,  therefore,  prop- 
erly excluded. 

The  plaintiff'  in  error  complains  that  he  was  not  allowed  to 
prove  the  value  of  his  services  in  verifying  the  cost  of  the  pro- 
posed building  according  to  his  plans. 

We  think  the  court  was  right  in  excluding  this  evidence. 
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There  was  uo  proof,  uor  any  offer  of  proof,  to  show  that  the 
services  of  the  plaintiff  were  rendered  at  the  instance  or  re- 
quest of  defendants,  or  either  of  them.  From  all  that  appears, 
the  services  were  voluntarily  rendered  by  the  defendant,  and 
no  use  whatever  was  made  of  the  results  of  his  investigation. 
The  law,  therefore,  does  not  iinply  a  contract  to  pay  for  them, 
and  proof  of  their  value  was  quite  immaterial. 

The  evidence  rejected  was  properly  excluded  on  another 
ground.  The  defendants  were  charged  in  the  declaration  with 
a  joint  liability,  but  there  was  no  privity  between  them,  either 
by  law  or  contract.  The  evidence  offered  was  to  show  a  joint 
liability.  So  far  as  it  went  it  failed  to  do  this;  on  the  con- 
trary, it  was  made,  to  appear  that  each  of  the  defendants  was 
building  its  own  part  of  the  structure  at  its  own  expense,  and 
for  its  own  use.  After  the  award  and  payment  of  the  prizes 
they  assumed  no  joint  liability,  as  the  evidence  admitted  clearly 
showed ;  and  the  evidence  offered  did  not  tend  to  establish 
a  joint  liability.  It  did  not,  therefore,  support  the  case  made 
in  the  declaration,  and  was  properly  excluded  from  the  jury. 
As  the  plaintiff  asked  no  leave  to  amend,  this  ruling  of  the 
court  is  not  a  ground  of  error. 

We  find  no  error  in  the  record.  The  judgment  of  the  Cir- 
cuit Court  must  be  affirmed. 

Affirmed. 
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The  Northwestern  Mutual  Life  Insurance  Company  v. 
George  P.  Nelson,  administrator  of  William  Cook,  de- 
ceased, Jane  Cook,  et  al. 

1.  Evidence  attempting  to  avoid  on  tlie  gronnd  of  frand  or  duress  a  deed 

regular  in  appearance,  and  witli  a  duly  certified  acknowledgment, 
should  be  clear  and  convincing. 

2.  The  signature  ot  a  married  woman  to  a  deed  held,  on  the  evidence,  not 

to  have  been  obtained  bj'  duress. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

D.  G.  Sooker,  for  appellant. 

John  J.  Ingalls,  for  appellee. 

Woods,  J. — The  Northwestern  Mutual  Life  Insurance  Com- 
pany, appellant,  filed  its  bill  in  the  court  below  for  the  fore- 
closure of  a  mortgage  on  certain  lots  in  the  city  of  Wyaudotte, 
and  a  tract  of  land  containing  sixty  acres  situate  outside  that 
city,  all  in  the  county  of  Wyandotte,  in  the  State  of  Kansas, 
alleged  to  have  been  executed  by  William  Cook  and  Jane 
Cook,  his  wife,  dated  December  10,  1874,  to  secure  the  bond 
of  William  Cook  for  live  thousand  dollars. 

The  city  lots  were  the  property  of  William  Cook,  but  the 
tract  of  sixty  acres  was  the  separate  property  of  his  wife,  Jane 
Cook 

Jane  Cook  filed  her  answer,  in  which  she  admitted  the  exe- 
cution of  the  bond,  but  denied  the  execution  of  the  mortgage 
as  set  forth  in  the  bill  of  complaint.  Her  account  of  the 
execution  of  the  mortgage,  as  given  in  her  answer,  was  as 
follows : 

"This  defendant  alleges  that  on  or  about  the  time  men- 
tioned in  the  plaintiff's  bill  as  the  time  when  said  bond  and 
mortgage  therein  set  out  were  executed,  the  said  William 
Cook,  her  husband,  requested  her  (this  defendant)  to  sign  a 
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mortgage  to  the  plaintiff,  as  mortgagee,  to  secure  a  loan  of , 
money  to  be  loaned  by  the  plaintiff  to  him,  said  William 
Cook,  her  husband,  and  informed  her  that  such  mortgage 
was  upon  certain  lots  of  his  in  Wyandotte  city ;  and  upon  this 
defendant  asking  him,  her  said  husband,  to  let  her  read  the 
said  mortgage,  he,  her  said  husband,  refused  to  permit  this  de- 
fendant to  read  the  same.  This  defendant  then  asked  whether 
said  mortgage  covered  her  land  outside  the  city,  and  was  told 
by  h6r  said  husband  that  it  did  not,  but  this  defendant  refused 
to  sign  the  same,  whereupon  her  said  husband  took  hold  of  this 
defendant,  and  by  physical  force  seated  this  defendant  in  a 
chair  at  the  table,  and  put  a  pen  in  her  hand,  and,  placing  his 
hands  on  this  defendant's  shoulder  and  arm,  commanded  and 
compelled  her  to  write  her  name,  which  she  did  and  not  other- 
wise, and  not  of  her  own  free  will  and  accord,  but  that  she 
was  compelled  to  sign  said  mortgage  by  force  and  threats 
of  her  said  husband,  and  that  the  same  was  signed  under 
duress,  by  actual  force,  physical  coercion,  and  the  use  of  vio- 
lence and  compulsion  of  her  said  husband,  and  through  and 
by  such  duress,  force,  physical  coercion,  and  not  otherwise, 
she  was  made  to  sign  such  mortgage;  and  this  defendant  avers 
and  alleges  that  such  mortgage  is  not  her  deed. 

"And  this  defendant,  further  answering,  says  that  afterwards, 
when  Alison  Crockett,  the  officer  certifying  to  the  acknowl- 
edgment of  said  mortgage,  came  into  the  room  where  this 
defendant  was,  to  take  such  acknowledgment,  said  Crockett 
informed  defendant  that  said  mortgage  was  upon  some  city 
lots  belonging  to  her  husband  and  did  not  cover  her  land; 
that  defendant  believed  said  declaration  to  be  true;  that 
Crockett  did  not  read  said  mortgage  to  defendant,  or  otherwise 
explain  the  contents  thereof,  except  as  herein  stated ;  that  de- 
fendant did  not.  read  said  mortgage  because  she  believed  the 
declaration  of  said  Crockett  to  be  true,  and  feared  to  offend 
her  husband  by  refusing  to  acknowledge  the  signature  to  said 
mortgage  as  hers." 

Her  answer  further  alleged  as  follows : 
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"The  said  Alison  Crockett  was  the  agent  of  the  plaintiff 
herein,  in  loaning  money  to  her  said  husband,  William  Cook, 
and  taking  said  mortgage  in  security  therefor ;  and  when,  be 
took  said  acknowledgment  and  made  the  representations  afore^ 
said,  that  this  defendant's  land  was  not  included  in  said  mort' 
gage,  he  was  acting  as  the  agent  of  the  plaiqtiff  herein,  and 
that  he  then  had  full  knowledge  and  well  knew  that  the  land 
above  described  (the  sixty-acre  tract)  was  the  property  of  this 
defendant  and  was  included  in  said  mortgage." 

To  this  answer  the  general  replication  was  filed. 

William  Cook  having  died  before  the  commencement  of 
the  suit,  George  P.  Nelson,  administrator  of  his  estate,  and 
other  defendants,  answered,  but  their  answers  are  immaterial, 
as  no  questions  are  involved  in  this  appeal  except  such  as  arise 
upon  the  answer  of  Jane  Cook. 

Upon  the  issue  made  by  the  pleadings  proofs  were  taken, 
and  upon  final  hearing  the  court  made  a  decree  foreclosing 
the  mortgage  upon  the  city  lots,  but  as  to  the  sixty-acre  tract 
the  court  found  for  defenidant,  Jane  Cook,  and  declared  that 
the  mortgage  was  not  a  lien  thereon,  and  omitted  said  tract 
from  the  decree  of  sa^e. 

The  insurance  cojnpany,  being  dissatisiied  with  the  decree 
of  the  court  belaw,  has  brought  the  case  here  on  appeal. 

The  defense  relied  on  is,  that  the  signature  of  Jane  Cook  to 
the  mortgage  was  obtained  by  means  of  the  false  representa- 
tions of  her- husband  and  by  compulsion,  through  the  application^, 
of  physical  force,  and  that  her  acknowledgment  was  obtained  \ 
by  means  of  the  false  representations  of  her  husband  and  the  - 
officer  by  whom  she  made  it>  in  respect  to  the  contents  of  the  - 
mor^ge,. 

The  defense  rests  mainly  upon  the  answer  and  upon  the  dep- 
osition of  Mrs.  Cook. 

There  was  only  one  person  present  besides  Mrs.  Cook  when 
the  mortgage  was  signed  by  her.  This  was  her  husband,  Will- 
iam Cook.  And  there  were  only  two  persons  present  besides 
Mrs.  Cook  when  the  acknowledgment  of  the  mortgage  was 
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taken.  These  were  William  Cook,  her  husband,  and  Alison 
Crockett,  register  of  deeds  for  Wj'andotte  county,  before  whom 
the  acknowledgment  was  made.  Of  these,  both  William  Cook 
and  Crockett  are  dead.  Jane  Cook  is,  therefore,  the  only  liv- 
ing witness  of  what  transpired  when  the  mortgage  was  signed 
aiid  acknowledged  by  her. 

She  admitted  her  signature  to  the  mortgage,  but  said  it  was 
obtained  in  the  following  manner:  Cook,  her  husband,  came 
in  and  asked  her  to  sign  the  mortgage;  He  stated  that  it 
covered  the  town  lots  in  Wyandotte.  She  declined  to  sign  it. 
What  then  took  place  is  thus  stated  by  ^Irs.  Cook:  "  He  said 
if  I  did  not  sign  that  mortgage  he  would  come  off  down-town 
and  go  to  drinking  till  he  killed  himself;  these  are  just  the 
words  he  said ;  and  then  from  that  he  said  he  was  going  to 
compel  me  to  sign  it ;  and  then,  as  I  say,  he  forced  me  into  the 
chair;  he  took  me  and  set  me  in  the  chair  and  held  me  there, 
and  took  the  pen  and  put  it  in  my  hand,  and  guided  my  hand 
and  wrote  my  name  there." 

"in  answer  to  the  question,  "  How  is  it  that  your  name  is 
so  well  written  on  the  mortgage  ? "  she  said,  "After  he  got 
through  he  took  the  pen  and  straightened  the  places." 

She  further  testified  as  follows : 

"After  the  mortgage  was  signed,  Crockett  came  in.  He 
asked  me, '  Where  is  the  papers ;  are  you  going  to  sign  ? '  Mr. 
Cook  spoke  up  and  said,  'It  is  already  signed.'  He  asked  me 
then  if  I  signed  it.  I  did  not  say  anything.  Mr.  Cook  stood 
T)etween  me  and  Mr.  Crockett;  he  as  much  as  told  me  to  keep 
my  mouth  shut  by  his  motions.  He  looked  me  right  in  the 
face." 

She  further  testitied  that  Crockett  did  not  explain  to  her  the 
contents  of  the  mortgage  before  taking  her  acknowledgment. 
He  simply  told  her  that  the  mortgage  was  nothing  to  injure 
her;  that  it  was  on  property  down  on  Minnesota  avenue. 

The  complainant  introduced  in  evidence  the  original  mort- 
gage, and  also  the  original  of  a  draft  which  Mrs.  Cook  testified 
bore  her  indorsement,  and  her  original  deposition  in  this  case 
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bearing  her  signature.  The  evidence  of  three  experts  in  hand- 
writing was  also  introduced  for  compkinant.  They  all  testified 
that  the  signature  of  Mrs.  Cook  to  the  mortgage  and  deposition 
and  her  indorsement  of  the  draft  were  written  by  the  same 
person  ;  that  the  signature  to  the  mortgage  appeared  to  be  in 
the  same  natural  and  voluntary  hand  as  the  other  signatures, 
and  that  upon  inspection  through  a  glass  showed  no  signs  of 
having  been  touched  up  or  altered. 

The  three  original  signatures  were  exhibited  to  the  court. 
An  inspection  of  them  with  the  naked  eye  satisfies  us  that 
Mrs.  Cook's  statement  that  her  signature  to  the  mortgage  was 
made  in  the  manner  described  in  her  deposition  cannot  be 
true.  It  is  as  free  and  natural  as  her  signature  to  her  deposi- 
tion or  her  indorsement  of  the  draft.  It  bears  no  signs  of 
constraint,  as  vfould  inevitablj'  have  been  the  case  if  she  had 
reluctantly  held  the  pen  and  it  had  been  guided  by  another 
'  hand  and  will.  It  bears  no  signs  of  any  change  or  filling  up 
or  straightening.  On  this  subject  the  inspection  of  the  signa- 
tures leaves  no  doubt  in  our  minds.  The  narrative  of  Mrs. 
Cook  in  regard  to  the  manner  in  which  her  signature  to  the 
mortgage  was  made,  is  contradicted  by  the  signature  itself 
and  a  comparison  of  it  with  the  others  put  in  evidence.  How, 
then,  can  we  give  credence  to  her  testimony  touching  the  rep- 
resentations of  her  husband  in  relation  to  the  contents  of  the 
mortgage,  and  her  account  of  the  manner  in  which  her  ac- 
knowledgment was  taken  ? 

When  a  deed  or  mortgage  regular  in  appearance,  and  bear- 
ing the  genuine  signature  and  duly  certified  acknowledgment 
of  the  grantor  or  mortgagor,  is  attacked,  the  evidence  to  im- 
peach it  should  be  clear  and  convincing. 

In  the  case  of  Howlaud  v.  Blake,  97  U.  S.,  624,  this  court 
said:  "Tfte  burden  rests  upon  the  moving  party  of  overcom- 
ing the  strong  presumption  arising  from  the  terms  of  a  written 
instrument.  If  the  proofs  were  doubtful  and  unsatisfactory ;  if 
there  is  a  failure  to  overcome  this  presumption  by  testimony 
entirely  plain  and  convincing  beyond  reasonable  controversy, 
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the  writing  will  be  held  to  express  correctly  the  intention  of_ 
the  parties.  A  judgment  of  the  court,  a  deliberate  deed  or 
writing,  are  of  too  much  solemnity  to  be  brushed  away  by 
loose  and  inconclusive  testimony."  (See,  also,  Shelbourn  v. 
Inchiquin,  1  Bro.  Ch.  R.,  338,  341 ;  Henkle  v.  Royal  Assurance 
Co.,  1  Ves.  Jr.,  317;  Townshend  v.  Stungroom,  6  Ves.  Jr., 
332,  338 ;  Gillespie  v.  Morn,  2  John.  Ch.  R.,  585 ;  Lyman  v. 
United  Lis.  Co.,  Id.,  630 ;  Graves  v.  Boston  Marine  Ins.  Co., 
2  Cranch,  444.) 

The  acknowledgment  of  a  deed  can  only  be  impeached  foi' 
fraud;  and  the  evidence  of  fraud  must  be  clear  and  convincing. 
(Russell  V.  Baptist  Theological  Union,  73  III,  337.) 

In  this  case,  the  testimony  of  Mrs.  Cook  touching  the  man- 
ner in  which  her  signature  to  the  mortgage  was  obtained  is  so 
incredible  that  her  account  of  the  way  in  which  her  acknowl- 
edgment was  taken  is  entitled  to  little  weight. 

We  have  not  thought  it  necessary  to  consider  the  question 
whether,  under  the  statute  of  Kansas,  the  communications  be- 
tween herself  and  her  late  husband,  testified  to  by  Mrs.  Cook, 
are  admissible  in  evidence. 

It  is  unnecessaiy  to  discuss  the  other  evidence  in  this  case. 
It  is  sufficient  to  say  that  it  is  entirely  circumstantial,  and  its 
weight  is  decidedly  against  the  defense  set  up  by  Mrs.  Cook. 

We  are  of  opinion  that  there  was  no  evidence  in  the  case 
sufficient  to  overcome  the  effect  of  the  mortgage  and  the  offi- 
cer's certificate.  The  Circuit  Court  should,  therefore,  not  have 
excepted  the  sixty-acre  tract  from  its  decree  of  foreclosure. 
For  this  error  the  decree  must  be  reversed,  and  the  cause  re-, 
manded  with  directions  to  enter  a  decree  for  complainant  in 
.conformity  with  this  opinion. 

Reversed. 
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George  P.  Humphrey  v.  Sanford  Baker. 

1.  Where  a  Jeoree  was  entered  bj''  an  interior  court  in  exact  accordance 

witli  a  mandate  issued  by  tliis  court  on  a  previous  appeal,  an  appeal 
will  not  be  entertained  from  that  decree,  but  will  be  dismissed. 

2.  This  will  be  done  althouoh  additional  issue.'!  may  be  raised  in  the  lower 

court  by  supplemental  bills  of  review  filed  subsequent  to  such  decree, 
for  the  relief  therein  prayed  maj',  be  made  by  decree  in  the  supple- 
mental proceeding. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 
Motion  to  dismiss. 

Theodore  Romeyn,  for  appellee,  on  motion  to  dismiss. 

John  Atkinson,  for  appellant. 

Waite,  C.  J. — At  the  last  term,  on  a  former  appeal  in  this 
case,  (Baker  y.  Humphrey,  101  U.  S.,  494,)  we  decided  "  that 
the  complainant  Baker  deposit  in  the  clerk's  office,  for  the  use 
of  the  defendant  George  P.  Humphrey,  the  sum  of  $25  ;  and 
that  Humphrey  thereupon  convey  to  Baker  the  premises  de- 
scribed in  the  bill,  and  that  the  deed  contain  a  covenant 
against  the  grantor's  own  acts  and  the  demands  of  all  other 
persons  claiming  under  him."  A  mandate  was  thereupon 
issued  to  the  Circuit  Court  to  enter  a  decree  in  accordance 
with  this  decision,  and  carry  it  into  effect.  Pursuant  to  this 
mandate  a  decree  was  entered,  of  which  no  complaint  is  made. 
The  money  was  deposited  with  the  clerk  at  or  before  the  time 
of  the  decree,  and  immediately  thereafter  a  deed,  in  all  re- 
spects appropriate  in  form,  was  prepared  and  presented  to 
Humphrey  for  execution.  This  he  neglected  to  do,  and  he 
was  ordered  to  show  cause  why  he  should  not  be  attached  for 
contempt  on  that  account.  In  obedience  to  this  order  he  ap- 
peared, and  for  cause  showed — 

"  1st.  That  before  said  decree  was  entered  the  Circuit  Court 
gave  him  leave  to  file,  and  he  did  file,  a  bill  of  supplement 
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and  review  to  obtain  reimbursement  for  taxes  and  improve- 
ments paid  and  made  upon  the  premises  it)  question. 

"  2d.  That  said  bill  was  duly  tiled  before  said  decree  was 
entered,  and  the  complainant,  who  is  the  defendant  therein, 
has  appeared  and  demurred  thereto,  and  the  same  is  now 
pending  and  undetermined. 

"  3d.  That  this  defendant  has  been  advised,  and  verily  be- 
lieves, that  no  process  would  issue  against  him  to  compel  him 
to  sign  the  deed  in  question  until  the  questions  presented  by 
his  said  bill  were  disposed  of." 

Upon  the  hearing  Humphrey  was  adjudged  to  be  in  con- 
tempt, and  it  was  decreed  that  he  stand  committed  to  the  De- 
troit house  of  correction  until  ,he  executed  the  deed,  unless 
sooner  discharged  by  the  court. 

From  this  order  of  commitment  the  present  appeal  has  been 
taken,  which  the  appellee  now  moves  to  dismiss. 

In  Stewart  v.  Salamon,  94  U.  S.,  361,  we  decided  that  we 
would  not  entertain  an  appeal  from  a  decree  entered  in  exact 
accordance  with  our  mandate  on  a  former  appeal,  and  that 
when  such  an  appeal  was  taken  we  would  on  application  ex- 
amine the  decree,  and  if  it  conformed  to  the  mandate,  dismiss 
the  case  with  costs.  If  it  did  not,  we  would  remand  the  case, 
with  appropriate  directions  for  the  correction  of  the  errors. 
The  decree  entered  below  in  the  present  case  followed  the 
mandate  in  every  particular,  and  was  in  legal  etfect  ours.  It 
commanded  Humphrey  to  convey,  and  the  proceedings  in 
which  the  order  now  appealed  from  was  entered,  were  for  the 
purpose  of  compelling  him  to  do  what  we  said  must  be  done. 
Instead  of  carrying  our  decree  into  execution  ourselves,  we 
sent  it  below  for  that  purpose.  No  discretion  was  given  the 
Circuit  Court  as  to  requiring  a  conveyance.  That  was  ordered 
here.  The  order  appealed  from  was  in  furtherance  of  our  ex- 
press directions,  and  inay  with  propriety  be  considered  part  of 
our  decree.  It  was  the  appropriate  way  of  getting  the  con- 
veyance which  we  said  must  be  made.  If  in  the  end  it  shall 
appear  that  Humphrey  is  entitled  to  the  relief  he  asks  in  what 
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he  denominates  his  "  bill  of  supplement  and  review,"  the  ap- 
propriate decree  to  that  end  will  be  made  in  that  proceeding. 
The  decree  we  directed  is  the  fifial  decree  in  the  original  suit, 
and  the  court  below  had  nothing  to  do  hut  to  carry  it  into 
execution.  Under  the  rule  established  in  Stewart  v.  Salamon, 
therefore,  the  suit  is  dismissed  with  costs. 

Dismissed. 


The  City  of  Chicago  v.  Thomas  Tilley. 

The  contract  of  the  defendant  in  ei'ror  with  the  city  of  Chicago  to  pre- 
pare plans' for  and  snperintciid  the  building  of  a  city  liall,  held  to 
require  the  city,  and  not  tlie  defendant  in  error,  to  obtain  the  approval 
of  the  plan  by  tlie  commissioners  of  Cook  county,  and  to  allow  the 
defendant  in  error  to  recover  compensation  for  the  woi-k  pei'formed, 
as  he  liad  been  prevented  from  completing  it  by  the  fault  of  tlie  other 
party. 

Ereoe  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

W.  C.  Goudy,  for  plaintift"  in  error. 

Melville  W.  Fuller,  for  defendant  in  error. 

Woods,  J. — On  August  28,  1872,  the  city  of  Chicago  en- 
tered info  a  contract  with  tlie  county  of  Cook,  of  which  it  was 
the  county-seat,  for  the  joint  occupancy  of  block  number  39  in 
the  city,  known  as  the  Court-house  square,  whereby,  among 
other  things,  it  was  agreed  as  follows : 

"  The  said  parties  shall  join  in  the  erection  of  a  public  build- 
ing on  said  block  39,  for  the  use  of  the  county  and  city  govern- 
ments respectively  and  the  courts  of  record  of  said  county. 

"  The  general  exterior  design  of  said  building  shall  be  of  a 
uniform  character  and  appearance,  as  may  hereafter  be  agreed 
upon  by  the  board  of  county  commissioners  and  the  common 
council  of  the  city  of  Chicago. 
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"  That  portion  of  said  building  situate  west  of  the  north  and 
south  centre  line  of  said  block  shall  be  erected  by  the  city  of 
Chicago  at  its  own  expense." 

In  June,  1875,  the  county,  being  ready  to  proceed  with  its 
portion  of  the  building,  appointed  James  J.  Egau  as  its  archi- 
tect, who  entered  upon  the  preparation  of  plans  and  the  con- 
struction of  the  foundation  for  the  couuty's  portion  of  the 
building. 

On  August  9,  1875,  the  city  council  passed  an  ordinance 
which  repealed  all  former  ordinances,  orders,  and  resolutions 
of  the  council  pertaining  to  the  erection  and  construction  of 
the  city's  portion  of  the  new  city  hall  and  court-house,  and 
rescinded  all  former  action  in  relation  to  the  appointment  of 
architects,  and  expressly  provided  that  "  nothing  in  this  ordi- 
nance shall  be  construed  as  to  in  any  manner  affect  or  in  any- 
wise rescind,  impair,  or  amend  any  contract  or  other  agree- 
ment now  subsisting  between  the  city  of  Chicago  and  the 
county  of  Cook." 

On  the  same  day  the  council  passed  an  order,  the  material 
portion  of  which  was  as  follows : 

"  Ordered,  That  one  architect  shall  be  appointed,  whose  duty 
it  shall  be  to  prepare  the  necessary  plans  and  speciiications  for 
the  erection  of  the  city's  portion  of  a  new  city  hall  and  -court- 
house upon  block  39  in  the  original  town  of  Chicago,  com- 
monly known  as  the  Court-house  square,  and  the  general  ex- 
terior design  of  the  same  to  be  of  a  uniform  character  and 
appeai'ance,  as  shall  be  agreed  upon  by  said  architect  and 
board  of  public  works  and  said  county  commissioners ;  said 
architect,  when  the  plans  and  specifications  shall  have  been 
prepared  by  hihi  and  agreed  upon  by  said  board,  to  take  charge 
of  and  superintend  the  construction  of  said  building  to  its  com- 
pletion under  the  direction  and  control  of  said  board  of  public 
works ;  and  said  architect  shall  also  do  and  perform  every  other 
service  or  thing  necessai'y  to  be  done  in  and  about  the  con- 
struction and  erection  of  the  city's  portion  of  said  building  to 
completion,  which  shall  be  required  to  be  done  and  performed 
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by  him  as  such  architect  hy  said  board  of  public  works ;  and 
said  architect  shall  receive  from  the  city  of  Chicago,  as  his  full 
compensation  for  his  entire  services  as  such  architect,  the  sum  of 
$37,500,  said  sum  being  three  per  cent,  of  the  sum  of  $1,250,000, 
which  shall  be  the  entire  cost  of  the  city's  portion  of  said  build- 
ing, and  such  compensation  shall  be  in  full  for  all  services  of 
such  architect,  and  no  other  or  further  compensation  whatever 
shall  be  paid  to  him  by  said  city." 

The  order  further  provided  that  whenever  the  plans  and 
speciiications  should  be  agreed  upon  in  manner  aforesaid  the 
board  of  public  works  should  proceed  with  the  city's  portion 
of  said  building. 

After  the  passage  of  this  order  the  city  council  proceeded 
to  elect  an  architect  to  act  under  its  provisions,  and  the  defend- 
ant in  error  was  chosen. 

On  August  24  he  was  officially  notified  of  his  election,  and 
on  the  same  day  made  known  to  the  officers  of  the  city  his 
acceptance  of  the  office,  and  offered  to  enter  into  a  written 
contract  and  give  bonds,  but  they  were  not  deemed  necessary 
by  the  city  authorities  and  were  dispensed  with. 

Soon  after  the  acceptance  of  employment  by  him  as  archi- 
tect, under  the  order  of  August  9,  he  proceeded  to  prepare 
plans  for  the  city's  portion  of  the  building. 

He  made  plans  for  the  several  floors  or  stories  of  the  build- 
ing, consulted  with  the  beads  of  the  various  departments  of 
the  city  government  as  to  the  accommodations  their  depart- 
ments would  respectively  need,  and  from  the  information  thus 
obtained  made  interior  plans  for  the  proposed  building;  and 
he  also  prepared  designs  and  plans  for  the  exterior  of  the 
building.  These  "plans  or  designs  were  exhibited  to  the  mem- 
bers of  the  board  of  public  works  and  to  the  city  officers,  from 
time  to  time,  during  the  months  of  September,  October,  and 
a  part  of  November,  1875. 

The  board  of  public  works  proceeded  to  advertise  for  bids 
for  excavations  for  the  foundations,  and  the  plaintiff"  prepared 
the  plans  and  specifications  for  such  excavations,  and  also  pre- 
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pared  plans  and  specifications  for  the  foundations  and  sub- 
basennent  of  the  proposed  buildinaj. 

Early  in  November  it  was  ascertained  that  the  plans  prepar- 
ed by  plaintiff  did  not  harmonize  with  the  plans  which  had 
been  prepared  by  Egan,  the  architect  of  the  county;  and, 
pursuant  to  a  resolution  of  the  common  council  passed  Novem- 
ber 15,  a  joiut  meeting  of  the  mayor,  the  city  board  of  public 
works,  the  building  committee  of  the  common  council,  the 
president  of  the  board  of  county  comtaissioners,  and  the  build- 
ing committee  of  the  county  board,  was  held  to  consult  in 
regard  to  some  feasible  plan  by  which  the  difference  arising 
between  the  city  and  county  architects  might  be  satisfactorily 
settled.  This  joint  meeting  was  held,  and  was  attended  not 
only  by  the  city  and  county  officials  mentioned,  but  also  by 
the  plaintiff,  as  architect  of  the  city,  and  Egan,  as  architect 
for  the  county.  They  had  their  respective  plans  there,  and 
explained  them  to  the  officials  in  attendance.  The  result  of 
this  meeting  for  consultation  and  examination  of  plans  was  a 
direction,  by  the  joint  meeting,  to  the  architects  to  prepare  a 
joint  compromise  plan  for  the  exterior  of  the  building. 

The  joint  meeting  adjourned  to  a  future  day,  for  the  purpose 
of  giving  the  architects  time  to  prepai-e  their'  new  plan  or 
plans.  •  On  the  day  to  which  the  adjournment  was  taken  the 
joint  meeting  reassembled,  and  Egan  presented  sketches  of  a 
compromise  plan  embodying  substantially  the  features  upon 
which  the  building  is  now  being  constructed ;  but  Tilley,  the 
plaintiff,  presented  no  plan,  and  did  not  concur  in  oi-  indorse 
Egan's  plan. 

After  an  examination  and  discussion  of  Egan's  compromise 
plan,  the  proof  tends  to  show  that  it  was  ad'opted  by  the  joint 
meeting,  and  the  county  authorities  proceeded  to  act  upou  that 
plan  as  the  one  which  had  been  agreed  upon  and-  settled  by 
the  city  and  county  authorities.  After  the  last  joint  meeting, 
the  proof  tends  to  show  that  the  plaintiff  proceeded  to  prepare 
"  compromise  plans,"  which,  after  a  time,  he  exhibited  in  the 
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auteroora  of  the  council  chamber,  and  also  to  members  of  the 
board  of  public  works  at  the  office  of  the  board. 

On  January-  13,  1876,  at  a  special  meeting  of  the  council 
called  for  the  purpose  of  considering  matters  pertaining  to  the 
city  hall  and  court-honse,  a  resolution  was  passed  by  the  coun- 
cil which,  in  etfect,  directed  the  board  of  public  works  to  adopt 
the  compromise  plans  of  the  defendant  in  error. 

After  this  meeting  of  the  common  council,  the  defendant  in 
error  proceeded  to  complete  his  compromise  plan,  including 
floor  plans  for  each  story,  specifications  for  foundations  and 
sub-basements,  and  plans  for  exterior  elevation,  so  that,  early 
iti  the  spring  of^  1876,  his  plans  were  so  far  advanced  that  he 
could  have  proceeded  with  the  construction  of  the  building, 
and  could  have  had  the  tracings  and  working  drawings  ready 
as  soon  as  needed  for  the  progress  of  the  work.  He  was  ready 
at  all  times  to  proceed  with  the  construction  of  the  building, 
but  was  not  allowed  to  do  so. 

In  the  fall  of  1876  and  spring  of  1877,  when  the  citj'  coun- 
cil determined  to  proceed  with  the  construction  of  the  build- 
ing, he  offered  his  services  as  architect,  but  they  were  refused  ; 
that  is  to  say,  he  ottered  to  proceed  and  perform  his  part  of 
the  contract  by  supervising  the  erection  of  the  building  when 
the  city  was  ready  to  proceed  with  its  construction. 

Oil  August  27,  1878,  the  defendant  in  error  brought  this 
suit.  He  declared  on  the  special  contract  contained  in  the 
order  passed  by  the  city  council  on  August  9,  1875,  and  claim- 
ed the  contract  price  for  his  services,  namely,  $37,500.  His 
declaration  also  contained  the  common  counts  for  work  and 
labor,  goods  sold,  money  lent,  &c. 

The  following  is  a  copy  of  the  account  appended  to  the 
declaration : 

The  city  of  Chicago  to  Thomas  Tilley,  Dr. 

For  services  as  architect  in  preparing  plans  for  the 

new  city  hall |25,000  00 

"    services  as  architect  in  preparing  a  second  set 
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of  plans,  with  specifications  and  diagrams, 

for  the  new  cit.v  hall 42,500  00 

For  services  as  architect  in   superintending  the 

building  of  the  new  citj  hall .\    42,500  00 


$110,000  00 

The  city  of  Chicago  pleaded  the  general  issue.. 

The  evidence  introduced  on  the  trial  of  the  cause  tended  to 
establish  the  facts  above  recited. 

Thereupon  the  court,  among  other  things,  charged  the  jury 
as  follows : 

"There  is  no  provision  in  the  contract,  or  in  any  subsequent 
dealings  or  relations  between  the  parties,  that  shows  how  this 
sum  of  $37,500,  the  compensation  that  Tilley  was  to  receive 
for  his  services,  was  to  be  paid ;  but  I  think  the  fair  pi'esump- 
tion  is,  inasmuch  as  it  was  expected  that  the  erection  of  this 
work  would  extend  to  a  long  term  of  years,  perhaps,  that  the 
plaintiff  was  not  to  wait  until  the  entire  completion  of  the 
work  before  he  received  some  compensation,  and  that  he  was 
to  be  paid  from  time  to  time  upon  some  basis  to  be  established, 
so  that  when  the  work  was  done  he  should  not  have  received 
more  than  thdaggregate  amount  of  his  conipensation. 

"  Tilley  was  employed,  like  any  other  employee  of  the  city, 
to  do  a  certain  thing.  It  was,  as  far  as  practicable,  to  con- 
tribute his  professional  skill,  and  the  suggestion  of  plans  which 
might  or  might  not  be  adopted. 

"It  may  then  be  considered  as  undisputed  that  Tilley  was 
employed  to  prepare  plans  and  specifications,  and  did  some 
work  in  the  line  of  his  employment,  and  for  this  he  is  entitled 
to  compensation,  as  far  as  possible,  at  the  rate  for  which  he 
was  to  do  the  whole  work  under  the  contract ;  that  is  to  say, 
he  had  agreed  to  prepare  plans  and  specifications  and  super- 
intend the  entire  construction  of  the  building  for  |37,500.  He 
did  a  part  of  that  work;  he  did  something  in  the  line  of  his 
duty ;  and  if  it  is  possible  to  ascertain  from  the  proof  and  con- 
tract how  much  his  compensation  should  be  for  the  work,  in 
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the  ratio  of  the  entu'e  compensation,  the  jury  should  arrive  at 
that." 

The  city  of  Chicago  excepted  to  these  charges.  There  were 
other  charges  excepted  to,  but  these  present  all  the  questions 
which  are  raised  by  the  assignments  of  error. 

The  jury  returned  a  verdict  for  the  plaiutiii"  in  the  court 
below  for  |13,000,  on  which  the  court  rendered  judgment. 
This  writ  of  error  is  brought  to  reverse  that  judgment. 

The  assignments  of  error  all  refer  substantially  to  the  con- 
struction put  bj'  the  court  upon  the  contract  between  the  plain- 
tifi'  in  error  and  the  defendant  in  error.  If  the  contract  was 
rightly  construed  by  the  court,  then  all  its  charges  to  the  jury 
were  correct,  and  the  plaintiff  in  error  has  no  ground  of  com- 
plaint. 

The  question  at  what  time  the  defendant  in  error  was  to  re- 
ceive his  compensation  had  become  entirely  immaterial.  If 
he  was  entitled  to  recover  at  all,  he  could,  at  the  time  the  suit 
was  brought,  lawfully  claim  all  the  compensation  that  was 
owing  to  him.  The  point  which  the  plaintift'  in  error  makes 
is  that  he  was  entitled  to  nothing.  Its  argument  is  that  the 
contract  was  an  entire  one,  and  the  defendant  in  error  was 
entitled  to  no  part  of  his  compensation  until  he  had  fully 
completed  and  performed  the  contract  on  his  part;  and  not 
having  done  this,  was  entitled  to  nothing. 

The  evidence  submitted  to  the  jury  tended  to  show,  and  the 
jury  must  have  found,  that  the  defendant  in  error,  when  the 
city  council  decided,  in  the  fall  of  1876,  to  go  on  with  the  con- 
struction of  the  building,  offered  to  proceed  and  perform  his 
part  of  the  contract,  and  that  his  services  were  refused. 

The  question  is  thus  raised  whether,  up  to  that  time,  he  had 
done  what  the  contract  required  him  to  do.  It  is  clear  from 
the  record  that  the  defendant  in  error  never  did  procure  the 
concurrence  of  the  board  of  county  commissioners  in  his  de- 
signs for  the  exterior  of  the  building. 

The  city  claimed  that  his  contract  was  not  only  to  prepare 
the  necessary  plans  and  specifications  for  .the  erection  of  the 
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city's  portion  of  the  new  city  hall,  but  to  obtain  the' approval 
and  adoption  of  his  plans  by  the  board  of  county  commission- 
ers.    In  our  opinion  this  was  not  the  meaning  of  the  contract. 

The  agreement  between  the  city  and  county  for  the  erection 
of  a  building  for  their  joint  use,  whose  general  exterior  design 
should  be  of  uniform  character  and  appearance,  one-half  to  be 
built  by  the  city,  at  its  own  expense,  and  the  other  by  the 
county,  was  still  in  force.  The  county  had  previously  ap- 
pointed its  own  architect.  The  contract  between  the  city  and 
the  defendant  in  error  was  not  based  on  the  idea  that  there 
was  to  be  but  one  design  prepared,  and  that  by  the  defendant  in 
error,  which  was  to  be  satisfactory  both  to  the  city  and  county, 
but  that  both  architects  were  to  devise  plans,  and  there  was  to 
be  a  general  conference  and  a  selection  of  one  or  the  other  of 
these  plans,  or  the  adoption  of  some  compromise  plan. 

The  city  could  not  reasonably  expect  any  architect  to  give 
his  time  and  labor  in  devising  plans  for  a  building  on  the  con- 
dition that  he  was  to  receive  no  compensation  unless  he  pro- 
cured the  assent  to  his  plans  of  another  body  of  fifteen  persons, 
which  had  employed  its  own  architect  to  devise  plans  for  the 
same  building,  and  no  prudent  man  would  agree  to  such  a 
contract. 

It  seems  reasonably  clear  from  the  contract  itself,  and  the 
circumstances  under  which  it  was  made,  that  the  city  itself 
took  the  risk  of  secui'iug  the  agreement  of  the  county  to  some 
plan.  It  was  indispensable  that  there  should  be  some  concur- 
rence of  views  between  the  authorities  of  the  city  and  county 
touching  the  external  appearance  of  the  building.  The  ante- 
cedent contract  between  the  city  and  the  county  required  this. 
It  was  clear  that  sooner  or  later  the  authorities  of  the  city  and 
county  would  concur  in  some  common  plan.  The  contract 
between  the  city  and  the  defendant  in  error  was  for  the  serv- 
ices of  the  latter  to  aid  in  devising  a  plan  to  which  the  county 
might  be  induced  to  accede.  The  county  at  the  same  tinie 
had  its  own  architect  at  work  devising  a  plan  for  the  same 
building.    The  city  aud  county  would  thus  have  two  designs 
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from  which  to  make  their  choice,  and,  if  neither  were  accept- 
able, have  two  architects  to  devise  a  compromise  plan. 

The  preparation  of  a  design  for  the  exterior  of  the  building 
was  but  a  small  part  of  the  work  which  the  defendant  in  error 
contracted  to  do.  He  was  required  to  prepare  plans  and  speci- 
fications for  excavations  for  the  foundations,  and  for  the  founda- 
tions themselves,  and  for  the  sub-basement;  to  prepare  plans 
and  specifications  for  the  interior  of  the  building;  to  divide  it 
into  the  apartments  necessary  to  accommodate  the  business  of 
the  city;  to  lay  ofi"  the  corridors,  halls,  staircases;  to  devise 
all  the  interior  conveniences  and  decorations  of  a  large  and 
costly  building ;  to  select  and  specify  the  materials  of  every 
description  that  were  to  be  used;  to  decide  upon  and  make 
drawings  for  the  structure  of  the  inside  walls,  the  floor,  the 
roof;  to  make  designs  for  the  wood-work,  and  to  provide  for 
plastering,  plumbing,  and  painting.  All  these  matters  were 
to  be  settled  by  him,  and  minute  and  detailed  specifications 
were  to  be  prepared  for  the  entire  work,  so  that  contractors 
might  be  able  to  bid  intelligently. 

The  work  which  the  defendant  in  error  undertook  to  do,  in 
preparing  the  necessary  plans  and  specifications  for  the  build- 
ing, was  a  vast  one,  requiring  much  time  and  great  labor  and 
skill  on  Ills  part,  and  the  aid  of  draftsmen,  clerks,  and  other 
assistants.  To  construe  his  contract  to  mean  that  he  was  to 
do  all  this  work  and  receive  no  compensation  for  it  unless  he 
could  induce  the  board  of  county  commissioners  to  agree  to 
his  plan  for  the  exterior  design,  and  reject  that  of  their  own 
ai'chitect,  is  to  give  it  a  meaning  which  in  our  judgment  neither 
of  the  parties  to  it  ever  contemplated.  It  is  no  reply  to  this  to 
say  that  he  might  have  prepared  his  designs  for  the  exterior 
of  the  building  and  secured  the  concurrence  of  the  county 
board  therein  before  proceeding  with  the  residue  of  the  work. 
There  is  nothing  in  the  contract  which  indicates  that  the  de- 
fendant in  error  was  expected  to  do  this.  If  such  had  been 
the  purpose  of  the  pai'ties,  it  would  have  been  easy  to  express 
it.  On  the  contrary,  by  the  very  terras  of  the  contract  it  was 
24  v2 
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as  much  the  duty  of  the  city  board  of  public  works  as  of  the 
defendant  in  error  to  procure  the  approval  by  the  county 
board  of  the  exterior  design  prepared  by  him. 

The  fact  is  apparent  that  the  contingency  of  a  disagreement 
between  the  city  and  county  authorities  in  regard  to  the  ex- 
.terior  plan  ot  the  building  was  not  anticipated,  and  no  provision 
was  made  for  it.  The  thing  to  be  done  by  the  defendant  in 
error  was  "to  prepare  the  necessary  plans  and  specifications 
for  the  erection  of  the  new  city  hall  and  court-house,"  and  to 
superintend  the  erection  of  the  building  when  the  exterior 
design  had  been  agreed  upon  by  himself,  the  board  of  public 
works  of  the  city,  and  the  county  commissioners. 

The  proceedings  of  the  city  council  show  that  this  was  the 
construction  which  it  put  on  its  contract  with  the  defendant  in 
error.  In  November,  1875,  when  it  was  found  that  the  plans 
of  the  defendant  in  error  and  Egan  did  not  harmonize,  the 
city  council  passed  a  resolution  calling  a  joint  meeting  of  the 
mayor,  the  board  of  public  works,  the  building  committee  of 
the  council,  and  the  president  and  building  committee  of  the 
county  board,  to  consult  about  some  plan  by  which  the  ditfer- 
ence  between  the  city  and  county  architects  might  be  satisfac- 
torily settled.  The  result  of  the  meeting  was  a  direction  to 
the  two  architects  to  prepare  a  compromise  plan  for  the  exterior 
of  the  building. 

The  compromise  plan  prepared  by  Egan  appears  to  have 
been  adopted  by  a  joint  meeting  of  the  same  pai'ties  held  on 
a  subsequent  day.  Nevertheless,  afterwards,  on  January  13, 
1876,  the  city  council  passed  a  resolution  by  which  they  di- 
rected the  board  of  public  works  to  adopt  certain  compromise 
plans  prepared  by  the  defendant  in  error. 

All  this  shows  that  it  was  not  considered  by  the  city  that 
the  contract  imposed  on  the  defendant  in  error  alone  the  duty 
of  bringing  about  the  assent  to  his  plans  of  the  county  board. 

If  the  construction  we  have  put  upon  the  contract  is  the 
correct  one,  then  the  plaintiff  having  performed  a  part  of  it 
according  to  its  terms,  and  having  been  prevented  from  per- 
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forming  the  residue  by  the  failure  of  the  other  party  to  do  its 
part,  may  receive  compensation  for  the  work  actually  per- 
formed. (Planche  v.  Colburn,  8  Bing.,  14 ;  Goodman  v.  Pocock, 
loQ.  B.,  576;  Hall  i'.  Rupley,  10  Barr,  231 ;  Moulton  i;.  Trask, 
9  Met,  577;  Hoagland  v.  Moore,  2  Blackf.,  167 ;  Pirley  v. 
Johnson,  21  Vt.,  17.) 

This,  in  effect,  disposes  of  all  the  assignments  of  error,  which 
all  turn  upon  the  construction  of  the  contract  between  the 
parties. 

If  the  defendant  was  not  bound  by  the  contract  to  obtain 
the  assent  of  the  county  board  to  his  plans  before  he  was  enti- 
tled to  compensation,  then  all  the  instructions  given  by  the 
court  were  correct,  and  none  of  the  assignments  of  error  are 
well  founded. 

The  judgment  must  therefore  be  affirmed. 

Affirmed. 


Egbert  MitchelXi  v.  A.  M.  Overman,  administrator  of 
Conrad  Stutzman,  deceased. 

].  Where  delay  in  rendering  jiidgrnoiit  oi-  decree  arises  from  the'  act  o£ 
the  uonrt, — as,  for  instance,  for  its  own  convenience,  on  account  of 
press  of  business,  or  for  any  cause  not  attributable  to  tlie  laclies  of 
tlie  parties,  bnt  witliin  the  conti-ol  of  the  court, — tlie  judgment  or  de- 
cree may  be  entered  rpti-ospectively  as  of  a  time  when  It  should  have 
been  entered. 

2-,  Accordingly,  where  a  cause  was  submitted  and  liekl  under  advisement 
by  the  court,  jjending  the  decision  of  which  the  plaintiff'  died,  it  was 
held  that  a  decree  in  his  favor  after  his  death,  but  ordered  to  be  en- 
tered nunc  pro  tnnc  as  of  a  time  before  his  deatli,  was  valid. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

Rufus  King,  Samuel  J.  Thempson,  and  Latvrence  Maxwell,  Jr., 
for  plaintiff  in  error. 
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Stanley  Matthews  and  William  M.  Uamsey,  for  defendant  in 
error. 

Harlan,  J.— On  the  26th  day  of  July,  1866,  Conrad  Stutz- 
man  commenced  an  action  against  Robert  Mitchell  and  others 
in  the  District  Court  for  the  county  of  Webster,  a  court  of 
general  jurisdiction,  in  the  State  of  Iowa.  Two  of  the  defend- 
ants, although  duly  served  with  process,  failed  to  appear,  and 
against  them  a  decree  jyro  coiifesso  was  entered  by  the  State 
court  at  its  October  term,  1868.  As  to  ail  the  other  parties, 
the  plaintiff  and  the  defendants  being  present  in  person  or  by 
counsel,  "the  cause,"  quoting  from  the  record,  -'was  submit- 
ted upon  the  pleadings  and  proofs  on  file,  and,  after  argument 
of  counsel,  the  cause  was  then  finally  submitted  and  taken 
under  advisement  by  the  court,  the  decree  herein  to  be  ren- 
dered as  of  the  term  of  said  trial  and  submission."  Tliere- 
after,  at  the  October  term,  1870,  Mitchell  "asked  leave  to 
amend  his  answer,  which  was  granted  at  the  May  term,  1871, 
upon  terms."  Subsequently,'  at  the  October  term,  1872,  that 
"amendment  was  stricken  from  the  files  ibr  non-compliance 
with  such  terms";  and  thereupon  the  court,  at  the  last-named 
term,  to  wit,  on  November  10, 1872,  rendered  a  decree  in  favor 
■of  Stutzinan  against  Mitchell  for  the  sum  of  $3,395.58,  with 
interest  thereon  at  the  i-ate  of  six  per  cent,  per  annum  from 
October  16,  1868,  and  for  the  costs.  It  was  further  ordered 
that  the  decree  be  "entered  now  [then]  as  of  the  16th  day  of 
'October,  1868,  the  last  day  of  the  October  term  of  this  court, 
1868,  and  shall  take  effect  as  of  that  date." 

It  appears  that  while  the  case  was  held  under  advisement, 
to  wit,  on  the  10th  November,  1869,  Stutzman,  the  sole  plain- 
tiff, died  intestate.  N'o  suggestion  or  notice  of  his  death  was 
ever  made  of  record,  nor  was  the  suit  revived  in  the  name  of 
his  personal  representative,  to  whom,  under  the  l.iws  of  Iowa, 
the  right  of  action  survived.  Indeed,  administration  upon  his 
estate  was  not  had  until  November  26, 1872. 

At  the  time  the  decree  was  rendered  neither  Mitchell  nor 
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his  attorney  had  any  knowledge  of  Stutzman's  death,  hnt  that 
fact  was  known  to  Stutzman's  attorney  of  record,  who  drafted 
and  procured  the  entry  of  the  decree.  It  is,  however,  found 
by  the  court  below,  to  which  the  cause  was  submitted  upon  a 
written  stipulation  waiving  a  jury,  that  there  was  no  fraud  in 
obtaining  the  decree. 

Upon  the  decree  of  the  State  court,  Overman,  administrator 
of  Stutzman,  on  the  15th  of  September,  1873,  commenced  an 
action  against  Mitchell  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio.  The  defense  is 
placed  upon  the  ground  that  Stutzman  was  dead  when,  on  the 
10th  of  November,  1872,  the  decree  in  the  State  court  was  in 
fact  entered;  and  for  that  reason  the  decree,  it  is  claimed,  is 
absolutely  void.  The  defense  was  held  insufficient,  and  judg- 
ment was  rendered  against  Mitchell  for  the  full  amount  of  the 
Iowa  decree.  It  is  assigned  for  error  that  the  facts  found  do 
not  authorize  the  judgment  in  the  Circuit  Coui't. 

The  common  law  was  in  force  in  Iowa  during  the  whole 
period  from  the  commencement  to  the  conclusion  of  the  suit 
in  the  State  court,  except  as  modified  by  sections  3469,  3470, 
3472,  3473,  3477,  and  3478  of  the  Iowa  code  of  1860  and  by 
the  act  of  April  8, 1862.  The  latter  act — of  which,  as  well  as 
of  the  State  code,  we  must  take  judicial  notice — substitutes 
for  one  of  the  sections  of  the  code  the  following  provision : 

"Actions,  either  ex  contractu  or  ex  delicto,  do  not  abate  by 
the  death,  marriage,  or  other  disability  of  either  party,  nor  by 
the  transfer  of  any  interest  therein,  if  from  the  legal  nature  of 
the  case  the  cause  of  action  can  survive  or  continue.  In  such 
cases  the  court  may,  on  motion,  allow  the  action  to  be  con- 
tinued by  or  against  his  legal  representative  or  successor  in 
interest;  but  in  case  of  the  death  of  the  defendant,  a  notice 
shall  be  served  upon  his  representative  under  the  direction  of 
the  court."     (Laws  of  Iowa  1862,  p.  229.) 

These  statutory  pro\isions  prescribe  the  manner  in  which 
actions  may  be  revived  and  the  time  within  which  such  re- 
vivor must  take  place;  but  it  is  clear  that  they  do  not  provide 
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for  a  case  like  the  one  before  us.  The  question  here  is  whether 
the  State  court  was  wholly  without  jurisdiction  to  enter  the 
decree  against  Mitchell  as  of,  or  make  it  take  effect  from,  the 
last  day  of  the  term  at  which  the  cause,  during  the  life-time 
of  Stutzman,  was  linaliy  submitted  for  determination.  We 
are  not  informed  by  any  decision  of  the  Supreme  Court  of 
Iowa  to  which  our  attention  has  been  called  that  this  precise 
question  has  been  passed  upon  in  that  tribunal.  The  cases 
cited  from  that  court  do  not,  in  our  opinion,  meet  the  question 
in  the  exact  form  in  which  it  is  here  presented.  Its  disposition 
must,  therefore,  depend  upon  the  rules  of  practice  which  ob- 
tain in  courts  of  justice  in  virtue  of  the  inherent  power  they 
possess. 

The  adjudged  cases  are  very  numerous  in  whicji  have  been 
considered  the  circumstances  under  which  courts  may  properly 
enter  a  judgm.ent  or  decree  as  of  a  date  anterior  to  that  on  which 
it  is  in  fact  rendered.  We  deem  it  unnecessary  to  present  an 
analysis  of  the  authorities,  (some  of  which  are  cited  in  a  note 
to  this  opinion,)  but  content  ourselves  with  saj'ing  that  the  rule 
established  by  the  general  concurrence  of  the  American  and 
English  courts  is,  that  where  the  delay  in  rendering  judgment 
or  decree  arises  from  the  act  of  the  court — that  is,  where  the 
delay  has  been  for  its  convenience,  or  has  been  caused  by  the 
multiplicity  or  press  of  business,  or  the  intricacy  of  the  ques- 
tions involved,  or  for  any  other  cause  not  attributable  to  the 
laches  of  the  parties,  but  within  the  control  of  the  court — the 
judgment  or  decree  may  be  entered  retrospective!}'  as  of  a 
time  when  it  should  or  might  have  been  entered  up.  In 
.such  cases,  upon  the  maxim  actus  curia;  neminem  gravabit — 
which  has  been  well  said  to  be  founded  in  right  and  good 
iiense,  and  to  afford  a  safe  and  certain  guide  for  the  adminis- 
tration of  justice — it  is  the  'duty  of  the  court  to  see  that  the 
parties  did  not  sutler  by  the  delay.  Whether  a  nunc -pro  tunc 
order  should  be  made  depends  upon  the  circumstances  of  the 
particular  case.  It  should  be  granted  or  refused  as  the  justice 
of  the  cause  may  require.    These  principles  control  the  present 


1880.]  Mitchell  v.  Overman.  375 


Opinion  of  the  court. 


case.  Stutzman  was  alive  when  the  cause  was  argued  and 
submitted  for  decree.  He  was  entitled  at  that  time,  or  at  the 
term  of  submission,  to  claim  its  iinal  disposition.  A  decree 
was  not  then  entered  because  the  case,  after  argument,  was 
taken  under  advisement.  The  delay  was  altogether  the  act  of 
the  court.  Its  duty  was  to  order  a  decree  nunc  pro  tunc,  so  as 
to  avoid  entering  an  erroneous  decree. 

We  attach  no  consequence  to  the  fact  that,  while  the  cause 
was  under  advisement  as  to  a  final  decree,  Mitchell  asked  and 
obtained  leave  to  amend  his  answer.  The  leave  was  granted 
upon  terms,  but  as  the  terms  were  not  complied  with  the 
amendment  was  stricken  from  the  tiles.  The  question  must, 
therefore,  be  determined  as  if  no  amendment  of  the  pleadings 
had  been  attempted. 

It  is  scarcely  necessary  that  we  should  extend  this  opinion 
by  any  comments  upon  the  numerous  cases  cited  in  the  printed 
argument  of  appellant's  counsel.  Many  of  them  are  cases 
where,  although  the  death  occurred  after  the  submission  of  the 
cause  or  after  verdict,  the  judgment  was  in  fact  entered  as 
of  a  time  subsequent  to  the  death.  Such  cases  manifestlj*  have 
no  bearing  here,  where  the  decree  in  the  State  court  was  en- 
tered as  of  a  time  when  the  party  was  alive,  and  to  take  effect 
from  the  date  when  the  decree  would  have  been  entered  but 
for  the  act  of  the  court,  induced  by  causes  beyond  the  control 
of  the  parties. 

It  seems  to  us  to  be  entirely  clear  that  the  State  court  had 
the  power,  upon  well-settled  rules  of  practice,  both  in  courts 
of  law  and  of  equity,  to  enter  the  decree  as  of  the  term  when, 
in  the  life-time  of  Stutzman,  the  cause,  after  argument,  was 
finally  submitted  for  decision. 

The  decree  is  affirmed.  Affirmed. 

Note.— Bank  of  United  States  v.  AVeisuger,  2  Pet.,  481 ;  Clay  v.  Smitli. 
3  Pet.,  411;  Gri?wol(1  r.  Hill,  1  Paine  C.  C.  E.,  484;  Gray  v.  Bi-ignar- 
(lello,  1  Willi.,  636;  Campbell  v.  Messer,  4  Johns.  Ch.,  842;  Vmora  v. 
Ditmas,  5  Paijije,  528 ;  Wood  v.  Keyes,  6  Paige,  479;  Perry  v.  Wilson,  7 
Mass.*,  393;  Cnrrer  v.  Lowell,  16  Pick.,  170;  Stickney  v.  Davis,  17  Pick., 
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169;  Spi-iiigfielclB.  Wooster.  2Cnsh.,  62;  Hessu.  Cole,  3Zabr.,  116;  Ciim- 
lin  V.  Ware,  1  Stv.,  426 ;  Astley  v.  Reynolds,  2  Sfr.,  916 ;  Davies  v.  Davies, 
9  Vesey,  461 ;  Belsham  v.  Pereival,  2  Cooper's  Rep.  of  Cases  in  time  of 
Lord  Cottenliam ;  Green  v.  Cobden,  4  Scott's  Cases,  486 ;  Lawrence  v. 
Hodgson,  Y.  &  J.,  370;  Freeman  v.  Tranali,  12  C.  B.  Rep.,  406;  CoUin- 
son  V.  Lester,  1  Jurist,  P.  N.  S.,  835  (20  Beavan's  Rolls  Court,  355) ;  Blais- 
dale  V.  Harris,  52  N.  H.,  191;  2  Daniel's  Ch.  Pi-.,  5th  Am.  ed.,  pp.  1017, 
1018;  Tidd's  Pr.,  4tli  ed.,  with  Am.  notes,  952;  1  Barbour's  Ch.  Pr.,  2d 
rev.  ed.,  341 ;  Freeman  on  Judgments,  sec.  57,  and  other  authorities  cited 
by  those  authors. 


James  L.  Sharp  v.  The  Dover  Stamping  Company. 

The  patent  issued  July  14,  1S6S,  for  an  improved  apparatus  for  broiling 
steak  by  gas,  which  consisted  of  an  upright  cylinder,  containing  on 
the  diameter  of  Its  base  a  horizontal  trough  filled  with  a  non-con- 
ductor of  iieat,  and  which  admitted  of  cooking  both  sides  of  the  steak 
simultaneously,  was  not  anticipated  or  invalidated  for  want  of  novelty 
by  Teller's  patent,  No.  66,911.  dated  July  16,  1867,  which  did  not  ad- 
mit of  broiling  the  stealc  equally  and  simultaneously  on  both  sides,  or 
by  Shaw's  cooker,  which,  though  similar  to  Lazear's  patent  in  some 
respects,  was  not  specially  adapted  for  broiling  steak,  and  did  not  ac- 
complish the  results  attained  by  Lazear's  patent,  oi-  by  Shaw's  pat- 
ent, No.  28,781,  dated  June  19,  1860. 

Appeal  from  the  Circuit  Court  of  tlie  United  States  for  the 
District  of  Massachusetts. 

Arthur  v.  Briesen,  for  appellant. 

Thomas  W.  Clarke  and  /.  L.  S.  Roberts,  for  appellee. 

"Woods,  J. — On  July  14,  1868,  a  patent  was  granted  to  one 
H.  Y.  Lazear  for  an  improved  apparatus  for  broihng  steak  by 
gas.  This  patent  was  transferred  by  the  assignm.ent  of  the 
patentee  to  one  "W".  Phillips,  who,  by  another  assignment,  trans- 
ferred it  to  Sharp,  the  complainant.  The  invention  was  repre- 
sented and  described  as  an  upright  cylinder  or  closed  casing  of 
sheet-metal,  with  a  lid  for  closing  the  top,  and  with  an  open 
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bottom.  The  diameter  of  the  open  bottom  was  traversed  by 
a  Y-shaped  horizontal  trough,  dividing  it  into  two  equal  open- 
ings, through  which  the  flame  of  a  gas-stove,  over  which  the 
apparatus  was  placed,  might  enter  in  two  equal  sheets.  The 
trough  was  tilled  with  plaster  of  Paris  or  other  good  non-con- 
ductor of  heat,  and  upon  this  non-conductor  the  dripping-pan 
was  placed  for  receiving  the  juices  of  the  meat.  The  steak 
was  clasped  in  a  wire  broiler,  which  was  placed  in  the  cylinder 
or  closed  casing  in  a  vertical  position,  with  its  lower  end  rest- 
ing in  the  dripping-pan,  the  two  flat  sides  of  the  meat  being 
equally  exposed  to  the  two  sheets  of  flame  which  entered  the 
lower  end  of  the  cylinder  in  the  manner  stated.  The  object 
was  to  produce  an  apparatus  in  which  both  sides  of  the  meat 
might  be  cooked  equally  and  at  the  same  time,  and  in  which  the 
drippings  from  the  meat  might  be  caught  in  a  pan,  where  it 
would  be  protected  from  the  injurious  effects  of  the  heat.  The 
latter  object  was  attained  by  the  non-conductor  tilling  upon 
which  the  drip-pan  rested,  and  which  filled  the  V-shaped  trough. 
The  trough  served  to  contain  the  tilling  and  support  the  pan, 
and  to  divide  the  flame  into  two  equal  sheets,  which  ascended 
along  the  sides  of  the  steak. 

The  first  and  third  claims  of 'the  patent  were  thus  stated: 

"  1.  The  V-shaped  trough  E  and  the  tilling  E',  by  which  the 
flame  is  divided,  and  the  grease  protected  from  burning,  and 
smoke  thereby  prevented,  substantially  as  described,  in  com- 
bination with  a  gas  steak-broiler." 

"  3.  An  apparatus  for  broiling  steak  by  gas,  whereby  the  steak 
is  broiled  or  cooked  simultaneously  on  both  sides,  or  where  the 
sides  are  equally  exposed  to  the  flame  and  heat,  substantially 
as  shown  and  described." 

On  May  3,  1876,  the  bill  in  this  case  was  filed.  The  com- 
plainant claimed  to  be  the  sole  owner  of  the  patent  issued  to 
Lazear,  and  charged  that  the  defendant,  the  Dover  Stamping 
Company,  had  unlawfully  and  wrongfully  made,  used,  and  sold, 
and  was  making,  using,  and  selling,  large  quantities  of  gas- 
heaters,  such  as  were  described  and  claimed  in  said  letters- 
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patent,  iu  violation  of  the  exclusive  privilege  of  the  complain- 
ant and  in  infringement  of  his  letters-patent. 

The  bill  prayed  that  the  defendant  might  be  compelled  to 
account  for  and  pay  over  all  gains  and  profits  derived  from 
the  infringement  of  the  patent,  and  for  a  perpetual  injunction 
restraining  it  from  making,  using,  or  vending  gas-heaters  em- 
bodying the  invention  described  in  the  letters-patent  claimed 
bj'  complainant. 

Upon  final  hearing  iu  the  Circuit  Court  the  bill  was  dis- 
missed. The  complainant  thereupon  brought  the  case  here  by 
appeal. 

It  is  conceded  by  the  defendant  that  the  gas-heaters  manu- 
factured by  it  embody  the  invention  claimed  in  letters-patent 
issued  to  Lazear.  The  defense  relied  on  is  that  Lazear  "  was 
not  the  original  and  iirst  inventor  of  the  whole  or  any  sub- 
sta,ntial  or  material  part  of  the  things  set  forth  and  claimed  as 
new  in  said  letters-patent,  but  that  prior  to  said  alleged  inven- 
tion thereof  the  same  had  been  described  and  set  forth  in  the  fol- 
lowing specified  letters-patent  of  the  United  States,  and  known 
to  and  used  by  the  several  patentees  therein  named,  at  the  places 
of  their  respective  residences,  that  is  to  say:  No.  28,781,  dated 
June  19,  1860,  and  granted  to  William  F.  Shaw,  of  Boston, 
Massachusetts;  No.  38,018,  dated  March  24, 18(3-3, and  granted 
to  James  M.  Dick,  of  Buffalo,  New  York;  and  No.  66,911, 
dated  July  16,  1867,  and  granted  to  D.  C.  Teller,  of  Terre 
Haute,  Indiana." 

Dick's  patent  was  not  introduced  in  evidence,  but  Shaw's 
and  Teller's  were. 

The  apparatus  described  in  the  Teller  patent  was  a  cylindrical 
vessel,  having  a  central  opening  in  the  bottom  and  an  annular 
opening  around  the  central  opening,  and  a  series  of  vertical 
wires  or  rods  inserted  in  the  annular  bottom  that  intervened 
between  the  two  openings.  An  inverted  conical  deflector  was 
suspended  in  the  central  space  from  above. 

The  claim  of  Teller's  patent  was  thus  stated : 

"  The  vertical  position  in  which  the  steaks  are  placed  over 
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the  fire,  and  the  arrangement  of  the  vertical  rods  EE,  all  sub- 
stantially inclosed  with  the  cap  C,  as  specified  for  the  purposes 
in  the  specification." 

It  is  clear  that  this  contrivance  did  not  anticipate  the  inven- 
tion of  Lazear.  It  had  no  V  shaped  trough  filled  with  a  non- 
conducting substance,  nor  the  dripping-pan  referred  to  and 
claimed  in  complainant's  letters-patent,  nor  anything  resem- 
bling it.  It  was  not  adapted  to  be  used  with  a  removable  wire 
broiler,  and  did  not  evenly  distribute  the  flame  along  the  two 
sides  of  the  steak.  In  short,  it  did  not  in  any  manner  embody 
or  anticipate  the  first  and  third  claims  of  complainant's  patent. 

The  Shaw  patent  shows  an  apparatus  for  broiling  or  roasting 
by  gas.  Its  character  is  thus  generally  described  by  the  in- 
ventor in  his  specification : 

"The  nature  of  my  invention  consists  in  the  arrangement 
of  the  steak-holder,  the  heating-chambers,  and  the  burner  or 
burners.  Also  in  the  arrangement  of  two  deflectors  in  the 
heating-chamber,  and  with  respect  to  the  burner  or  burners 
and  the  steak-holder,  when  arranged  as  specified." 

It  consisted  of  a  heating  or  broiling  chamber  whose  front 
vertical  side  could  be  removed,  and  was  constructed  as  a  thin, 
hollow  box  attached  to  a  drip-pan  or , gravy-receiver.  Against 
and  alongside  the  inner  face  of  the  said  cover,  and  within  the 
heating-chamber,  a  steak-holder  was  placed,  composed  of  two 
wire  frames  hinged  or  connected  together  at  or  near  one  edge 
of  each  and  furnished  with  handles.  When  a  steak  or  other 
food  was  to  be  cooked  in  the  apparatus  it  was  placed  in  the 
steak-holder.  In  the  bottom  of  the  cooking-chamber  there 
was  a  long  opening,  under  which  the  gas-burners  were  placed. 
Over  this  opening  was  arranged  an  inclined  deflecting-plate, 
which  extended  across  the  heating-chamber  from  end  to  end. 

In  the  upper  part  of  the  heating-chamber,  and  over  the  de- 
fleeting-plate  above  mentioned,  was  arranged  another  deflect- 
ing-plate. By  means  of  thin  deflectors  and  the  arrangement 
of  the  steak-holder,  the  broiling-chamber,  and  the  burners,  the 
inventor  claimed  to  be  able  to  obtain  a  more  equal  distribution 
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of  the  heat  within  the  heating-chamber,  with  less  liability  of 
burning  the  steak  and  a  better  chance  of  collecting  the  gravy 
than  when  the  steak-holder  was  placed  horizontally  over  the 
burners. 

The  claims  of  the  inventor  were  thus  stated: 

"I  claim  the  arrangement  of  the  steak-holder,  the  broiling- 
chajxiber,  and  the  burner  or  burners. 

"Also  the  arrangement  of  the  two  deflectors  within  the 
heating-chamber,  and  with  respect  to  the  i)urner  or  burners 
and  the  steak-holder  when  arranged  as  specified. 

"Also  the  combination  of  the  closed  air-chamber  or  space  in 
the  cover  with  the  steak-holder  and  heating-chamber  arranged 
as  specified. 

"Also  the  combination  of  tne  vertical  side  or  cover  with  the 
steak-holder  and  drip-pan ;  said  side  or  cover  having  a  closed 
air-chamber  or  space,  as  specified  and  shown  in  drawings." 

It  requires  no  discussion  to  show  that  this  is  not  an  antici- 
pation of  the  Lazear  patent.  The  Shaw  patent  does  not  de- 
scribe or  claim  what  is  shown  and  claimed  in  the  first  and 
third  claims  of  the  Lazear  patent. 

It  has  no  V-shaped  trough  filled  with  plaster  of  Paris  or  other 
non-conductor  of  heat,  by  which  the  flame  is  divided  and  the 
grease  protected  from  burning. 

It  is  not  an  apparatus  for  dividing  the  flame  so  that  the  sides 
of  the  steak  may  be  equally  exposed  thereto,  and  the  steak  thus 
broiled  simultanepusly  and  equally  on  both  sides.  On  the  con- 
trary, the  flame  is  not  divided  at  all,  and  whatever  flame  reaches 
the  side  of  the  steak  next  to  the  removable  vertical  cover  does 
so  by  impinging  against  the  upper  deflector,  and  then  passing 
over  the  top  of  the  steak-holder  and  descending  between  the 
steak  and  the  removable  vertical  cover. 

The  evidence  makes  it  clear  that  this  contrivance  is  not 
capable  of  broihng  a  steak  equally  and  simultaneously  on  both 
sides,  the  lower  deflector  causing  the  lower  part  of  the  steak  to 
remain  raw  while  the  upper  part  is  burned  and  the  side  next 
the  removable  vertical  cover  is  left  raw. 
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We  can  find  nothing  in  this  invention  which  anticipates  the 
claims  of  the  Lazear  patent. 

To  sustain  the  averment  in  the  answer  of  want  of  novelty 
in  the  apparatus  described  in  the  Lazear  patent,  the  defendant 
h'as introduced  an  apparatus  called  "Shaw's  cooker,"  which  he 
alleges  was  designed  and  manufactured  ajid  sold  by  Shaw  as 
early  1856. 

This  consisted  of  an  upright  cylindrical  heating-chamber 
with  a  round  hole  in  the  bottom.  Under  this  hole  the  gas- 
burners  were  placed.  To  direct  the  flames  the  hole  was  par- 
tially fliled  by  a  cone-shaped  disc,  which,  fiUing  the  central 
portions  of  the  hole,  left  an  annular  open  space  next  its  outer 
edge  through  which  the  flames  could  enter  the  heating-cham- 
ber. The  flames  therefore  entered  the  heating-chamber  in  the 
form  of  a  cylinder.  The  steak  or  other  meat  to  be  cooked 
was  suspended  from  hooks  fastened  to  the  cover  of  the  cooking- 
chamber. 

The  cone-shaped  disc  which  partially  occupied  the  opening 
in  the  bottom  of  the  cooking-chamber  was  tilled  with  plaster 
of  Paris  and  hard-coal  ashes.  The  drip-pan  was  placed  over 
the  disc  on  legs  or  supports  which  allowed  a  passage  of  air 
under  the  drip-pan.     The  meats  were  suspended  over  the  pan. 

This  apparatus  was  not  contrived. to  accomplish  the  ends 
which  Lazear's  patent  had  in  view,  nor  was  it  an  equivalent 
of  T.azear's  apparatus.  Instead  of  dividing  the  volume  of 
flame  into  two  sheets  by  which  a  steak  could  be  broiled  simul- 
taneously on  both  sides,  both  sides  being  equally  exposed  to 
the  flame  and  heat,  it  admitted  the  flames  to  the  cooking-cham- 
ber in  the  form  of  a  hollow  cylinder.  The  steak,  therefore, 
suspended  from  the  top  of  the  cooking-chamber,  would  not  be 
equally  exposed  to  the  flame  and  heat.  The  edge  of  the  steak 
would  be  cooked  more  rapidly  than  the  other  portions. 

It  is  evident,  and  the  testimony  sustains  this  view,  that 
Shaw's  contrivance  was  a  gas  cooking-stove  for  cooking  food 
of  various  kinds — i)articular]y  joints  of  meat  and  fowls.  It 
was  not  specially  intended  or  adapted  for  cooking  steaks  in 
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the  waj-  in  which  that  process  was  accomplished  by  Lazear's 
apparatus. 

Nor  was  the  driiapiag-pan  contrived  to  secure  the  ends  for 
which  the  Lazjar  patent  was  designed.  The  dripping-pan 
being  elevated  on  legs  or  supports  above  the  disc,  left  a  space 
underneath  which  the  flames  would  fill,  and  thus  allow  the 
juices  of  the  meats  to  be  burned — a  result  which  was  averted 
by  the  Lazear  patent.  That  left  no  space  between  the  drip- 
pan  and  the  V-shaped  trough  filled  with  plaster  of  Paris  or 
other  non-conductor  of  heat.  The  fact  that  its  bottom  rested 
upon  the  plaster  of  Paris  protected  the  juices  of  the  meat  from 
the  action  of  the  fliames. 

Upon  a  consideration  of  all  the  evidence  we  are  satisfied 
that  the  invention  of  Lazear  was  new  and  original,  and  had 
not  been  anticipated  by  the  patents  of  Teller  or  Shaw,  or  the 
gas-stove  made  by  Shaw  in  1856. 

The  invention,  it  is  admitted,  has  been  infringed  by  the 
defendant.  The  evidence  places  its  utility  beyond  question. 
Being  novel  and  useful  and  protected  by  the  letters-patent 
issued  to  Lazear,  the  defendant  should  account  to  the  com- 
plainant for  the  gains  and  profits  derived  by  it  from  the 
infringement  of  the  Lazear  patent. 

As  the  Circuit  Court  dismissed  the  bill,  its  decree  must  be 
revei'sed  and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

Keversep.. 
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Charles  M.  Blake  v.  The  United  States. 

1.  The  tine  coiistniction  of  the  fifth  section  of  the  army  appropriation 

act  of  July  17,  1866,  (14  Stats.,  92,)  is,  tliat  whereas,  under  the  act  of 
July  17,  1862,  (12  Stats.,  596.)  as  before  its  passage,  the  Pi-esident 
alone  had  the  power  to  dismiss  an  officer  in  the  military  or  naval 
service  for  any  canse  which,  in  bis  iiido;ment,  either  rendered  the 
officer  nnsnitable  for,  or  wliose  dismissal  would  promote,  the  pnblic 
service,  he  alone  shall  not  thereafter,  in  time  of  peace,  exercise  snch 
power  of  dismissal  except  in  pnrsnance  of  a  court-martial  sentence 
to  that  effect,  or  in  commutation  thereof. 

2.  Cono'iess  did  not  intend   by  the  act  of  Jnly  17,  1866,  to  deny  or  re- 

strict tlie  power  of  the  President,  with  ihe  concurrence  of  the  Senate, 
to  displace  officers  in  the  ai-mj'  or  navy  by  the  appointment  of  others 
in  their  places. 

Appeal  from  the  Court  of  Claims. 

From  the  finding  of  facts  in  the  Court  of  Claims,  it  appears 
that  appellant,  a  post-chaplain  in  the  army  of  the  United 
States,  stationed  at  Camp  McDowell,  in  the  Territory  of  Ari- 
zona, addressed  to  the  Secretary  of  War,  under  date  of  De- 
cember 24,  1868,  a  communication  in  which  he  complained 
of  unjust  treatment,  to  -which,  during  several  years,  he  had 
been  subjected  by  various  otiicers.  He  asked  for  the  fullest 
and  most  thorough  investigation  of  the  facts,  and  concluded : 
"But  if  this  cannot  be  done,  then  I  wish  to  tender  to  the  hon- 
orable the  Secretary  of  War  my  resignation  as  a  chaplain  of 
the  army,  and  to  lay  the  facts,  which  I  have  for  years  been 
accumulating  with  the  greatest  care,  before  the  Church  and 
the  country  at  large."  After  this  letter  came  to  the  hands  of 
the  post  commandant,  his  attention  was  called  to  the  mental 
condition  of  the  chaplain,  and  it  was  suggested  that  the  latter 
was  not  responsible  for  his  act  in  writing  the  foregoing  letter. 
The  letter  was  retained  until  December  31, 1868,  (for  the  pur- 
pose, perhaps,  of  ascertaining  his  condition,)  and  then  forward- 
ed by  the  commandant,  with  an  indorsement  recommending 
an  acceptance  of  the  resignation,  and  saying,  among  other 
things,  that  "the  tenor  of  this  and  other  communications  for- 
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warded  will  no  doubt  convince  the  department  commander 
of  his  utter  uselessness  in  the  position  he  holds." 

The  letter  of  December  24.  1868,  was  forwarded  through 
the  district  and  department  headquarters,  and  finally,  through 
the  headquarters  of  the  military  division  of  the  Pacific,  to  the 
Secretary  of  War,  by  whom  it  was  transmitted  to  tlie  Presi- 
dent, who  accepted  the  resignation,  to  take  effect  March  17, 
1869.  Each  of  the  commanding  officers  through  whose  office 
the  letter  passed  recoraniended  an  acceptance  of  the  resigna- 
tion. 

On  the  28th  of  March,  1869,Bha?:e  telegraphed  to  the  ])ele- 
gate  in  Congress  from  the  Territory  of  Arizona,  stating  that 
he  did  not  intend  to  resign,  and  that  if  his  letter  was  construed 
as  a  resignation  to  withdraw  it  immediately.  When  the  Sec- 
retary of  War  was  informed  of  that  telegram,  he  stated  that 
Blake's  resignation  had  been  accepted  and  was  beyond  recall. 

Blake  having  received  official  notice  of  such  acceptance, 
addressed  the  following  letter  to  the  Secretary,  of  War: 

"Napa  City,  California,  Airril  27,  1869. 
"Hon.  John  A.  Kawlins, 

"Secretary  of  War,  Washington,  D.  C. 

"Dear  Sir:  To  my  great  surprise  I' was  yesterday  inform- 
ed, thro'  H'd  Q'rs  Dep't  of  California,  that  my  '  resignation  ' 
as  post-chaplain,  U.  S.  army,  '  had  been  accepted  by  the  Presi- 
dent,' 'to  take  effect  March  17,  1869.' 

"As  I  am  not  aware  of  having  at  any  time  resigned  my 
commission,  and  as  I  am  now  in  a  state  of  feeble  health, 
caused  by  efficient  services  in  the  line  of  duty  in  1863-1864, 
and  since,  I  beg  that  the  favorable  reconsideration  of  the 
President  may  be  given  to  my  case,  and  that  I  may  be  order- 
ed before  a  retiring  board  for  examination,  and  to  duty  if  fit 
for  it. 

"  Justice  to  the  service,  no  less  than  to  myself  and  family, 
after  eight  years  of  devoted  labors,  will  not  permit  me  to  be 
silent,  in  view  of  the  wrongs  done  me  at  Camp  McDowell,  A. 
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T.,  and  I  am  confident  that  you  will  n'^t  allow  me  to  suft'er 
wrongfully. 
"I  have  the  honor  to  remain,  with  great  respect. 
Your  ob'd't  servant, 
(Signed)  "  Charles  M.  Blake, 

"{Late)  Post- Chaplain,  U.  S.  A." 

This  letter  was  referred  to  the  adjutant-general,  who  re- 
turned it  with  this  indorsement:  "Respectfully  returned  to 
the  Secretary  of  War,  with  the  paper  on  which  the  resignation 
of  Chaplain  Blake  was  accepted.  Chaplain  Blake  appears 
not  to  be  of  sane  mind.     E.  D.  Townsend,  i!^dj't-Gen'l." 

On  the  7th  of  July,  1870,  President  drant  nominated  to 
the  Senate  six  persons  to  be  post-chaplains  in  the  army,  to 
rank  from  July  2,  1870,  among  whom  was  "Alexander  Gil- 
more,  of  New  Jersey,  vice  Bkike,  resigned."  Gilmore's  nomi- 
nation was  confirmed  on  the  12;th  of  Jul}',  1870,  and  on  the 
14th  of  the  same  month  he  was  commissioned  as  post-chap- 
lain, to  rank  as  such  fronx  July  2,  1870.  He  has  since  regu- 
larly received  his  salai'y  aud  performed  his  duties  as  such 
post-chaplain. 

It  is  found  as  a  fact  by  the  Court  of  Claims  that  for  some 
time  prior  to  and  on  the  24th  of  December,  1868,  Blake  had 
been  sufi'ering  from  physical  disease  and  from  mental  prostra- 
tion ;  that  in  the  light  of  subsequent  events  '  there  can  be  no 
doubt  he  was  then  insane ' ;  that  he  was"  at  times  irritable  and 
incoherent,  manifesting  egotism  and  suspicion  of  his  superiors;, 
that  not  until  after  the  above  date  were  these  symptoms  de-- 
veloped  to  such  an  extent  as  necessarily  to  induce  persons  who-, 
came  in  contact  with  him  to  believe  he  was  mentally  incapable  - 
of  acting  with  sound  reasoning  pui'pose;  also,  that  at  the  date 
of  the  telegram  to  the  Delegate  from  Arizona  he  was  "  totally 
unqualified  for  business,"  and  at  the  date  of  the  letter  of  April 
27,  1869,  "  he  was  not  of  sound  mind." 

It  is  also  found  as  a  fact  that  the  insanity  of  Blake  continued 
until  about  the  year  1874. 
25  v2 
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On  the  28th  of  September,  1878,  President  Hayes  made  the 
following  order : 

"Executive  Mansion,  September  28,  1878. 
"  It  appearing  from  the  evidence,  and  from  the  reports  of 
the  surgeon-general  of  the  army  and  the  superintendent  of  the 
government  hospital  for  the  insane,  that  Chaplain  Blake  was 
insane  at  the  time  he  tendered  his  resignation,  it  is  held  that 
said  resignation  was  and  is  void,  and  the  acceptance  thereof  is 
set  aside.  Chaplain  Blake  will  be  ordered  to  duty,  and  paid 
from  the  date  of  the  resignation  of  Post-Chaplain  Preston  Nash, 
to  wit.  May  14, 1878,  by  which  resignation  a  vacancy  was  crea- 
ted, which  has  not  been  filled.  The  claim  of  Chaplain  Blake 
for  pay  from  the  date  of  his  resignation  to  May  14,  1878,  dur- 
ing which  his  successor  held  the  office,  discharged  its  duties, 
and  received  pay,  is  not  decided,  but  is  left  for  the  decision  of 
the  court,  where  it  is  understood  to  be  now  pending. 

«E.  B.  Hates." 

On  the  2d  October,  1878,  the  following  order  was  issued  by 
direction  of  the  general  of  the  army : 

"Headquarters  op  the  Army, 
Adjutant-General's  Office, 

Washington,  October  2,  1878. 

"1.  It  appearing  from  the  evidence  presented,  and  from  the 
reports  of  the  surgeon-general  of  the  army  and  the  superin- 
tendent of  the  government  hospital  for  the  insane,  that  Post- 
Chaplain  Charles  M.  Blake,  U.  8.  army,  was  insane  at  the 
time  he  tendered  his  resignation,  December  24,  1868,  said  res- 
ignation is,  by  direction  of  the  President,  declared  void,  and 
the  acceptance  of  the  same  in  letter  from  this  office  dated 
March  17, 1869,  as  announced  in  Special  Orders  No.  62,  March 
\7,  1869,  from  this  office,  is  set  aside. 

"  Chaplain  Blake  is  restored  to  the  list  of  post-chaplains  of 
the  army  with  his  original  date  of  rank,  and  with  pay  from 
May  14,  1878,  since  which  date  a  vacancy  in  that  grade  has 
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existed.     He  will  report  in  person  to  the  commanding  officer, 

department  of  Arizona,  for  assignment  to  duty. 

*********** 

"By  command  of  General  Sherman. 

(Signed)  "  E.  D.  Townsend, 

"Adjutant -General." 

George  H.  Williams,  for  appellant. 

Charles  Devcns,  Attorney  -General,  and  John  S.  Blair,  for 
appellees. 

Harlan,  J. — The  present  action  was  instituted  by  Blake  to 
recover  the  amount  due  him,  by  way  of  salary  as  post-chap- 
lain, from  the  28th  of  April,  1869,  to"  the  14th  of  May,  1878. 
The  claim  is  placed  upon  the  ground  that  before,  at  the  date 
of,  and  subsequent  to  the  letter  addressed  to  the  Secretary  of 
War,  which  was  treated  as  his  resignation,  he  was  insane  in  a 
ser>se  that  rendered  him  irresponsible  for  his  acts,  and  conse- 
quently that  his  supposed  resignation  was  inoperative  and  did 
not  have  the  effect  to  vacate  his  office.  His  petition  was  dis- 
missed, and  from  the  judgment  of  dismissal  this  appeal  is  pros- 
ecuted. Did  the  appointment  of  Gilmore,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  the  post-chaplaincy  held 
by  Blake,  operate,  proprio  vigore,  to  discharge  the  latter  from 
the  service,  and  invest  the  former  with  the  rights  and  privi- 
leges belonging  to  that  office  ?  If  this  question  be  answered 
in  the  affirmative,  it  will  not  be  necessary  to  inquire  whether 
Blake  was,  at  the  date  of  the  letter  of  December  24,  1868,  in 
such  condition  of  mind  as  to  enable  him  to  perform,  in  a  legal 
sense,  the  act  of  resigning  his  office ;  or  whether  the  accept- 
ance of  his  resignation,  followed  by  the  appointment  of  his 
successor  by  the  President,  by  and  with  the  consent  of  the  Sen- 
ate, is  not,  in  view  of  the  relations  of  the  several  departments 
of  government  to  each  other,  conclusive,  in  this  collateral  pro- 
ceeding, as  to  the  fact  of  a  valid  effectual  resignation. 

From  the  organization  of  the  government  under  the  present 
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Constitution  to  the  commencement  of  the  recent  war  for  the 
suppression  of  the  rebellion,  the  power  of  the  President,  in 
the  absence  of  statutory  regulations,  to  dismiss  an  officer  of 
the  army  or  nav}'  from  the  service  was  unquestioned  in  any 
adjudged  case,  or  by  any  department  of  the  government. 

Upon  the  general  question  of  the  right  of  removal  from 
office  as  incident  to  the  power  of  appointment,  the  case  of  ez- 
parte  Hennan,  13  Pet.,  259,  is  instructive.  That  case  involved 
the  authority  of  a  district  judge  of  the  United  States  to  remove 
a  clerk  and  appoint  some  one  in  his  place.  The  court,  among 
other  things,  said : 

"All  offices,  the  tenure  of  which  is  not  fixed  by  the  Consti- 
tution or  limited  by  law,  must  be  held  either  during  good 
behavior,  or  (which  is  the  same  thing  in  contemplation  of  law) 
during  the  life  of  the  incumbent,  or  must  be  held  at  the  will 
and  discretion  of  some  department  of  the  government,  and 
subject  to  removal  at  pleasure. 

"It  cannot  for  a  moment  be  admitted  that  it  was  the  inten- 
tion of  the  Constitution  that  those  offices  which  are  denomi- 
nated inferior  offices  should  be  held  during  life.  And  if 
removable  at  pleasure,  by  whom  is  such  removal  to  be  made  ? 
In  the  absence  of  all  constitutional  provision  or  statutory  reg- 
ulation, it  would  seem  to  be  a  sound  and  necessary  rule  to 
consider  the  power  of  removal  as  incident  to  the  power  of  ap- 
pointment. This  power  of  removal  from  office  was  a  subject 
much  disputed,  and  upon  which  a  great  diversity  of  opinion 
was  entertained,  in  the  early  history  of  this  government.  This 
related,  however,  to  the  power  of  the  President  to  remove 
officers  appointed  with  the  concurrence  of  the  Senate;  and 
the  great  question  was  whether  the  removal  was  to  be  by 
the  President  alone,  or  with  the  concurrence  of  the  Senate, 
both  constituting  the  appointing  power.  No  one  denied  the 
power  of  the  President  and  Senate  jointly  to  remove,  where 
the  tenure  of  "the  office  was  not  fixed  by  the  Constitution; 
which  was  a  full  recognition  of  the  principle  that  the  power  of 
emoval  was  hicident  to  the  power  of  appointment.    But  it 
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was  very  early  adopted  as  the  practical  construction  of  the 
Constitution  that  this  power  was  vested  in  the  President  alone. 
And  such  would  appear  to  have  been  the  legislative  construc- 
tion of  the  Constitution."  (1  Kent,  319,  ei  seq.;  2  Story  on 
Const.,  4th  edition,  sec.  1537  to  sec.  1540,  and  notes ;  2  Mar- 
shall's Life  of  Washington,  162 ;  Sergeant's  Const.  Law,  372  ; 
Kawle  on  the  Const,  ch.  14.) 

During  the  administration  of  President  Tyler  the  question 
was  propounded  by  the  Secretary  of  the  Navy  to  Attorney- 
General  Legare,  whether  the  President  could  strike  an  officer 
from  the  rolls,  without  a  trial  by  a  court-martial,  after  a  decis- 
ion in  that  officer's  favor  by  a  court  of  inquiry  ordered  for  the 
investigation  of  his  conduct.  His  response  was :  "  Whatever 
I  might  have  thought  of  the  power  of  removal  from  office  if 
the  subject  were  res  Integra,  it  is  >  now  too  late  to  dispute  the 
settled  construction  of  1789.  It  is,  according  to  that  con- 
struction, from  the  very  nature  of  executive  power,  absolute 
in  the  President,  subject  only  to  his  responsibility  to  the  coun- 
try (his  constituents)  for  a  breach  of  snch  a  vast  and  solemn 
trust.  (3  Story's  Comm.  Const.,  397,  sec.  1538.)  It  is  obvious 
that  if  necessity  is  a  sufficient  ground  for  such  a  concession  in 
regard  to  officers  in  the  civil  service,  the  argument  applies  a 
multo  fortiori  to  the  military  and  naval  departments.  *  *  * 
I  have  no  doubt,  therefore,  that  the  President  had  the  consti- 
tutional power  to  do  what  he  did,  and  that  the  officer  in  ques- 
tion is  not  in  the  service  of  the  United  States.''  The  same 
views  were  expressed  by  subsequent  Attornej's-General.  (4 
Opinions,  1 ;  6  Id.,  4  ;  8  Id.,  233 ;  12  Id.,  424  ;  15  Id.,  421.) 

In  Du  Barry's  case  (4  Opin.,  612)  Attorney-General  Clif- 
ford said  that  the  attempt  to  limit  the  exercise  of  the  power  of 
removal  to  the  executive  officers  in  the  civil  service  tbuud  no 
support  in  the  language  of  the  Constitution  nor  in  any  judicial 
decision ;  that  there  was  no  fouodation  in  the  Constitution 
for  any  distinction  in  this  regard  between  civil  and  military 
officers. 

In  Lansing's  case  (6  Opin.,  4)  the  question  arose  as  to  the 
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power  of  the  President,  in  his  discretion,  to  remove  a  military 
storekeeper.     Attorney-General  dishing  said : 

"  Conceding,  however,  that  militarj'  storekeepers  are  oflBcers, 
or,  at  least,  quasi-ui^cers,  of  the  army,  it  does  not  follow  that 
they  are  not  subject  to  be  deprived  of  their  commissions  at  the 
will  of  the  President. 

"  I  am  not  aware  of  any  ground  of  distinction  in  this  respect, 
so  far  as  regards  the  strict  question  of  law,  between  officers  of 
the  army  and  any  other  officers  of  the  government.  As  a 
general  rule,  with  the  exception  of  judicial  officers  only,  they 
all  hold  their  commissions  by  the  same  tenure  in  this  respect. 
Eeasons  of  a  special  nature  may  be  deemed  to  exist  why  the 
rule  should  not  be  applied  to  military  in  the  same  way  as  it  is 
to  civil  officers,  but  the  legal  applicability  to  both  classes  of 
officers  is,  it  is  conceived,  the  settled  construction  of  the  Con- 
stitution. It  is  no  answer  to  this  doctrine  to  say  that  officers 
of  the  army  are  subject  to  be  depi'ived  of  their  commissions 
by  the  decision  of  a  court-martial.  So  are  civil  officers  by  im- 
peachment. The  difierence  between  the  two  eases  is  in  the 
form  and  mode  of  trial,  not  in  the  pi'inciple,  which  leaves  un- 
impaired in  both  cases  alike  the  whole  constitutional  power  of 
the  President. 

"It  seems  unnecessary  in  this  case  to  recapitulate  in  detail 
the  elements  of  constitutional  construction  and  historical  in- 
duction by  which  this  doctrine  has  been  established  as  the 
public  law  of  the  United  States.  I  observe  only  that,  so  far 
as  regards  the  question  of  abstract  power,  I  know  of  nothing 
essential  in  the  grounds  of  legal  conclusion,  which  have  been 
so  thoroughly  explored  at  diiferent  times  in  respect  of  civil 
officers,  which  does  not  apply  to  officers  of  the  army." 

The  same  officer  subsequently,  when  required  to  consider 
this  question,  said  that  "the  power  has  been  exercised  in 
many  cases  with  approbation,  express  or  implied,  of  the  Sen- 
ate, and  without  challenge  by  any  legislative  act  of  Congress; 
and  it  is  expressly  reserved  in  every  commission  of  the  offi- 
cers both  of  the  navy  and  army."     (8  Opin.,  281.) 
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Such  was  the  established  practice  in  the  executive  depart- 
ment, and  such  the  recognized  power  of  the  President,  up  to 
the  passage  of  the  act  of  July  17,  1862,  (la  Stat.,  596,)  enti- 
tled "An  act  to  define  the  pa}'  and  emoluments  of  certain 
officers  of  the  army,  and  for  other  purposes,"  the  seventeenth 
section  of  which  provides  that  "  the  President  of  the  United 
States  be,  and  hereby  is,  authorized  and  requested  to  dismiss 
and  discharge  from  the  military  service,  either  in  the  army, 
navy,  marine  corps,  or  volunteer  force,  any  ofiicer  for  any 
cause  which,  in  his  judgment,  either  renders  such  ofiicer  un- 
suitable for,  or  whose  dismission  would  promote,  the  public 
service." 

In  reference  to  that  act  Attorney-General  Devens  said,  with 
much  reason,  that,  so  far  as  it  "gives  authority  to  the  Presi- 
dent, it  is  simply  declaratory  of  the  long-established  law.  It 
is  probable  that  the  force  of  the  act  is  to  be  found  in  the  word 
requested,  by  which  it  was  intended  to  reenforce  strongly  this 
power  in  the  hands  of  the  President  at  a  great  crisis  of  the 
State."     (15  Opin.,  421.) 

A  subsequent  statute,  passed  March  3,  1865,  (13  Stat.,  48,) 
provides  that  in  case  any  officer  of  the  military  or  naval  serv- 
ice thereafter  dismissed  by  the  authority  of  the  President  shall 
make  application  in  writing  for  a  trial,  setting  forth  under  oath 
that  he  has  been  wrongfully  and  unjustly  dismissed,  "the  Pres- 
ident shall,  as  soon  as  the  necessities  of  the  service  may  permit, 
convene  a  court-martial  to  try  such  officer  on  the  charge  on 
which  he  was  dismissed.  And  if  such  court-martial  shall  not 
award  dismissal  or  death  as  the  punishment  of  such  officer,  the 
order  of  dismissal  shall  be  void.  And  if  the  court-martial 
aforesaid  shall  not  be  convened  for  the  trial  of  such  officer 
within  six  months  from  the  presentation  of  his  application  for 
trial,  the  sentence  of  dismissal  shall  be  void." 

Thus,  so  far  as  legislative  enactments  are  concerned,  stood 
the  law  in  reference  to  dismissals  of  army  or  naval  officers  by 
the  President  until  the  passage  of  the  army  appi'opriation  act 
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of  July  17,  1866,  (14  Stat.,  92,)  the  fifth  section  of  which  is  as 
follows : 

"That  section  17  of  an  act  entitled  'An  act  to  define  the  pay 
and  emoluments  of  certain  officers  of  the  army,'  approved  July 
17,  1862,  and  a  resolution  entitled  'A  resolution  to  authorize 
the  President  to  assign  the  command  of  troops  in  the  same 
field  or  department  to  officers  of  the  same  grade  without  re- 
gard to  seniority,'  approved  April  4,  1862,  be,  and  the  same 
are,  hereby  repealed.  And  no  officer  in  the  military  or  naval 
service  shall,  in  time  of  peace,  be  dismissed  from  the  service 
except  upon  and  in  pursuance  of  the  sentence  of  a  court-mar- 
tial to  that  effect,  or  in  commutation  thereof." 

Two  constructions  may  be  placed  upon  the  last  clause  of 
that  section  without  doing  violence  to  the  words  used.  Giv- 
ing them  a  literal  interpretation, it  maybe  construed  to  mean, 
that  although  the  tenure  of  army  and  naval  officers  is  not  fixed 
by  the  Constitution,  they  shall  not,  in  time  of  peace,  be  dis- 
missed from  the  service,  under  any  circumstances,  or  for  any 
cause,  or  by  any  authority  whatever,  except  in  pursuance  of 
the  sentence  of  a  court-martial  to  that  effect,  or  in  commu- 
tation thereof.  Or,  in  view  of  the  connection  in  which  the 
clause  appears, — following,  as  it  does,  one  in  the  same  section 
repealing  provisions  touching  the  dismissal  of  officers  by  the 
President  alone,  and  to  assignments  by  him  of  the  command 
of  troops  without  regard  to  seniority  of  officers, — it  may  be 
held  to  mean,  that  whereas,  under  the  act  of  July  17,  1862,  as 
well  as  before  its  passage,  the  President  alone  was  authorized 
to  dismiss  an  army  or  naval  officer  from  the  service  for  any 
cause  which,  in  his  judgment,  either  rendered  such  officer 
unsuitable  for,  or  whose  dismissal  would  promote,  the  public 
service,  he  alone  shall  not  thereafter,  in  time  of  peace,  exercise 
such  power  of  dismissal  except  in  pursuance  of  a  court-martial 
sentence  to  that  effect,  or  in  commutation  thereof.  Although 
this  question  is  not  free  from  difficulty,  we  are  of  opinion  that 
the  latter  is  the  true  construction  of  the  act.  That  section 
originated  in  the  Senate  as  an  amendment  of  the  army  appro- 
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priation  bill  which  had  previousl}'  passed  the  House  of  Repre- 
sentatives. (Cong.  Globe,  39th  Cong.,  pp.  3254,  3405,  3575, 
3589.)  It  is  supposed  to  have  been  suggested  by  the  serious 
differences  existing,  or  which  were  apprehended,  between  the 
legislative  and  executive  branches  of  the  government  in  refer- 
ence to  the  enforcement,  in  the  States  lately  in  rebellion,  of 
the  reconstruction  acts  of  Congress.  Most,  if  not  all,  of  the 
senior  officers  of  the  army  enjoyed,  as  we  may  know  from  the 
pubhc  history  of  that  period,  the  confidence  of  the  political 
organization  then  controlling  the  legislative  branch  of  the 
government.  It  was  believed  that,  within  the  limits  of  the 
authority  conferred  by  statute,  they  would  carry  out  the  policj' 
of  Congress  as  indicated  in  the  reconstruction  acts,  and  sup- 
press all  attempts  to  treat  them  as  unconstitutional  and  void, 
or  overthrow  them  by  force.  Hence,  by  way  of  preparation 
for  the  conflict  then  apprehended  between  the  executive  and 
legislative  departments  as  to  the  enforcement  of  those  acts, 
Congress,  by  the  fifth  section  of  the  act  of  July  13,  1866,  re- 
pealed not  only  the  seventeenth  section  of  the  act  of  July  17, 
1862,  but  also  the  resolution  of  April  4,  1862,  which  author- 
ized the  President,  whenever  military  operations  required 
the  presence  of  two  or  more  officers  of  the  same  grade  in 
the  same  field  or  department,  to  assign  the  command  with- 
out regard  to  seniority  of  rank.  In  furtherance,  as  we  sup- 
pose, of  the  objects  of  that  legislation, 'was  the  second  sec- 
tion of  the  army  appropriation  act  of  March  2,  1867,  es- 
tablishing the  headquarters  of  the  general  of  .the  army  at 
Washington ;  requiring  all  orders  and  instructions  relating  to 
military  operations  issued  by  the  President  or  Secretary  of 
War  to  be  issued  through  that  officer,  and  in  case  of  his  in- 
ability through  the  next  in  rank ;  and  declaring  that  the  gen- 
eral of  the  army  "  shall  not  be  removed,  suspended,  or  relieved 
from  command,  or  assigned  to  dutj^  elsewhere  than  at  said 
headquarters,  except  at  his  own  request,  without  the  previous 
approval  of  the  Senate ;  and  any  orders  or  instructions  relat- 
ing to  military  opei'ations  issued  contrary  to  the  requirements 
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of  this  section  shall  be  null  and  void;  and  any  officer  who 
shall  issue  orders  or  instructions  contrary  to  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  in 
office,"  &c.     (14  Stats.,  486.) 

Our  conclusion  is,  that  there  was  uo  purpose,  by  the  tifth 
section  of  the  act  of  July  13,  1866,  to  withdraw  from  the 
President  the  power,  2oith  the  advice  and  consent  of  the  Senate, 
to  supersede  an  officer  in  the  military  or  naval  service  by  the 
appointment  of  some  one  in  his  place.  If  the  power  of  the 
President  and  Senate  in  this  regard  could  be  constitutionally 
subjected  to  restrictions  by  statute,  (as  to  which  we  express  no 
opinion,)  it  is  sufficient,  for  the  present  case,  to  say  that  Con- 
gress did  not  intend  by  that  section  to  impose  them.  It  is,  in 
substance  and  effect,  nothing  more  than  a  dechiration  that  the 
power  theretofore  exercised  by  the  President,  without  the  con- 
currence of  the  Senate,  of  summarily  dismissing  officers  of  the 
army  and  navy  whenever  in  his  judgment  the  interest  of  the 
service  required  it  to  be  done,  shall  not  exist  or  be  exercised 
in  time  of  peace  except  in  pursuance  of  the  sentence  of  a  court- 
martial,  or  in  commutation  thereof.  There  was,  as  we  think, 
no  intention  to  deny  or  restrict  the  power  of  the  President, 
loith  the  concurrence  of  the  Senate,  to  displace  them,  by  the  ap- 
pointment of  others  in  their  places. 

It  results  that  the  appointment  of  Gilniore,  with  the  advice 
and  consent  of  the  Senate,  to  the  office  held  by  Blake,  operat- 
ed in  law  to  supersede  the  latte,r,  who  thereby,  in  virtue  of  the 
new  appointment,  ceased  to  be  an  officer  in  the  array  from 
and  after,  at  least,  the  date  at  which  that  appointment  took 
effect — and  this  without  reference  to  Blake's  mental  capacity 
to  understand  what  was  a  resignation.  He  was,  consequently, 
not  entitled  to  pay  as  post-chaplain  after  July  2,  1870,  from 
which  date  his  successor  took  rank.  Having  ceased  to  be  an 
officer  in  the  array,  he  could  not  again  become  a  post-chaplaiu, 
except  upon  a  new  appointment,  by  and  with  the  advice  and 
consent  of  the  Senate.  (Mimack  v.  United  States,  97  U.  S., 
437.) 
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As  to  that  portion  of  the  claim  covering  the  period  between 
April  28,  1869,  and  July  2,  1870,  it  is  only  necessary  to  say 
that,  even  were  it  conceded  that  appellant  did  not  cease  to  be 
an  officer  in  the  army  by  reason  of  the  acceptance  of  his  res- 
ignation, tendered  when  he  was  mentally  incapable  of  under- 
standing the  nature  and  eftect  of  such  an  act,  he  cannot  re- 
cover in  this  action.  His  claim  for  salary  during  the  above 
period  accrued  more  than  six  years,  and  the  disability  of  in- 
sanity ceased  more  than  three  years  before  the  commencement 
of  this  action.  The  government  pleads  the  statute  of  limitar 
tions,  and  it  must  be  sustained.  Congress  alone  can  give  the 
appellant  the  relief  which  he  seeks. 

Mr.  Justice  Swayne  participated  in  the  decision  of  this  case 
before  his  retirement  from  the  bench,  and  concurs  in  this 
opinion. 
.  The  judgment  is  affirmed. 

Affirmed. 


Theodore  Yates  v.  The  National  Home  for  Disabled 
Volunteer   Soldiers. 

An  officer  of  a  corporation  held  not  entitled  to  compensation  beyond  his 
,  salary  for  work  done  outside  the  line  of  his  regular  duties,  there  be- 
ing a  by-law  of  tlie  corporation  proliibiting  tlie  allowance  of  extra 
fees  or  remuneration,  in  addition  to  the  salary,  under  any  pretense, 
and  the  committee  who  made  the  contract  not  appearing  to  have  had 
authoi'ity  from  the  directors  to  allow  any  such  extra  compensation. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  "Wisconsin. 

L.  S.  Dixon,  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error. 

Harlan,  J. — By  an  act  of  Congress  approved  March  21, 
1866,  the  President  of  the  United  States,  Secretary  of  War, 
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Chief  Justice  of  the  United  States,  and  such  other  persons  as 
might  thereafter  be  associated  with  them,  according  to  the  pro- 
visions of  that  act,  were  constituted  a  board  of  managers  of  an 
establishment  for  the  care  and  relief  of  the  disabled  volunteers 
of  the  United  States  army,  by  the  name  of  the  National  Asy- 
lum for  Disabled  Volunteer  Soldiers ;  with  power  to  take,  hold, 
and  convey  real  and  personal  property,  and  to  make  by-laws, 
rules,  and  regulations,  not  inconsistent  with  the  laws  of  the 
United  States,  for  carrying  on  the  business  and  government  of 
the  asylum. 

The  board  of  managers,  consisting  -of  twelve  persons,  were 
given  authority  to  procure  at  suitable  places  sites,  and  to  have 
the  necessary  buildings  erected,  for  military  asylums  for  all 
persons  serving  in  the  army  of  the  United  States  at  any  time 
in  the  war  of  the  rebellion  who  were  not  provided  for  by  ex- 
isting laws,  and  who  had  or  might  thereafter  become  disquali- 
fied from  procuring  their  own  maintenance  and  support  by 
reason  of  wounds  received  or  sickness  contracted  while  in  the 
line  of  their  duty  during  the  rebellion.  The  act  further  pro- 
vided that  the  officers  of  the  asylum  should  consist  of  governor, 
deputy  governor,  secretary,  treasurer,  and  such  other  officers  as 
the  board  of  managers  may  deem  necessary,  to  be  appointed 
from  disabled  officers  serving  as  before  mentioned,  and  re- 
movable by  the  board  from  time  to  time  as  the  interests  of  the 
institution  may  require. 

At  a  meeting  of  the  board  of  managers  held  on  the  12th  of 
April,  1867,  E.  B.  Wolcott  and  John  S.  Cavender,  two  of  their 
number,  were  appointed  a  committee  to  select  a  plan  for  asy- 
lum buildings  at  Milwaukee,  to  make  and  accept  prop6sals  for 
the  same,  to  superintend  the  construction,  and  to  put  the  build- 
ing then  owned  by  the  asylum  in  condition  for  immediate  use. 
At  the  January  meeting  the  president  of  the  board  was  ad- 
ded to  the  committee.  Shortly  thereafter  several  building 
contracts  were  entered  into,  and  the  work  of  construction 
commenced. 

On  the  28th  of  December,  1868,  the  plaintifl:"in  error,  a  dis- 
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abled  officer  who  had  served  in  the  Union  army,  and  who  was 
deputy  governor  of  the  branch  asylum  at  Milwaukee,  addressed 
a  communication  to  Messrs.  Caveiider  and  Woleott,  from  which 
it  appears  that  he  had  theretofore  purchased  the  materials, 
employed  the  labor,  and  directed  the  work,  in  connection  with 
the  new  building,  not  included  in  the  special  contracts  with 
mason,  tin,  and  iron  workers.  Up  to  that  date  his  time  and 
services  had  been  given  gratuitously,  but  in  consequence  of 
the  action  of  the  board,  whereby  his  duties  and  responsibilities 
were  increased  and  his  pay  reduced,  he  gave  notice,  in  the  same 
communication,  that  he  -would  not  assume  or  take  any  further 
responsibility  for  anj'thiug  connected  with  the  construction  of 
the  new  building,  unless  the  asj'lum,  in  consid-eration  of  his 
perfecting  the  plans,  directing  the  work,  employing  the  labor, 
purchasing  materials,  and  putting  the  institution  in  proper 
working  order,  would  pay  him  five  per  cent,  on  all  purchases 
and  disbursements  that  had  been  or  might  be  made  by  him  or 
under  his  direction,  outside  of  contracts  for  masons,  roofers, 
and  steam-heater's  works,  until  completion  of  the  building. 
Upon  that  communication,  containing  these  propositions,  Cav- 
ender  and  Woleott,  as  "  Building  Com.  Nat.  Asylum,"  in  good 
faith,  we  doubt  not,  but  without  any  action  upon  the  part  of 
the  board  of  managers,  made  and  signed  this  indorsement: 
"  Col.  Theo.  Yates  will  complete  the  work  as  proposed,  and 
will  be  paid  in  the  manner  and  to  the  amount  herein  named." 

The  plaintiff  in  error  claims  in  this  action  the  sum  of 
$8,414.96  for  services  performed  by  him  under  that  agree- 
ment. 

The  court  below  gave  a  peremptorj-  instruction  to  the  jury 
to  find  for  tfie  defendant,  which  was  done. 

We  have  not  been  favored  with  a  brief  on  behalf  of  the 
defendant,  but  are  informed  by  counsel  for  plaintiff  that  the 
court  below  was  of  opinion  that  Col.  Yates  was  prohibited  by 
the  by-laws  of  the  institution,  of  which  he  was  an  officer,  from 
contracting  for  or  receiving  compensation  for  the  services  by 
him  rendered.     In  that  view  we  concur.     One  of  the  by-laws 
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in  force  when  the  agreement  was  made  provides  that  "  the 
board  shall  iix  such  stated  and  sufficient  salaries  to  any  officer 
or  agent  of  the  establishment,  payable  in  money,  as  they  shall 
deem  proper,  which  shall  be  in  full  for  the  services  of  the  offi- 
cer or  agent,  and  not  to  be  diminished  during  his  term  of 
office.  No  perquisites, /ees,  allowances,  or  advccntages,  other  than 
his  salary  or  stated  paj%  shall  be  permitted  to  any  officer,  agent, 
or  employee  of  the  establishment,  under  any  pretense  whatsoever.'''' 
Another  by-law  declared  that  "the  president  of  the  board  shall 
*  *  *  approve  all  contracts,  make  and  sign  all  requisi- 
tions," &c.  If  the  appointment  of  Wolcott  and  Cavender  as 
a  committee,  with  power  to  make  and  accept  proposals  for 
the  new  building,  and  to  superintend  its  construction,  author- 
ized them,  without  consulting  the  board,  or  without  the  con- 
currence of  its  president,  to  make  all  contracts  pertaining  to 
the  erection  of  that  building,  it  by  no  means  follows  that  they 
could  make  a  binding  contract  with  an  officer  of  the  institu- 
tion, in  conffict  with  its  by-laws,  and  whereby  he  could  receive, 
in  addition  to  his  salary  or  stated  pay,  "  perquisites,  fees,  allow- 
ances, or  advantages."  The  manifest  object  of  the  by-law  in 
question  was  to  remove  from  the  officers  of  the  asylum,  charg- 
ed with  the  immediate  conduct  of  its  affairs,  all  possible  temp- 
tation to  so  manage  the  institution  so  as  to  derive  pecuniary 
advantage  therefrom  beyond  their  respective  salaries  or  stated 
pay.  ^ 

It  is  contended  that  plaintiff  in  error  was  not  bound,  in  his 
capacity  as  deputy  govei^nor,  to  perform  any  services  whatever 
ill  connection  with  the  construction  of  the  new  building.  Were 
this  conceded — as,  perhaps,  it  must  be — the  plaintiff  is  con- 
fronted not  only  with  the  fact  that  he  was  an  officer  of  the 
asylum,  with  a  stated  salary,  but  with  an  express  prohibition, 
in  the  by-laws  of  the  institution,  against  his  receiving,  under 
any  pretense  whatsoever,  perquisites,  fees,  allowances,  or  advan- 
tages, other  than  his  salary  or  stated  pay.  The  evidence  fur- 
nishes no  reason  to  suppose  that  the  board  of  managers  were 
aware  of,  or  ever  recognized  or  approved,  the  agreement  which 
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the  building  committee  made  with  plaintiff  for  compensation 
for  the  special  services  rendered  by  him.  The  sole  question, 
therefore,  is  whether  the  building  committee  had  authority  to 
contract  with  an  oificer  of  the  institution  that  he  should  receive 
compensation  or  pecuniary  advantages,  beyond  his  salary,  for 
the  services  in  question.  They  clearly  had  not,  and,  without 
considering  other  questions  argued  by  counsel,  we  approve, 
for  the  reasons  given,  the  instruction  to  find  for  the  defendant. 
The  judgment  is  affirmed. 

Affirmed. 


The  National  Bank  of  Genesee  v.  Edward  M.  Whit- 
ney "ET  AL. 

A  mortgage  on  real  estate  to  a  national  bank  to  secure  futnre  advaiiccs  Is 
not  void  nntlei'  tlie  national  banlving  act  as  a  secnnty  for  tlie  debt,  but 
is  an  objection  wliich  can  be  urged  by  tbe  government  alone  in  nuy 
proce<Klings  insiitnted  by  it  against  the  bank  foi'  forfeiture. 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 

Theodore  Bacon,  for  plaintili"  in  error. 

W.  Harris  Bay,  tor  defendants  in  error. 

Field,  J. — It  appears  from  the  record  that  the  defendant 
.Whitney,  some  time  previously  to  1871,  executed  to  Maria 
Crocker  a  mortgage  upon  certain  real  property  situated  in  the 
county  of  Genesee,  in  the  State  of  New  York,  to  secure  an  in- 
debtedness to  her ;  that  in  a  suit  brought  for  that  purpose  the 
mortgage  was  foreclosed  and  a  decree  entered  for  the  sale  of 
the  premises;  that  such  sale  was  had,  and  the  amount  received 
satisfied  the  debt  and  left  a  surplus  of  over  thirty-eight  hun- 
dred dollars,  which  was  paid  into  court.  The  present  contro- 
versy is  between  subsequent  mortgagees  and  judgment  credit- 
ors for  this  surplus. 
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On  the  12th  of  January,  1871,  "Whitney  executed  a  mort- 
gage upon  the  same  premises  to  the  National  Bank  of  Genesee, 
providing  in  terms  for  the  payment  of  five  thousand  dollars, 
one  year  from  its  date,  with  interest,  but  declaring  that  it  was 
made  as  collateral  security  for  the  payment  of  all  notes  which 
the  bank  held  at  the  time  against  him,  and  for  his  other  indebt- 
edness then  due  or  thereafter  to  become  due.  This  mortgage 
was  recorded  on  the  19th  of  September,  1872.  It  subsequent- 
ly appeared  from  an  examination  of  the  accounts  between  the 
parties  that  his  indebtedness  at  the  date  of  the  mortgage  was 
thirty-two  hundred  dollars,  and  that  this  was  paid  before  Sep- 
tember 16,  1872. 

On  this  last  day  Whitney  executed  two  other  mortgages 
upon  the  same  property,  one  to  Horner  Bostwick  and  the  other 
to  Edward  McGormick.  The  one  to  Bostwick  was  executed 
as  security  for  the  payment  of  liabilities  and  indebtedness  which 
aii'eady  had  been  or  might  thereafter  be  incurred  by  him  on 
account  of  Whitney,  either  by  indorsement  or  otherwise,  to  an 
amount  not  exceeding  twenty-five  hundred  dollars.  This  mort- 
gage was  recorded  at  noon  on  tiie  day  of  its  execution.  The 
amount  of  the  liability  subsequently  incurred  by  Whitney  to 
Bostwick  exceeded  the  sum  named.  The  mortgage  to  Mc- 
Cormick  was  executed  as  security  for  similar  liabilities  and  in- 
debtedness which  might  be  incurred  by  him  for  Whitney,  to 
an  amount  not  exceeding  fifteen  hundred  dollars,  and  was  re- 
corded at  forty-five  minutes  past  one  of  the  day  of  its  execu- 
tion. The  amount  of  liabilities  incurred  by  McGormick  for . 
Whitney  exceeded  the  sum  named. 

It  is  unnecessary  to  give  the  particulars  of  other  subsequent 
incumbrances,  as  under  no  circumstances  could  any  of  the  sur- 
plus be  applied  to  their  discharge.  In  any  view  that  can  be 
taken  of  the  mortgages  mentioned,  the  surplus  in  controversy 
will  be  exhausted  by  them. 

The  principal  question  for  our  determination  relates  to  the 
validity  of  the  mortgage  of  Whitney  to  the  national  bank,  so 
far  as  it  applies  to  future  advances  to  him.     His  indebtedness 
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existing  at  the  execution  of  the  mortgage  has  been  satisfied. 
His  indebtedness  subsequently  incuvred  amounted  at  the  sale 
of  the  premises  to  $5,160.  If  the  mortgage  for  the  future  in- 
debtedness can  be  sustained  as  a  vahd  instrument  for  that  pur- 
pose, the  entire  surplus  will  be  absorbed  for  its  payment,  ex- 
cepting such  portion  as  may  be  first  payable  to  McCormick,  by 
reason  of  the  fact  that  he  took  his  mortgage  without  notice  of 
the  one  to  the  bank.  It  is  contended  that  the  mortgage  to  the 
bank,  so  far  as  it  applies  to  future  advances,  is  invalid,  because 
a  mortgage  of  that  character  is 'prohibited  by  the  national 
banking  law.  That  law,  after  in  terms  authorizing  every  na- 
tional banking  association  to  loan  nioney  on  personal  security, 
declares  that  it  "  may  purchase,  hold,  and  convey  real  estate 
for  the  following  purposes,  and  for  no  others:  first,  such  as 
may  be  necessary  for  its  immediate  accommodatioi\  in  the 
transaction  of  its  business;  second,  such  as  shall  be  mortgaged 
to  it  in  good  faith  by  way  of  security  for  debts  previously  con- 
tracted; third,  such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings; 
fourth,  such  as  it  shall  purchase  at  sales  under  judgments,  de- 
crees, or  mortgages  held  by  the  association,  or  shall  purchase 
to  secure  debts  to  it." 

The  question  presented  is  not  an  open  one  in  this  court.  It 
was  determined  in  the  case  of  The  National  Bank  v.  Matthews 
at  the  October  term  of  1878.  It  there  appeared  that  Matthews 
and  another  person  had  given  their  joint  note  to  a  mercantile 
company  for  fifteen  thousand  dollars,  secured  by  a  deed  of 
trust  on  certain  real  property  in  Missouri,  executed  by  Mat- 
thews alone.  Soon  afterwards  the  company  assigned  the  note 
and  deed  o'f  trust  to  the  Union  National  Bank  of  St.  Louis  to 
secure  a  loan  made  to  it  at  the  time.  The  loan  was  not  paid 
at  its  maturity,  and  the  bank  directed  the  trustee  to  sell  the 
premises.  Matthews  thereupon  filed  a  bill  to  enjoin  the  sale, 
and  obtained  a  decree  for  a  perpetual  injunction  upon  the 
ground  that  the  loan  was  made  upon  real  security,  which  was 
forbidden,  by  the  statute.  The  Supreme  Court  of  the  State 
26  v2 
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affirmed  the  decree,  and  the  case  was  brought  here,  where  the 
decree  was  reversed  and  the  cause  remanded,  with  directions 
to  the  court  below  to  dismiss  the  bill. 

In  coming  to  this  conclusion  this  court  considered  the  trans- 
action in  tM'O  aspects;  first,  as  not  being  within  the  letter  of 
the  statute,  because  the  deed  of  trust  was  not  executed  to  the 
bank;  and  second,  as  a  loan  upon  real-estate  security. 

Viewed  in  the  first  aspect,  the  court  held  that  as  a  mortgage 
the  deed  of  trust  was  merely  an  incident  to  the  note,  and  a 
right  to  its  benefit,  whether  it  was  delivered  or  not  with  the 
note,  passed  with  the  transfer  of  the  latter.  If  the  bank  had 
made  the  loan  upon  the  note  alone,  the  benefit  of  the  deed 
as  a  mortgage  would  have  inured  to  it  by  operation  of  law. 
Of  course  that  which  the  law  would  give  independently  of  a 
direct  transfer  by  the  mortgagor,  the  statute  did  not  intend  to 
defeat  because  such  transfer  was  made. 

Viewed  in  the  second  aspect,  as  a  loan  upon  real-estate  se- 
curity, the  court  observed  that,  so  treating  it,  the  consequence 
insisted  upon  did  not  follow;  that  the  statute  did  not  declare 
such  security  void,  but  was  silent  on  the  subject;  that  had 
Congress  so  intended  it  would  have  been  easy  to  say  so,  and  it 
can  hardly  be  presumed  that  this  would  not  have  I)een  done 
instead  of  leaving  the  question  to  be  settled  by  the  uncertain 
result  of  litigation  and  judicial  decision.  And  after  citing 
numerous  cases  where  a  disregard  of  statutory  prohibitions  has 
not  been  held  to  vitiate  the  contracts  of  parties,  but  only  to 
authorize  actions  by  the  government  against  them,  the  court 
held  that  the  prohibitory  clauses  of  the  banking  law  did  not 
vitiate  real-estate  securities  taken  for  loans,  and  that  a  disre- 
gard of  them  only  laid  the  association  open  to  proceedings  by 
the  government.  "The  impending  danger,"  said  the  court, 
"of  a  judgment  of  ouster  and  dissolution  was,  we  think,  the 
check,  and  none  other,  contemplated  by  Congress.  That  has 
been  always  the  punishment  prescribed  for  the  wanton  viola^- 
tion  of  a  charter,  and  it  may  be  made  to  follow  whenever  the 
proper  public  authoi'ity  shall  see  fit  to  enforce  its  application." 
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The  construction  of  the  act  of  Congress  thus  given  has  been 
acted  upon  by  the  national  banks  througliout  the  country  ever 
since  it  was  published.  It  is  not  unreasonable  to  suppose  that 
they  have  conducted  their  business  and  made  loans  to  a  large 
amount  in  reliance  upon  it,  and  that  in  many  cases  great  injury 
would  follow  a  departure  from  it.  Judicial  decisions  affecting 
the  business  interests  of  the  country  should  not  be  disturbed 
except  for  the  most  cogent  reasons;  certainly  not  because  of 
subsequent  doubt  as  to  their  original  soundness.  The  prosper- 
ity of  a  commercial  community  depends,  in  a  greait  degree, 
upon  the  stability'  of  the  rules  by  which  its  transactions  are 
governed.  If  there  should  be  a  change,  the  Legislature  can 
make  it  with  infinitely  less  derangement  of  the  interests  of  the 
country  than  would  follow  a  new  ruling  of  the  court,  for  stat-^ 
utory  regulations  would  operate  only  in  the  futu;"6. 

The  decision  in  the  case  cited  controls  the  p^'esent  case,  and 
in  conformity  with  it  we  must  hold  that  thp  mortgage  to  the 
bank,  so  far  as  the  subsequent  incumbranpes.  are  concerned,  is 
to  be  regarded  as  a  valid  security  for  the  future  advances  to 
the  mortgagor.  Whatever  obj'eotioii. there  may  be  to  it  as  se- 
curity for  such  advances  from,  th,e  prohibitory  provisions  of  the 
statute,  the  objection  can  only  be  urged  by  the  goverument. 
(Fleckner  v.  United  States  Bank,-  8  Wheat.,  338-355.) 

But  it  appears  fi:ornit;he  record  that  the  mortgage  to  McCor- 
raick  was  taken  by  him.,  without  notice  of  the  prior  mortgage 
to  the  bank,  which  had  not  then,  been  registered.  He  has, 
therefore,  a  right  as  against  the.  bank  to  prior  payment  of  the 
fifteen  huudred  dollars  and  interest,  for  which  Amount  his 
mortgage  w.as  a  lien  upon  the  premises. 

Bostwick  took  his  mortgage  with  notice  of  the  one  to  the 
bank.  He  cannot,  therefore,  claim  any  of  the  surplus  until 
the  debt  of  the  bank  is  paid.  The  surplus  should,  tlierefore, 
be  first  applied  to  McCormick's  claim,  and  the  balance  to  the 
claim  of  the  bank. 

It  follows  that  the  decree  of  the  Supreme  Court  of  New 
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York  must  be  reversed  and  the  case  remanded,  with  directions 

to  enter  a  decree  in  conformity  with  this  opinion. 

And  it  is  so  ordered. 

Keversbd. 


The  Steamship  Benefactor  and  others  v.  "^Yilliam  H. 
Mount  and  others,  and  The  New  York  and  Wilming- 
ton   Steamship    Company  v.   William   H.   Mount   and 

OTHERS. 

1.  Semble  that  section  636  of  the  Revised  Statutes  of  tlie  Uiiitefl  States 

extends  to  admiralty  proceed iiijrs,  and  gives  the  U.  S.  Circuir,  Court 
power,  after  lioaring  a  canse  on  appeal,  to  remand  with  direct ioiw. 

2.  The  conrt  aniionnces  a  genLi-al  rule  extending  to  tlin  Circuit  Courts 

on  appeal  the  regnlations  wliioli  have  lieretotore  been  ailopted  for 
the  District  Courts  in  cases  of  proceeding  to  obtain  the  benefit  of  » 
limited  liability. 

3.  Until  the  determination  of  the  proceedings  on  the  petition  for  limited 

liability,  proceedings  on  tlie.  decree  of  condemnation  of  tlie  vessel  in 
faidt  ought  to  be  stayed. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  Yf)rk. 

On  motions  to  modify  judgment  and  mandate. 

This  is  another  phase  of  the  Benefactor  case,  which  has  al- 
ready been  twice  before  the  court  at  this  term  on  other  ques- 
tions, the  decisions  on  which  will  be  found  in  vokime  1  of  The 
Transcript,  p.  206,  and  volume  2,  Id.,  p.  294. 

,  Bradley,  J. — Since  deciding  these  cases  and  issuing  man- 
dates therein,  both  parties  have  applied  for  additional  direc- 
tions with  regard  to  further  proceedings  in  the  court  below. 
The  respondents  ask  that  the  judgment  and  mandate  in  the 
second  case  be  amended  so  as  to  direct  that  further  proceed- 
ings for  securing  a  limited  liability  of  the  appellants  shall  be 
had  in  the  Circuit  Court  instead  of  the  District  Court.  It  is 
undoubtedly  the  general  rule  that  an  appeal  in  admiralty,  like 
all  appeals  derived  from  the  practice  of  the  civil  law,  carries 
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the  whole  cause  to  the  appellate  court,  in  which  it  is  to  be  tried 
anew  upon  the  same  and  such  additional  proofs  as  the  parties 
may  propound.  Whilst  this  is  the  general  rule,  there  is  also 
no  doubt  that  the  Legislature  may  authorize  the  appellate 
court,  after  hearing  the  cause  and  determining  the  questions 
raised  therein,  to  remand  it  to  the  court  a  quo  for  further  pro- 
ceedings. The  late  practice  under  the  bankrupt  law  exhibited 
an  instance  of  this  mode  of  proceeding.  The  entire  history  of 
appeals  in  admiralty,  as  well  as  in  equitj',  in  this  court  is  an- 
other instance  of  the  same  practice.  But  on  appeals  in  admi- 
ralty from  the  District  to  the  Circuit  Court,  the  latter  has  always 
retained  the  cause  for  trial  and  final  disposition  without  re- 
manding to  the  District  Court.  But  in  the  late  revision  of  the 
statutes  of  the  United  States  (Rev.  Stat.,  sec.  636)  it  is  declared 
as  follows :  "A  Circuit  Court  may  affirm,  modify,  or  reverse 
any  judgment,  decree,  or  order  of  a  District  Court  brought 
before  it  for  review,  or  may  direct  such  judgment,  decree,  or 
order  to  be  rendered,  or  such  further  proceedings  to  be  had,  by 
the  District  Court,  as  the  justice  of  the  ease  may  require."  In 
this  case  the  question  whether  the  cause  should  be  retained  by 
the  Circuit  Court  or  remanded  to  the  District  Court  was  not 
raised  on  the  argument  of  the  cause,  and  in  entering  judgment 
we  directed  the  Circuit  Court  to  reverse  the  decree  of  the  Dis- 
trict Court  and  give  directions  for  further  proceedings  in  con- 
formity with  our  opinion.  It  is  now  suggested  by  the  respond- 
ents that  this  direction  could  not  properly  be  made,  because, 
as  they  contend,  the  six  hundred  and  thirty-sixth  section  of  the 
Revised  Statutes  does  not  extend  to  admiralty  proceedings.  In 
this,  however,  we  think  they  are  mistaken.  The  section  fol- 
lows several  other  sections  which  give  the  right  of  appeal  and 
writ  of  error  respectively  in  admiraltj'  atid  other  cases  from 
the  District  to  the  Circuit  Court,  and  makes  no  distinction  be- 
tween them  in  conferring  upon  the  latter  the  power  to  affirm, 
modify,  or  reverse,  together  with  power  to  give  directions  to 
the  District  Court  for  further  proceedings.  The  section  in 
question  is  a  re-enactment  of  a  clause  in  the  second  section  of 
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the  act  approved  June  1, 1872,  entitled  "An  act  to  further  the 
administration  of  justice,"  (17  Stat.,  196,)  and  in  that  act  its 
application  seems  to  be  general  to  all  appeals  from  the  District 
to  the  Circuit  Court. 

But  whilst  this  seems  to  be  the  law,  namely,  that  the  Circuit 
Court,  after  hearing  a  cause  on  appeal,  has  power  to  remand 
with  directions,  it  may  not  be  advisable  to  resort  to  it  in  or- 
dinary cases  where  the  Circuit  Court  can  as  well  dispose  of  the 
whole  case.  As  we  had  already  established  rules  for  regulat- 
ing the  proceedings  in  the  Distiict  Courts  upon  petition  for 
the  benefit  of  a  limited  liability  under  the  act  of  1851,  we  sup- 
posed it  would  be  more  convenient  to  continue  the  further  pro- 
ceedings in  that  court.  Our  attention,  however,  having  been 
more  particularly  called  to  the  circumstances  of  this  case,  we 
think  it  possible  that  the  rights  of  the  parties  may  be  better 
preserved  by  continuing  the  cause  in  the  Circuit  Court.  We 
have  deemed  it  advisable,  therefore,  to  alter  our  judgment  in 
this  respect,  and  to  prepare  a  general  rule,  which  we  shall  now 
announce,  extending  to  the  Circuit  Courts  on  appeal  the  regu- 
lations which  have  heretofore  been  adopted  for  the  District 
Courts  in  cases  of  proceeding  to  obtain  the  benefit  of  a  lirnited 
liability  under  the  act.  We  make  this  general  rule  in  order 
to  obviate  all  objections  as  to  the  ability  of  the  Circuit  Court 
to  proceed. 

A  question  has  been  made  whetber,  under  our  decisions  in 
tliese  cases,  proceedings  ought  to  be  stayed  on  the  decree  of 
the  respondents  against  the  steamship  Benefactor,  her  claim- 
ants and  stipulators,  until  the  determination  of  the  proceedings 
on  the  petition  for  limited  liability.  We  have  no  hesitation 
in  saying  that  they  ought  to  be  so  stayed.  Our  opinion  \vas 
very  clearly  expressed,  in  deciding  the  limited  liability  case, 
that  the  petitioners  were  not  too  late  to  obtain  relief,  and  that 
•proceedings  to  collect  any  decrees  rendered  against  them 
should  be  stayed.  We  held  that  such  decrees  would  have  the 
effect  oi  res  judicata  on  the  question  of  the  liability  of  the  steam- 
ship and  as  to  the  amount  of  damage  sustained  by  the  libel- 


1880.]  Steamship  Benefactor  v.  Mount.  407 

Opinion  of  the  court. 

laiits,  and  that  the  amount  of  the  decrees  would  stand  as  the 
basis  for  determining  the  pro  rata  share  of  the  libellants  in  the 
common  fund  to  be  distributed  on  the  termination  of  the  lim- 
ited liabilitj'  proceedings.  We  do  not  well  see  how  our  views 
could  have  been  misunderstood  on  this  point. 

It  is  not  necessary  or  proper,  at  this  time,  to  pass  upon  the 
question  whether  the  appellants,  when  called  upon  to  pay  the 
amount  of  their  stipulation  into  court,  will  be  liable  to  pay 
interest  thereon  or  not ;  nor  whether  they  will  be  liable  to  pay 
the  costs  of  the  libellants  in  addition  to  the  value  of  the  steam- 
ship ;  nor  whether  the  Circuit  Court  may  or  mivy  not  require 
them  to  pay  the  value  of  the  said  ship  into  court,  or  give  a  new 
bond,  before  the  termination  of  the  limited  liability  proceed- 
ings. Should  the  future  action  of  the  Circuit  Court  on  any  of 
these  points  be  brought  before  us  on  appeal,  it  will  be  time 
enough  then  to  give  thera  the  proper  consideration. 

The  order  of  the  court  upon  the  several  applications  now 
submitted  will  be,  that  the  former  judgment  and  mandate  of 
this  court  in  the  case  arising  upon  the  petition  of  the  appel- 
lants, the  New  York  and  Wilmington  Steamship  Company, 
for  the  benefit  of  a  limited  liability,  be,  and  they  are  hereby, 
modified  so  far  as  they  contain  directions  to  the  Circuit  Court 
to  enter  a  decree  reversing  the  decree  of  the  District  Court 
and  giving  directions  for  further  proceedings;  and  that  instead 
of  said  portion  of  the  said  judgment  and  mandate,  directions 
be,  and  they  are  hereby,  given  to  the  Circuit  Court  to  proceed 
upon  the  petition  of  the  said  New  York  and  Wilmington 
Steamship  Company  for  such  limited  liability,  and  hear  and 
determine  the  same  in  conformity  with  law  and  the  opinion 
of  this  court;  in  the  meantime  staying  proceedings  upon  any 
and  all  decrees  or  judgments  against  the  steamship  Benefac- 
tor by  reason  of  the  collision  referred  to  in  said  petition  until 
the  proceedings  for  limited  liability  be  determined,  and  to  an- 
swer the  determination  of  the  same.  It  is  further  ordered  that 
each  party  pay  their  own  costs  on  these  motions. 

Former  mandate  amended. 
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The  District  of  Columbia  v.  Adolf  Cluss,  for  the  use 
OF  John  A.  J.  Crbswell,  Robert  Purvis,  and  R.  H.  T. 
Leipold,  commissioners  of  the  Frbedman's  Savings  and 
Trust  Company. 

1.  The  boai-d  of  trustees  of  colored  schools  had  power  to  bind  the  District 

of  Columbia  in  the  employment  of  an  architect  to  superintend  the 
building  of  a  school. 

2.  The  disallowance  of  a  claim  b}''  the  board  of  audit  of  the  District  was 

not  a  judicial  decision,  or  conclusive  on  the  claimant. 

3.  The  price  of  work  contracted  for  by  a  corporation,  but  completed  after 

the  merging  of  the  corporation  into  a  new  corporation,  and  accepted 
by  tlie  new,  renders  it  a  liability  of  the  new. 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

A.  G.  Riddle,  for  plaintiff  in  error. 

Enoch  Totten,  for  defendant  in  error. 

Field,  J.^In  1870  the  board  of  trustees  of  colored  schools 
for  the  District  of  Columbia  employed  the  plaintiff,  who  is  an 
architect  by  profession,  to  prepare  the  plans  and  specifications 
for  a  school-house  in  Washington  and  to  superintend  its  con- 
struction, agreeing  to  give  him  for  his  services  five  per  cent, 
on  the  cost  of  the  building.  This  was  the  ordinary  rate  of 
charge  as  compensation  for  similar  services  in  the  District. 
In  1872  the  building  was  constructed,  and  cost  about  $66,000. 
The  board  of  trustees  approved  of  the  work,  and  paid  the 
plaintiff  |1,100  in  cash  and  gave  him  a  voucher  for  $2,165 
more,  being  for  the  balance  due,  and  also  the  sum  of  $255  for 
services  in  superintending  repairs  upon  other  buildings.  This 
voucher  the  plaintiff"  sold  and  deHvered  to  the  Freedman's 
Savings  and  Trust  Company,  for  whose  benefit  this  action  is 
brought. 

The  board  of  trustees  of  colored  schools  have  since  been 
abolished  and  a  new  board  organized  to  take  charge  of  all  the 
public  schools,  whether  of  white  or  colored  children.     But 


1880.]  Miles  v.  The  United  States.  409 

Syllabus. 

when  the  original  board  existed  it  was  the  agent  of  the  Dis- 
trict for  the  purposes  intrusted  to  it,  and  could  bind  the  Dis- 
trict for  the  services  rendered  by  the  plaintiff.  The  building 
constructed  and  the  other  buildings  upon  which  the  repairs 
were  made  under  his  superintendence  belong  to  the  District 
and  are  used  by  it  for  colored  schools,  yet  the  amount  due  him 
for  which  the  voucher  was  given  has  never  been  paid.  The 
jury  were  of  opinion  that  the  District  should  pay  it,  and  we 
agree  with  them. 

The  disallowance  of  the  claim  by  the  board  of  audit,  if  such 
had  been  allowed  to  be  proved,  would  not  have  concluded  the 
plaintiff.  That  board  was  not  a  judicial  body  whose  action 
was  final ;  it  exercised  little  more  than  the  functions  of  an  ac- 
countant. A  claim  allowed  by  it  was  not  necessai'ily  a  valid 
one;  a  claim  disallowed  was  not,  therefore,  illegal.  Its  action 
either  way  left  the  matter  open  to  contestation  in  the  courts. 

Though  the  contract  of  the  plaintiff  with  the  board  of  trust- 
ees was  made  before  the  act  creating  the  District  into  one 
municipal  corporation,  the  work  was  not  completed  until  aft- 
erwards, when  it  was  accepted  and  approved.  The  new  cor- 
poration succeeded  to  the  property  of  the  two  former  ones,  and 
also  to  their  liabilities. 

Judgment  affirmed.  Affirmed. 


John  Miles  v.  The  United  States. 

1.  Under  ttie  Utah  statutes  tlie  decision  of  triers  on  the  question  of  the 

disqualification  of  jurors  for  iictual  bias  is  final. 

2.  Jurors  who,  when  examined  on  their  voir  dire  on  an  indictment  for 

bigamy,  testify  that  they  believe  in  polygamy  as  a  part  of  their  relig- 
ious creed,  are  incompetent  on  the  ground  of  bias. 

3.  On  an  indictment  for  bigamy  the  declarations  or  admissions  of  the 

.accused  to  prove  the  first  marriage  are  competent  evidence  against 
him. 

4.  Witnesses  who  are  prima  facie  competent,  but  whose  competency  is 

disputed,  are  allowed  to  give  evidence  on  their  voir  dire  upon  some 
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collateral  Issue  nii  wlilcli  tlieir  competpnoy  depends ;  b\it  the  tosti- 
inony  of  a  witness  vvho  is  prima  facie  inoompeteiit  oaniiot  be  given 
to  the  jinj'-  upon  the  very  issue  in  tlie  case  in  order  to  establish  his 
competency,  and  at  the  same  time  prove  the  issue.  . 

5.  Accordingly,  on  an  indiotment  for  bigamj',  wliere  the  second  marriage 
is  conceded  and  Hie  first  marriage  is  the  fact  in  issue,  the  second  wife 
is  not  a  competent  witness  to  prove  the  first  marriage. 

Ekkor  to  the  Supreme  Court  of  Utah  Territory. 

E.  D.  Hoge,  W.  N.  Dusenberry,  and  Arthur  Brown,  for  plain- 
tiff ill  error. 

Charles  Devens,  Attorney -General,  and  JE.  B.  Smith,  Assistant 
Attorney -General,  for  defendant  in  error. 

Woods,  J. — Section  5352  of  the  Kevised  Statutes  of  the 
United  States  declares : 

"  Every  person  having  a  husband  or  wife  living,  who  mar- 
ries another,  whether  married  or  single,  in  a  Territory  or  other 
place  over  which  the  United  States  has  exclusive  jurisdiction, 
is  guilty  of  bigamy,  and  shall  be  punished  by  a  fine  of  n9t 
more  than  five  hundred  dollars  and  by  imprisonment  for  a 
term  not  more  than  five  years." 

The  plaintiff  in  error  was  indicted  under  this  section  in  the 
Third  District  Court  of  Utah  at  Salt  Lake  City.  He  was  con- 
victed. He  appealed  to  the  Supreme  Court  of  the  Territory, 
where  the  judgment  of  the  District  Court  was  affirmed. 

That  judgment  is  now  brought  to  this  court  for  review  upon 
writ  of  error. 

The  indictment  charged  that  the  plaintiff  in  error,  John 
Miles,  did,  on  October  24,  1878,  at  Salt  Lake  county,  in  the 
Territory  of  Utah,  marry  one  Emily  Spencer;  and  that  after- 
wards, and  while  he  was  so  married  to  Emily  Spencer,  and 
while  she  was  still  living,  did,  on  the  same  day  and  at  the 
same  county,  marry  one  Caroline  Owens,  the  said  Emily  Spen- 
cer, his  former  wife,  being  still  living,  and  at  that  time  his  legal 
wife. 
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The  criminal  procedure  of  Utah  is  regulated  by  an  act  of 
the  Territorial  Legislature  passed  February  22,  1878.  Tbe 
follovving  are  the  sections  pertinent  to  this  case  which  pre- 
scribe the  rules  for  the  impaneling  of  juries: 

"  Sec.  241.  A  particular  cause  of  challenge  is — 

"  1.  For  such  a  bias  as,  when  the  existence  of  the  facts  is 
ascertained,  in  judgment  of  law  disqualifies  the  juror,  and 
which  is  known  in  this  act  as  implied  bias. 

"  2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the 
juror  which  leads  to  a  just  inference,  in  reference  to  the  case, 
that  he  will  not  act  with  entire  impartiality,  which  is  known  in 
this  act  as  actual  bias." 

"  Sec.  246.  If  the  facts  are  denied,  the  challenge  must  be 
tried  as  follows :  (1)  If  it  be  for  implied  bias,  by  the  court ; 
(2)  if  it  be  for  actual  bias,  by  triers. 

"  Sec.  247.  The  triers  are  three  impartial  persons  not  on  the 
jury  panel  appointed  by  the  court.  All  challenges  for  actual 
bias  must  be  tried  by  three  triers  thus  appointed,  a  majority  of 
whom  may  decide." 

"  Sec.  249.  Upon  the  ti'ial  of  a  challenge  to  an  individ- 
ual juror,  the  juror  challenged  may  be  examined  as  a  witness 
to  prove  or  disprove  the  challenge,  and  must  answer  every 
question  pertinent  to  the  inquiry. 

"  Sec.  250.  Other  witnesses  may  also  be  examined  on  either 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of  other 
issues  govern  the  admission  or  exclusion  of  evidence  on  the 
trial  of  the  challenge." 

"  Sec.  252.  On  the  trial  of  a  challenge  for  actual  bias,  when 
the  evidence  is  concluded,  the  court  must  instr,ui3t  the  triers  that 
it  is  their  duty  to  find  the  challenge  true,  if,  in  their  opinion, 
the  evidence  warrants  the  conclusion  that  the  juror  has  such  a 
bias  against  the  part}'  challenging  him  as  to  render  him  not 
impartial ;  and  that  if,  from  the  evidence,  they  believe  him 
free  from  such  bias,  they  must  find  the  challenge  not  true ; 
that  a  hypothetical  opinion,  unaecon)pauied  with  malice  or  ill- 
will,  founded  on  hearsay  or  information  supposed  to  be  true, 
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is  of  itself  no  evidence  of  bias  sufficient  to  disqualify  a  juror. 
The  court  can  give  no  other  instruction. 

"Sec.  253.  The  triers  must  thereupon  find  the  challenge 
either  true  or  not  true,  and  their  decision  is  iinal.  If  they 
find  it  true,  the  juror  must  be  excluded." 

Upon  the  trial  of  the  case  in  the  District  Court  of  the  Ter- 
ritory, Oscar  Dunn  and  Eobert  Patrick  were  called  as  jurors. 
They  were  challenged  for  actual  bias  and  sworn  upon  their 
voir  dire.  Three  triers  were  appointed  by  the  court  to  pass 
upon  the  challenges  to  the  jurors.  Dunn,  in  answer  to  ques- 
tions propounded  to  him,  testified  that  he  believed  polygamy 
to  be  right,  that  it  was  ordained  of  God.  and  that  the  revela- 
tions concerning  it  wei'e  revelations  from  God,  and  that  those 
revelations  should  be  obeyed ;  and  that  he  who  acted  on  them 
should  not  be  convicted  by  the  law  of  the  land. 

The  juror  was  challenged  by  the  prosecution  "for  actual  bias 
for  the  existence  of  a  state  of  mind  on  his  part  which  led  to  a 
just  inference  that  he  would  not  act  with  entire  impartiality." 

The  triers  found  the  challenge  true  and  the  juror  was  rejected. 

Robert  Patrick  was  examined  on  his  voir  dire,  and  testified 
that  he  believed  that  the  revelation  given  to  Joseph  Smith 
touching  polygamy  came  from  God,  that  it  was  one  of  God's 
laws  to  his  people,  and  that  he  who  practiced  polygamy,  con- 
scientiously believing  that  revelation  to  be  from  God,  was 
doing  God's  will.  He  also  testified  that,  in  his  opinion,  the 
law  of  Congress  was  in  conflict  with  that  law  of  God,  that 
Congress  had  the  right  to  pass  such  a  law,  and  that  on  the  trial 
of  a  person  who  was  in  the  practice  of  polj'gamy  charged  with 
bigamy  he  would  consider  it  his  duty,  if  satisfied  by  the  evi- 
dence, to  find  the  defendant  guilty,  and  that  he  would  do  so. 

The  juror  was  challenged  for  actual  bias,  and  the  triers  found 
the  challenge  true,  and  the  juror  was  excused.  A  large  number 
of  other  jurors  were  examined  and  challenged,  and  excused  on 
the  same  grounds. 

Upon  the  trial  evidence  was  given  tending  to  show  that  a 
short  time  before  the  date  laid  in  the  indictment,  October  24, 
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1878,  the  plaiotifF  in  error  was  in  treaty  for  marrying,  at  or 
about  the  same  time,  three  young  women,  namely,  Emily  Spen- 
cer, Caroline  Owens,  and  Julia  Spencer,  and  that  there  was  a 
discussion  between  them  on  the  question  which  should  be  the 
iirst  wife,  and  that  upon  appeal  to  John  Taylor,  president  of 
the  Mormon  Church,  the  plaintiff  in  error  and  the  three  women 
being  present)  it  was  decided  by  him  that  Emily  Spencer,  being 
the  eldest,  should  be  the  first  wife ;  Caroline  Owens,  being  the 
next  younger,  the  second;  and  Julia  Spencer,  being  the  young- 
est, the  third  wife — that  being  according  to  the  rules  of  the . 
church. 

It  appeared  further  that  marriages  of  persons  belonging  to 
the  Mormon  Church  usually  take  place  at  what  is  called  the 
Endowment  House ;  that  the  ceremony  is  performed  in  secret, 
and  the  person  who  officiates  is  under  a  sacred  obligation  not 
to  disclose  the  names  of  the  parties  to  it. 

It  further  appeared  that  on  October  24,  1878,  the  plaintiff 
in  error  was  married  to  the  said  Caroline  Owens,  and  that  on 
the  night  of  that  day  he  gave  a  wedding-supper  at  the  house 
of  one  Cannon,  at  which  were  present  Emily  Spencer,  Caro- 
line Owens,  and  others.  Evidence  tending  to  establish  these 
facts  having  been  given  to  the  jurj-,  the  court  permitted  to  be 
given  in  evidence  the  declarations  made  by  the  plaintiff  in 
error  on  that  night,  in  presence  of  the  company  assembled, 
and  on  subsequent  occasions,  to  the  effect  that  Emily  Spencer 
was  his  first  wife. 

Section  1604  of  the  Compiled  Laws  of  Utah  declares  :  "A 
husband  shall  not  be  a  witness  for  or  against  his  wife,  nor  a 
wife  a  witness  for  or  against  her  husband." 

Upon  the  trial,  and  after  the  evidence  above  recited  had 
been  given,  tending,  as  the  prosecution  claimed,  to  prove  the 
marriage  of  the  plaintiff"  in  error  to  Emily  Spencer  just  before 
his  marriage  to  Caroline  Owens,  the  latter  was  offered  as  a 
witness  against  him  to  prove  the  same  fact. 

Thereupon  the  defendant  admitted  in  open  court  the  charge 
.of  the  indictment  that  he  had  been  married  to  Caroline  Owens, 
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and  even  offered  testimony  to  prove  it,  but  this  was  ruled  out 
by  the  court. 

The  defendant,  therefore,  objected  to  the  introduction  of 
Caroline  Owens  as  a  witness  against  him,  the  objection  being 
based  on  the  statute  just  quoted. 

The  court  overruled  the  objection  and  admitted  her  as  a 
witness,  and  she  gave  testimony  tending  to  prove  the  mar- 
riage of  the  plaintiff  in  error  to  Emily  Spencer  previous  to  his 
marriage  with  the  witness. 

It  appeared  from  the  evidence  that  the  name  of  Caroline 
Owens's  father  was  Maile,  but  that  she  had  been  adopted  by 
an  uncle  and  aunt  named  Owens,  and  had  taken  their  name, 
by  which  she  was  called  and  known,  but  that,  when  she  was 
baptized  in  the  Mormon  Church,  she  was  requh-ed  to  be  bap- 
tized in  her  father's  name,  and  was  married  to  Miles  under 
"that  name. 

The  court,  among  other  things,  charged  the -jury  as  follows: 

"  If  you  find,  from  all  the  facts  and  circumstances  proven  in 
this  case,  and  from  the  admissions  of  the  defendant,  or  from 
either,  that  the  defendant  Miles  married  Emily  Spencer,  and 
while  she  was  vet  liviiia;  and  his  wife  he  married  Caroline 
Owens,  as  charged  in  the  indictment,  j'our  verdict  should  be 
guilty." 

"A  legal  wife  cannot,  but  when  it  appears  in  a  case  that  the 
witness  is  not  a  legal  wife  but  a  bigamous  or  plural  wife,  then 
she  may  testify  against  the  bigamous  husband,  and  her  testi- 
mony should  have  just  as  much  weight  with  the  jur\'  as  any 
other  witness,  if  the  jury  believe  her  statements  to  be  true. 
And  her  evidence  may  be  taken,  like  the  evidence  of  an}-  other 
witness,  to  prove  either  the  first  or  second  marriage.  And  so 
in  this  case  you  are  at  liberty  to  consider  the  testimony  of  Miss 
Caroline  Owens,  if  you  find  from  all  the  evidence  in  the  case 
that  she  is  a  second  and  plural  wife,  and  give  it  all  the  weight 
you  think  it  entitled  to,  and  may  use  it  to  prove  the  first  mar- 
riage alleg.ed,  to  wit,  the  marriage  of  defendant  and  Emily 
Spencer,  or  any  other  fact  which  in  your  opinion  is  proven  by  ■ 
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the  testimony,  if  j'ou  believe  it,  as  jon  do  the  testimony  of  any 
witness  to  prove  any  fact  about  which  she  has  testified." 

"The  prisoner's  guilt  must  be  established  beyond  reasonable 
doubt.  Proof  bej'ond  a  reasonable  doubt  is  such  as  will  pro- 
duce an  abiding  conviction  in  the  mind  to  a  moral  certainty 
that  the  fact  exists  that  is  claimed  to  exist,  so  that  you  feel  cer- 
tain that  it  exists.  A  balance  of  proof  is  not  sufficient.  A 
juror  in  a  criminal  case  ought  not  to  condemn  unless  the  evi- 
dence excludes  from  his  mind  all  reasonable  doubt;  unless  he 
be  so  convinced  bj'  the  evidence,  no  matter  what  the  class  of 
the  evidence,  of  the  defendant's  guilt,  that  a  prudent  man 
would  feel  safe  to  act  upon  that  conviction  in  matters  of  the 
highest  concern  and  importance  to  his  own  dearest  personal 
interests." 

The  plaintiff  in  error  alleges  as  ground  of  error  the  exclu- 
sion from  the  jury  of  Oscar  Dunn  and  Robert  Patrick  and 
others  of  the  Mormon  faith.  He  claims  that  the  examination 
of  the  proposed  jurors  and  the  rulings  of  the  court  show  that 
it  was  the  deliberate  purpose  of  the  court  to  exclude  from  the 
jury  every  one  who  was  of  the  Mormon  faith.  He  insists  that 
neither  the  court  nor  counsel  had  the  right  to  inquire  into  the 
religious  belief  of  the  juror. 

There  is  no  complaint  that  the  jurj'  was  not  a  fair  and  im- 
partial one,  or  that  any  juror  impaneled  was  disqualified. 

Whether  the  exclusion  of  qualified  jurors  from  the  panel  is 
a  ground  for  setting  aside  the  verdict  and  judgment  on  error, 
we  do  not  find  it  necessary  to  decide. 

It  is  insisted  on  behalf  of  the  defendant  in  error  that  the 
excluded  jurors  were  not  qualified  to  sit  in  the  case  of  the  de- 
fendant in  error.  In  impaneling  the  jury  the  court  was  bound 
to  follow  the  law  of  the  Territoi-y  on  that  subject.  (Clinton  v. 
Englebrecht,  13  Wall.;  434 ;  United  States  r.  Reynolds,  98  U. 
S.,  145.) 

The  jurors  excluded  were  objected  to  by  the  prosecution  as 
disquahfied  from  serving  in  the  case  of  the  plaintiff  in  error 
for  actual  bias. 
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The  challenge  for  actual  bias  was  tried  by  the  triers  appoint- 
ed by  the  court,  in  accordance  with  the  law  of  the  Territory. 
The  triers  found  the  challenge  true.  By  the  same  law  their 
decision  is  declared  to  he  iinal,  and  thereupon  the  jurors  chal- 
lenged must  be  excluded.  The  law  was  earefuilj'  followed. 
The  jurors  were  found  disqualified,  and  were,  therefore,  as  re- 
quired by  the  law,  excluded  from  the  panel. 

It  is  evident  from  the  examination  of  the  jurors  on  their 
voir  dire  that  they  believed  that  polygamy  was  ordained  of 
Grod,  and  that  the  practice  of  polygamy  was  obedience  to  the 
will  of  God.  At  common  law  this  would  have  been  ground 
for  principal  challenge  of  jurors  of  the  same  faith.  (See  3 
Blackstone,  303.)  It  needs  no  argument  to  show  that  a  jury 
composed  of  men  entertaining  such  a  belief  could  not  have 
been  free  from  bias  or  prejudice  on  the  trial  for  bigamy -of  a 
person  who  entertained  the  same  .belief,  and  whose  otfense 
consisted  in  the  act  of  living  in  polygamy.  But  whether  the 
evidence  of  bias  was  sufficient  or  not,  it  was  so  found  by  the 
triers,  and  that  was  conclusive. 

Whether  or  not  that  bias  was  founded  on  the  religious  belief 
of  the  juror,  is  entirely  immaterial  if  the  bias  existed.  It  has 
been  held  by  this  court  that  on  an  indictment  for  bigamy  it 
was  no  defense  that  the  doctrines  and  practice  of  polygamy 
were  a  part  of  the  religion  of  the  accused.  (Reynolds  v. 
United  States,  98  U.  S.,  145.) 

It  could  not,  therefore,  be  an  invasion  of  the  constitutional 
or  other  rights  of  the  juror,  called  to  try  a  party  charged  with 
bigamy,  to  inquire  whether  he  himself  was  living  iii  polygamy, 
and  whether  he  believed  it  to  be  in  accordance  with  the  divine 
will  and  command. 

If  the  jurors  themselves  had  uo  ground  of  complaint,  it  is 
clear  the  defendant  had  none. 

We  find  nothing  in  the  recoi'd  in  relation  to  the  impanel- 
ing of  the  jury  which  would  have  required  the  Supreme  Court 
of  the. Territory  to  set  aside  the  verdict  and  the  judgment  of 
of  the  District  Court. 
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It  is  next  assigned  for  error  that  the  court  admitted  the 
declarations  and  admissions  of  the  plaintiff  in  error  to  prove 
the  fact  of  his  first  marriage,  and  the  charge  of  the  court  that 
the  declarations  of  the  accused  were  evidence  proper  to  be  con- 
sidered by  the  jury  as  tending  to  prove  an  actual  marriage, 
and  that  such  marriage  might  be  proven  like  any  other  fact, 
by  the  admissions  of  the  defendant,  or  by  circumstantial  evi- 
dence, and  that  it  was  not  necessary  to  prove  it  by  witnesses 
who  were  present  at  the  ceremony. 

To  hold  that,  on  an  indictment  for  bigamy,  the  first  marriage 
can  only  be  proven  by  eye-witnesses  of  the  ceremony,  is  to 
apply  to  this  offense  a  rule  of  evidence  not  applicable  to  any 
other. 

The  great  weight  of  authority  is  adverse  to  the  position  of 
the 'plaiutifi:'  in  error. 

In  Regina  v.  Simminstb,  1  Car.  &  Kir.,  164,  it  was  held  that, 
"  on  an  indictment  for  bigamy,  the  first  marriage  may  be 
proved  by  the  admissions  of  the  prisoner;  and  it  is  for  the 
jury  to  determine  whether  what  he  said  was  an  admission  that 
he  had  been  legally  married  according  to  the  laws  of  the  country 
where  the  marriage  was  solemnized." 

The  same  view  is  sustained  by  the  following  cases:  Eegina 
(•.  Upton,  1  Car.  &  Kir.,  165,  note,  (1  Greav.  ed.  of  Euss.  on 
C.  &  M.,  218) ;  Duchess  of  Kingston's  Case,  20  How.  State 
Trials,  355;  Truman's  Case,  1  East  P.  C,  470^  Cayford's  Case,. 
7  Grant,  57;  Ham's  Case,  2  Fair,  391 ;  The  State  v.  Hilton,  3. 
Kich.,  434 ;  The  State  v.  Britton,  4  McCord,  256 ;  Warner  c. 
Commonwealth,  2  Va.  Cas.,  595 ;  Norwood's  Case,  1  East  P. 
C,  470;  Commonwealth  v.  Murtagh,  1  Ashm.,  272;. Regina 
l:  Newton,  2  Moody  &  K,  503;  The  State?;.  Libby,  44  Maine, 
469;  The  State  v.  McDonald,  25  Misso.,  176;  Cameron  c.The 
State,  14  Ala.,  546;  Wolvertou  v.  The  State,  16  Ohio,  173; 
State  0.  Seals,  16  Ind.,  352 ;  Quin  v.  State,  46  Ind!,  725 ;  Ar- 
nold V.  State,  53  Ga.,  574;  Brown  v.  State,  52  Ala.,  338; 
Commonwealth  v.  Jackson,  11  Bush.,  629 ;  Williams  v.  State, 
51  Ala.,  131. 
27  v2 
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The  declarations  of  the  plaintiff  in  error  touching  his  mar- 
riage with  Emily  Spencer,  admitted  in  evidence  against  him, 
appear  to  have  been  deliberately  and  repeatedly  made,  and 
under  such  circumstances  as  tended  to  show  that  they  had  ref- 
erence to  a  formal  marriage  contract  between  the  plaintiff  in 
error  and  Emily  Spencer. 

We  ai'e  of  opinion  that  the  District  Court  committed  no  error 
in  admitting  such  declarations,  or  in  its  charge  to  the  jury 
concerning  them. 

The  charge  of  the  court  defining  what  is  meant  by  the  phrase 
"reasonable  doubt"  is  assigned  as  ground  of  error. 

The  evidence  upon  which  a  jury  is  justified  in  returning  a 
verdict  of  guilty  must  be  sufficient  to  produce  a  conviction  of 
guilt  to  the  exclusion  of  all  reasonable  doubt.  Attempts  to 
explain  the  term  "  reasonable  doubt "  do  not  usually  result  in 
making  it  any  clearer  to  the  minds  of  the  jury.  The  language 
used  in  this  case,  however,  was  certainly  very  favorable  to  the 
accused,  and  is  sustained  by  respectable  authority.  (Common- 
wealth V.  Webster,  5  Cush.,  320;  Arnold  v.  The  State,  23Ind., 
170 ;  The  State  v.  JSTash,  7  Iowa,  347 ;  The  State  v.  Ostrander, 
18  Iowa,  435  ;  Donnelly  v.  The  State,  2  Dutcher,  601 ;  Winter 
V.  The  State,  20  Ala.,  39 ;  Giles  v.  The  State,  6  Ga.,  276.) 

We  think  there  was  no  error  in  the  charge  of  which  the 
plaintiff  in  error  can  justly  complain. 

The  plaintiff  in  error  next  alleges  that  the  description  of  the 
woman  named  in  the  indictment  as  the  person  with  whom  the 
^crime  of  bigamy  was  committed  was  not  sufiiciently  specific, 
and  that  on  the  trial  she  turned  out  to  be  not  Caroline  Owens, 
but  Caroline  Maile. 

The  designation  of  Caroline  Owens  as  the  person  with  whom 
the  second  m.arriage  was  contracted  is  clearly  sufficient.  If  it 
were  not,  it  is  too  late  after  verdict  to  object.  As  to  the  fact, 
the  jury  has  found  that  the  person  whom  the  plaintiff  in  error 
was  charged  to  have  married  while  his  first  wife  was  living, 
and  still  his  legal  wife,  was  Caroline  Owens  and  not  Caroline 
Maile,  and  that  question  is,  therefore,  conclusively  settled  by 
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the  verdict.  This  court  cannot  re-examine  questions  of  fact 
upon  writ  of  error.     (Eevised  Statutes,  see.  1011.) 

The  plaintift'  in  error  lasth"  claims  that  the  court  erred  in 
allowing  Caroline  Owens,  the  second  wife,  to  give  evidence 
against  him  touching  his  marriage  with  Emily  Spencer,  the 
alleged  first  wife;  and  in  charging  the  jury  that  they  might 
consider  her  testimony,  if  they  found  from  all  the  evidence  in 
the  case  that  she  was  a  second  and  plural  wife. 

This  assignment  of  error,  we  think,  is  well  founded. 

The  law  of  Utah  declares  that  a  husband  shall  not  be  a 
witness  for  or  against  his  wife,  nor  a  wife  for  or  against  her 
husband. 

The  marriage'  of  the  plaintiff  in  error  with  Caroline  Owens 
was  charged  in  the  indictment  and  admitted,  by  him  upon  the 
trial.  The  fact  of  his  previous  marriage  with  Emily  Spencer 
was,  therefore,  the  only  issue  in  the  case,  and  that  was  con- 
tested to  the  end  of  the  trial.  Until  the  fact  of  the  marriage 
of  Emily  Spencer  with  the  plaintiff  in  error  was  established, 
Caroline  Owens  was  prima  facie  his  wife,  and  she  could  not  be 
used  as  a  witness  against  him. 

The  ground  upon  which  a  second  wife  is  admitted  as  a  wit- 
ness against  her  husband,  in  a  prosecution  for  bigamy,  is  that 
she  is  shown  not  to  be  a  real  wife  by  proof  of  the  fact  that  the 
accused  had  previously  married  another  wife,  who  was  still 
living  and  still  his  lawful  wife.  It  is  only  in  cases  where  the 
first  marriage  is  not  controverted,  or  has  been  duly  established 
by  other  evidence,  that  the  second  wife  is  allowed  to  testify, 
and  she  can  then  be  a  witness  to  the  second  marriage,  and 
not  to  the  first. 

The  testimony  of  the  second  wife  to  prove  the  only  contro- 
verted issue  in  the  case,  namely,  the  first  marriage,  cannot  be 
given  to  the  jury  on  the  pretext  that  its  purpose  is  tO' establish 
her  competency.  As  her  competency  depends  on  proof  of  the 
first  marriage,  and  that  is  the  issue  upon  which  the  case  turns, 
that  issue  must  be  established  by  other  witnesses  before  the 
second  wife  is  competent  for  any  purpose.     Even  then  she  is 
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not  competent  to  prove  the  first  marriage,  for  she  cannot  be 
admitted  to  prove  a  fact  to  the  jury  which  must  be  established 
before  she  can  testify  at  all. 

Witnesses  who  are  prima  fade  competent,  but  whose  com- 
petency is  disputed,  are  allowed  to  give  evidence  on  their  voir 
dire  to  the  court  upon  some  collateral  issue  on  which  their 
competency  depends,  but  the  testimony  of  a  witness  who  is 
prima  facie  incompetent  cannot  be  given  to  the  jury  upon  the 
very  issue  in  the  case  in  order  to  establish  his  competency, 
and  at  the  same  time  prove  the  issue. 

The  authorities  sustain  these  views. 

Upon  a  prosecution  for  bigamy  under  the  statute  of  1  Jac, 
cap.  11,  it  was  said  by  Lord  Hale :  "The  first  and  true  wife  is 
not  allowed  to  be  a  witness  against  her  husband,  but  I  think 
it  clear  the  second  may  be  admitted  to  prove  the  second  mar- 
riage, for  she  is  not  his  wife,  contrary  to  a  sudden  opinion 
delivered  in  July,  1664,  at  the  Assizes  in  Surrey,  in  Arthur 
Armstrong's  case,  for  she  is  not  so  much  as  his  wife  de  facto.'' 
(1  Hale's  Pleas  of  the  Crown,  693.) 

So  in  East's  Pleas  of  the  Crown  the  rule  is  thus  laid  down : 
"  The  first  and  true  wife  cannot  be  a  witness  against  her  hus- 
band, nor  vice  versa;  but  the  second  may  be  admitted  to  prove 
the  second  marriage,  for,  the  first  being  proved,  sbe  is  not  so 
much  as  wife  de  facto,  but  that  must  be  first  established."  (1 
East's  P.  C,  469.)  The  text  of  East  is  supported  by  the  fol- 
lowing citation  of  authorities ;  1  Hale,  693 ;  2  M.  S.  Sum., 
•331;  Ann  Cheney's  Case,  0.  B.,  May,  1730,  Sergt.  Foster's 
Manuscript. 

In  Peak's  Evidence,  (Norris,)  248,  it  is  said:  "It  is  clearly 
•settled  that  a  woman  who  was  never  legally  the  wife  of  a  man, 
though  she  has  been  in  fact  married  to  him,  may  be  a  witness 
against  him ;  as,  in  an  indictment  for  biganiy,  the  first  mar- 
riage being  proved  by  other  witnesses,  the  second  wife  may  be 
examined  to  prove  the  marriage  with  her,  for  she  is  not  de 
jure  his  wife." 

Mr.  Greenleaf,  in  his  work  on  Evidence,  volume  3,  says ; 
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"If  the  first  marriage  is  clearly  proved  and  not  controverted, 
then  the  person  with  whom  the  second  marriage  was  had  may 
be  admitted  as  a  witness  to  prove  the  second  marriage,  as 
well  as  to  other  facts  not  tending  to  defeat  the  first  or  legalize 
the  second.  There  it  is  conceived  she  would  not  be  admitted 
to  prove  a  fact  showing  that  the  first  marriage  was  void — such 
as  relationship  within  the  degrees,  or  the  like — nor  that  the 
first  wife  was  dead  at  the  time  of  the  second  marriage ;  nor 
ought  she  to  be  admitted  at  all  if  the  first  marriage  is  in 
controversy." 

The  result  of  the  authorities  is,  that  as  long  as  the  fact  of 
the  first  marriage  is  contested,  the  second  wife  cannot  be  ad- 
mitted to  prove  it.  When  the  first  marriage  is  duly  estab- 
lished by  other  evidence,  to  the  satisfaction  of  the  court,  the 
second  may  be  admitted  to  prove  the  second  marriage,  but 
not  the  first,  and  the  jury  should  have  been  so  instructed. 

In  this  case  the  injunction  of  the  law  of  Utah,  that  the  wife 
should  not  be  a  witness  for  or  against  her  husband,  was  prac- 
ticallj'  ignored  by  the  court.  After  some  evidence  tending  to 
show  the  marriage  of  plaintiff  in  error  with  Emily  Spencer, 
but  that  fact  being  still  in  controversy,  Caroline  Owens,  the 
second  wife,  was  put  upon  the  stand  and  allowed  to  testify  to 
the  first  marriage,  and  the  jury  were,  in  effect,  told  by  the 
court  that  if,  from  her  evidence  and  that  of  other  witnesses  in 
the  case,  they  were  satisfied  of  the  fact  of  the  first  marriage, 
then  they  might  consider  the  evidence  of  Caroline  Owens  to 
prove  the  first  marriage. 

In  other  words,  the  evidence  of  a  witness  privia  facie  incom- 
petent, and  whose  competency  could  only  be  shown  by  proof 
of  a  fact  which  was  the  one  contested  issue  in  the  case,  was 
allowed  to  go  to  the  jury  to  prove  that  issue  and  at  the  same 
time  to  establish  the  competency  of  the  witness. 

In  this,  we  thinkj  the  court  erred. 

It  is  made  clear  by  the  record  that  polygamous  marriages 
are  so  celebrated  in  Utah  as  to  make'  the  proof  of  polygamy 
very  difficult.     They  are  conducted  in  secret,  and  the  persons 
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by  whom  they  are  solemnized  are  under  such  obligations  of 
secrecy  that  it  is  almost  impossible  to  extract  the  facts  from 
them  when  placed  upon  the  witness  stand.  If  both  wives  are 
excluded  from  testifying  to  the  first  marriage,  as  we  think 
they  should  be  under  the  existing  rules  of  evidence,  testimony 
sufficient  to  convict  in  a  prosecution  for  polygamy  in  the  Ter- 
I'itory  of  Utah  is  hardly  attainable.  But  this  is  not  a  consid- 
eration by  which  we  can  be  influenced.  We  must  administer 
the  law  as  we  find  it.  The  remedy  is  with  Congress,  by  enacting 
such  a  change  in  the  law  of  evidence  in  the  Territory  of  Utah 
as  to  make  both  wives  witnesses  on  indictments  for  bigamy. 

For  the  error  indicated  the  judgment  of  the  Supreme  Court 
of  the  Territoi'y  of  Utah  must  be  reversed  and  the  cause  re- 
manded to  that  court,  to  be  by  it  remanded  to  the  District 
Court,  with  directions  to  set  aside  the  verdict  and  judgment 
and  award  a  venire  facias  de  novo. 

Reversed. 


The  County  op  Wilson,  State  of  Tennessee,  v.  The  Third 
National  Bank  of  Nashville,  Tennessee. 

1.  Under  section  629  of  the  Revised  Statutes  of  the  United  States,  tlie 

Federal  courts  have  ju'i-isilictioii  of  suits  by  or  against  national  banks, 
without  regard  to  the  citizenship  of  the  parties. 

2.  A  bond  of  a  county  made  payable  to  a  railroad  company  "or  holder, 

if  the  bond  is  transferred  by  tlie  signature  of  the  president  of  the  com- 
pany," is  negotiable. 

3.  Whei-e  a  court  overrules  certain  pleas,  but  allows  the  de'fenses  therein 

made  to  be  set  up  in  another  form,  such  overruling  works  no  preju- 
dice, and  is,  therefore,  not  error. 

4.  The  county  of  Wilson,  Tennessee,  held  to  have  had  legislative  authority 

to  issue  bonds  in  payment  of  a  stock  subscription  to  the  Tennessee 
and  Pacific  Railroad  Company  under  the  act  of  Deceujber  16, 1867,  of 
the  Tennessee  Legislature,  and  the  conditions  precedent  to  the  issue 
of  these  bonds  held  on  the  facts  to  have  been  ijerformed. 

Error  to  the-  Circuit  .Court  of  the  United  States  for  the 
Middle  District  of  Tennessee. 
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Joseph  S.  Foioler,  for  plaintiff  in  error. 
R.  McP.  Smith,  for  defendant  in  error. 

Woods,  J. — On  December  16,  1867,  the  Legislature  of  the 
State  of  Tennessee  passed  "An  act  to  incorporate  the  Lebanon 
and  Gallatin  Eailway,  and  for  other  purposes." 

Section  3  of  the  act  provided  that  the  twenty-six  persons 
named  in  section  1  should  select  by  ballot  live  of  their  num- 
ber to  open  books  for  subscription  to  the  stock  of  the  Lebanon 
and  Gallatin  Railway  Company,  and  to  apply  to  counties  and 
municipalities  for  subscriptions  thereto.  Section  4  declared 
that  such  subscriptions  might  be  payable  in  county  and  munic- 
ipal bonds. 

Section  19  declared  as  follows:  "The  five  commissioners 
provided  for  in  the  third  section  may  apply  to  the  County 
Courts  of  Sumner  and  Wilson  counties  and  to  the  corporate 
authorities  of  the  towns  of  Lebanon  and  Gallatin  for  subscrip- 
tion to  the  capital  stock  of  the  company,  payable  in  the  bonds 
of  said  counties  and  towns,  running  not  less  than  ten  nor  more 
than  thirty  years,  bearing  six  per  cent,  interest,  payable  semi- 
annually; and  upon  said  application  being  made  in  writing  the 
County  Courts  and  corporate  authorities  shall  cause  an  elec- 
tion to  be  held  under  the  laws  now  in  force  regulating  elections 
for  county  and  corporate  officers,  first  causing  thirty  days' 
notice  of  the  day  of  such  election,  the  amount  of  stock  to  be 
subscribed,  for  what  purpose,  and  how  and  when  payable,  to 
be  given  as  required  in  county  and  corporate  elections." 

Section  35  of  the  act  declared  "that  the  provisions  of  chap- 
ter 3  of  article  3  of  the  code  [of  Tennessee]  shall  be  in  force, 
and  said  company  shall  have  the  benefit  of  the  same,  except 
so  far  as  modified  or  changed  by  this  act." 

These  provisions  of  the  act  were  by  section  40  extended  to 
the  Tennessee  and  Pacific  Kailroad  Company. 

Chapter  3  of  article  3  of  the  code  of  Tennessee  provided  as 
follows : 
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"  Section  1142.  Auj'  county  *  *  *  may  subscribe  to  stock 
to  an  amount  not  exceeding  in  tbe  aggregate  one-fifteenth  of 
its  taxable  property,  nor  more  than  one  million  dollars,  in 
railroads  running  to  or  contiguous  thereto,  upon  the  following 
terms  and  conditions: 

"  Sec.  1143.  The  approbation  of  the  legal  voters  of  the 
county  *  *  *  to  the  proposed  subscription  must  be  first 
obtained  by  election  held  by  the  sherift'  in  the  usual  way  in 
which  popular  elections  are  held. 

"  Sec.  1144.  The  election  may  be  ordered  by  the  County 
Court  upon  the  application  in  writing  of  the  commissioners 
appointed  to  open  subscription  books  for  the  stock  of  such 
road,  or  of  the  board  of  directors  if  the  company  is  organized. 

"  Sec.  1145.  Before  such  application  can  be  made,  the 
entire  line  of  the  road  in  which  the  stock  is  proposed  to  be 
taken  shall  be  surveyed  by  a  competent  engineer,  and  sub- 
stantially located  by  designating  the  termini  and  approximat- 
ing the  general  direction  of  the  road,  and  an  estimate  of  the 
grading,  embankment,  and  masonry  made  by  the  engineer 
under  oath,  and  filed  with  the  application. 

"  Sec.  1149.  The  money  raised  under  the  provisions  of  this 
article  shall  be  expended  within  the  county  in  which  such  stock 
is  taken,  or  as  near  thereto  as  practicable. 

"Sec.  1150.  As  soon  as  the  stock  is  subscribed  it  is  the 
duty  of  the  County  Court  to  levy  a  tax  upon  the  taxable  prop- 
erty, privileges,  and  persons  liable  by  law  to  taxation  within 
the  county,  sufficient  to  meet  the  installments  of  subscription 
as  made  and  the  cost  and  expenses  of  collection,  which  tax 
;shall  be  levied  and  collected  like  other  taxes. 

"  Sec.  1151.  The  revenue  collector  or  anj'  other  person 
may  be  appointed  by  the  county  authorities  to  collect  the  rail- 
road tax,  who  shall  first  give  bond  with  good  security  in  double 
the  amount  of  the  installment  proposed  to  be  received,  pay- 
able to  the  State,  and  conditioned  to  discharge  the  duties  of 
the  office  and  faithfully  collect  and  pay  over  to  the  railroad 
company  such  railroad  tax." 
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The  suit  was  brought  by  the  Third  National  Bank  of  Nash- 
ville, Tennessee,  upon  two  hundred  and  ninety-four  bonds  for 
$50  each,  issued,  as  the  plaintiff  claimed,  by  the  county  of 
Wilson  under  authority  of  the  laws  above  cited.  The  bonds 
were  all  of  the  same  tenor  and  effect.  The  following  is  a  copy 
of  one  of  them : 

"United  States  of  America. 
"State  of  Tennessee.  County  of  Wilson. 

"  Six-per-cent.  Bond. 
"Subscription  to  the  Tennessee  and  Pacific  Railroad  Company. 

"Know  all  men  by  these  presents  that  the  county  of  Wil- 
son, in  the  State  of  Tennessee,  is  indebted  to  the  Tennessee  and 
Pacific  Railroad  Company,  or  the  holder  hereof,  if  this  bond 
is  transferred  by  the  signature  of  the  president  of  said  com- 
pany, at  the  office  of  the  treasurer  of  said  county,  in  the  city 
of  Lebanon,  on  the  first  day  of  January,  1879,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum,  on  the  first  day 
of  January  and  July  ensuing  the  date  hereof,  until  the  prin- 
cipal sum  is  paid,  upon  the  presentation  and  surrender  of  the 
interest-warrants  hereto  attached  at  the  said  office  of  the  treas- 
urer of  Wilson  county.  State  of  Tennessee — Jhis  being  one  of 
a  series  of  bonds,  in  all  amounting  to  |800,000,  issued  for  stock 
in  the  Tennessee  and  Pacific  Railroad  Company. 

"In  testimony  whereof,  the  county  judge  of  said  county 
hereunto  sets  his  name  and  causes  the  seal  of  the  said  county 
of  Wilson  to  be  affixed,  with  the  attestation  of  the  clerk  of 
said  county,  this  first  day  of  January,  1869. 

•  "  W.  H.  Goodwin,  Jvdge  County  Court. 

"J.  S.  McClain,  Clerk." 

The  bonds  were  all  indorsed  as  follows : 

"For  value  received  this  bond  is  transferred  to  bearer. 

"  Geo.  Madey,  President  Tenn.  ^  Pacific  R.  R.  Co." 

The  defendant  demurred  to  the  declaration.  The  grounds 
of  demurrer  were,  first,  because  the  court  had  no  jurisdiction 
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of  the  case;  and  second,  because  no  right  of  action  on  said 
bonds  was  shown  by  the  declaration  to  have  accrued  to  the 
plaintiff. 

The  demurrer  was  overruled. 

The  defendant  thereupon  filed  twelve  pleas.  Demurrers 
were  filed  to  all  of  them,  and  were  sustained  as  to  the  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth,  and  overruled  as 
to  the  others. 

The  ninth  plea,  upon  which  defendant  specially  relied,  and 
which  contained  the  substance  of  all  the  other  pleas  to  which 
the  demurrer  was  sustained,  read  as  follows: 

"And  for  a  further  plea  to  said  first  count  in  plaintiff's 
declaration,  defendant  says  that  before  application  was  made 
by  any  authorized  commissioners,  or  by  the  president  and  di- 
rectors of  the  Tennessee  and  Pacific  Railroad  Company,  to  the 
County  Court  of  said  county  of  Wilson  to  order  an  election 
to  obtain  the  approbation  of  the  legal  voters  of  said  Wilson 
county  to  any  proposed  subscription  of  stock  in  said  company, 
no  survey  of  the  entire  line  of  said  road  had  been  made  by  a 
competent  engineer,  and  the  said  road  had  not  been  substan- 
tially located  by  designating  the  termini  thereof  and  approxi- 
mating the  geneM  direction  thereof,  and  no  estimate  of  the 
grading,  embankment,  and  masonry  by  a  competent  engineer 
of  the  entire  road  had  been  made,  and  of  all  said  facts  the 
plaintiff"  had  actual  notice  when  it  obtained  the  said  bonds; 
and  it  does  not  appear  upon  the  face  of  said  bonds  or  any  of 
them  upon  what  authority  they  were  executed  and  delivered 
to  the  said  company,  other  than  that  of  the  ministerial  officers 
whose  signatures  appear  thereto;  and  this,  defendant  is  ready 
to  verify." 

The  ground  of  demurrer  to  this  plea  was  that  it  was  virtually 
the  plea  of  non  est  f actum,  and  was  not  sworn  to. 

Upon  the  trial  of  the  case  the  plaintiff  ottered  in  evidence 
the  bonds  on  which  the  suit  was  brought,  and  proved  their 
execution  by  the  officer  whose  official  signature  was  appended 
to  them,  and  by  the  impression  on  them  of  the  county  seal, 
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and  proved  the  iudoi'sement  of  them  by  George  Maury,  the 
president  of  the  Tennessee  and  Pacific  Raih'oad  Company. 
The  plaintifl"  also  read  the  acts  of  the  Legislature  of  Tennessee 
above  mentioned,  and  rested. 

Thereupon  the  defendant  introduced  one  Falconett,  v?ho 
testified  that  he  was  engineer  of  the  Tennessee  and  Pacific 
Railroad  Company;  that  as  such  engineer  he  had  made  an 
experimental  survey  of  the  entire  line  of  the  road  from  Nash- 
ville to  Knoxville  before  any  application  was  made  to  the  de- 
fendant county  to  order  an  election,  as  provided  by  the  statute, 
to  determine  whether  said  county  should  subscribe  to  the  cap- 
ital stock  of  said  company,  and  if  so,  otf  what  terms  said  sub- 
scription should  be  made ;  that  said  survey  of  one  hundred 
and  eightj'-one  miles  was  not  final,  but  that  by  it  the  line  was 
substantially,  and  the  main  points  of  said  road  definitely,  lo- 
cated, and  an  approximate  estimate  of  the  cost  of  said  road 
made;  that  he  afterwards  had  located  finally  and  definitely 
about  one-half  of  said  entire  line,  and  made  a  report  thereof 
to  the  directors  of  said  company. 

It  was  after  this  report  that  application  was  made  to  the 
defendant  county,  as  per  statute  in  that  case  made  and  pro- 
vided, to  order  an  election  and  subscribe  stock,  &c.,  for  the 
payment  of  which  the  bonds  sued  on  were  issued. 

The  plaintiff  in  rebuttal  proved  the  payment  of  interest  on 
the  bonds  by  the  county  for  several  years.  This  was  all  the 
evidence  in  the  case. 

The  court  charged  the  jury  as  follows: 

"1.  That  the  defendant  county  had  legislative  authority  to 
issue  the  bonds  declared  on,  upon  the  conditions  prescribed  in 
the  acts  having  reference  to  the  matter,  and  that  if  the  jury 
find  from  the  evidence  adduced  in  the  case  that  said  bonds 
had  been  issued  by  the  county  judge  and  clerk  as  alleged  and 
verified  by  the  county  seal,  and  that  plaintiff  was  a  bona  fide 
holder  for  value  without  notice  that  the  same  was  issued  by 
virtue  of  an  election  ordered  and  held  before  a  final  and  def- 
inite survey  and  location  of  the  line  of  said  road  had  been 
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made,  the  same  would  be  valid  in  the  plaintiff's  hands,  and 
the  jury  ought  to  find  a  verdict  against  defendant. 

"  2.  That  if  the  evidence  of  Falconett  were  true,  the  con- 
dition contained  in  the  acts  aforesaid,  requiring  a  survey  and 
location  of  the  line  of  said  road  and  an  estimate  of  the  cost 
thereof  made  before  an  election  to  determine  whether  the 
county  should  subscribe  stock  in  said  railroad,  &c.,  could  he 
lawfully  ordered  and  held,  had  been  substantially  complied 
with,  and  there  was  nothing  in  Falconett's  testimony  militat- 
ing against  plaintiff's  right  to  recover."    ~ 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  judg- 
ment was  rendered^  To  reverse  this  judgment  this  writ  of 
error  is  brought. 

The  plaintiff  in  error  claims  that  it  is  apparent  on  the  face 
of  the  declaration  that  the  Circuit  Court  was  without  jurisdic- 
tion, because  both  the  parties  were  citizens  of  the  State  of 
Tennessee. 

Section  629  of  the  Eevised  Statutes  of  the  United  States 
declares  that  the  Circuit  Courts  shall  have  original  jurisdiction 
as  follows: 

"Tenth.  Of  all  suits  by  or  against  any  banking  association 
established  in  the  district  in  which  the  court  is  held  under  any 
law  providing  for  national  banking  associations." 

This  section  gives  the  Circuit  Courts  jurisdiction  of  suits 
brought  by  or  against  a  national  bank,  without  regard  to  the 
citizenship  of  the  parties,  and  it  has  been  so  held  by  this  court. 
(Kennedy  v.  Gibson,  8  Wall.,  498.) 

The  jurisdiction  of  the  Circuit  Court  was,  therefore,  clear. 

The  plaintiff"  in  error  next  claims  that  the  bonds  sued  on 
were  not  negotiable  paper,  and  therefore  the  plaintiff  below 
showed  ho  right  of  action  in  itself. 

In  order  to  make  a  promissory  note  or  other  obligation  for 
the  absolute  payment  of  a  sum  certain  on  a  certain  day  nego- 
tiable, it  is  not  essential  that  it  should  in  terms  be  payable  to 
bearer  or  order.  Any  other  equivalent  expressions  demon- 
strating the  intention  to  make  it  negotiable  will  be  of  equal 
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force  and  validity.  (Com.  Dig.  Merchant,  F,  5;  3  Kent's 
Comm.,  lee.  44.  p.  77;  Chitty  on  Bills,  8th  ed.,  ch.  5,  p.  180; 
Bayley  on  Bills,  oth  ed.,  120;  Story  on  Prom.  Notes,  sec.  44.) 

The  purpose  oi'  the  plaintiff  in  error  that  the  bonds  on 
which  the  suit  is  brought  should  be  negotiable  is  perfectly 
clear.  They  are  payable  to  the  railroad  company  or  holder  if 
the  bond  is  transferred  by  the  signature  of  the  president  of  the 
company. 

This  is  equivalent  to  making  the  bonds  payable  to  the  com- 
pany or  order,  provided  the  "order"  or  indorsement  is  made 
by  the  president  of  the  company.  The  bonds  bear  the  indorse- 
ment of  the  president  transferring  them  to  bearer.  On  what 
ground  their  negotiability  can  be  denied  it  is  difficult  to  im- 
agine. They  are  in  precisely  the  same  plight  as  a  promissory 
note  payable  to  order  and  indorsed  in  blank,  or  to  bearer,  the 
title  to  which  passes  by  mere  delivery.  (Chitty  on  Bills,  8th 
ed.,  252,  253;  Bayley  on  Bills,  5th  ed.,  ch.  1,  sec.  10,  p.  31.) 

It  is  next  objected  that  the  court  erred  in  sustaining  the 
demurrer  of  the  plaintiff  to  the  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  tenth  pleas. 

It  is  quite  evident,  however,  from  the  record  that  all  the 
defenses  set  up  in  these  pleas  were  allowed  to  be  made  under 
the  other  pleas,  to  which  the  demurrers  were  overruled. 
Whether  the  court  was  right  or  wrong  in  its  judgment  on  the 
demurrers  is,  therefore,  entirely  immaterial.  "  There  must  be 
some  injury  to  the  party  to  make  the  matter  generally  assign- 
able as  error."  (Greenleaf  s  Lessee  v.  Birth,  5  Pet.,  132 ;  Ean- 
don  V.  Toby,  11  How.,  498.) 

It  is  next  alleged  as  error  that  the  court  instructed  the  jury 
that  the  county  of  Wilson  had  legislative  authority  to  issue  the 
bonds  sued  on,  upon  compliance  with  the  conditions  prescribed 
by  the  law. 

There  is  certainly  no  express  provision  in  chapter  3  of  article 
3  of  the  code  which  authorizes  the  issue  of  bonds.  It  has 
been  so  twice  held  by  the  Supreme  Court  of  Tennessee.  (The 
Justices  of  Campbell  County  v.  The  Knoxville  and  Kentucky 
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E.  E.  Co.,  6  Caldwell,  598;  State  v.  Anderson,  8  Baxter,  249.) 
The  implication  against  the  power  to  issue  bonds  is  very  per- 
suasive. The  act  contemplates  the  payment  of  the  stock  sub- 
scribed for  in  installments,  and  provides  the  means  of  payment 
as  they  fall  due  by  a  special  tax.  The  bond  of  the  officer  who 
collects  this  tax  requires  him  to  pay  it  over  to  the  railroad 
company.  If  the  purpose  of  the  act  had  been  to  authorize  the 
payment  of  the  stock  in  bonds,  the  county,  after  paying  in 
bonds,  would  not  have  been  required  to  pay  over  to  the  rail- 
,  road  company  the  railroad  tax  collected  to  satisfy  the  bonds. 
In  other  words,  the  county  would  not  have  been  required  to 
pay  twice  for  its  stock — once  in  bonds  and  once  in  money. 
(See  Wells  v.  Pontotoc  County,  vol.  1  of  The  Transcript,  196.) 

But  the  act  of  December  16,  1867,  to  incorporate  the  Leb- 
anon and  Gallatin  Eailway  Company,  some  of  the  provisions 
of  which  have  been  stated,  clearly  implies  the  power  in  the 
county  authorities  to  subscribe  stock  in  the  Tennessee  and 
Pacific  Eailroad  Company,  and  to  issue  bonds  in  payment 
thereof. 

Section  4  declares  that  subscriptii)ns  to  the  capital  stock  of 
the  railroad  company  may  be  taken  in  county  bonds,  and  sec- 
tion 19  authorizes  the  commissioners  provided  for  in  section  3 
to  apply  for  a  subscription  to  the  capital  stock  of  the  railroad 
company,  payable  in  the  bonds  of  the  county;  whereupon  the 
county  authorities  are  required  to  cause  an  election  to  be  held, 
first  causing  thirty  days'  notice  of  such  election,  the  amount  of 
stock  to  be  subscribed,  for  what  purpose,  and  how  and  when 
payable,  to  be  given,  as  required  in  county  elections. 

There  can  scarcely  be  a  stronger  implication  of  the  power 
to  issue  bonds.  What  is  implied  in  a  statute  is  as  much  a  part 
of  it  as  what  is  expressed.  (United  States  v.  Babbit,  1  Black, 
61 ;  Gelpcke  v.  Dubuque,  1  Wall.,  220.) 

We  think,  therefore,  that  the  power  of  the  county,  under 
the  act  of  December  16,  1867,  to  issue  bonds  in  payment  of 
stock  taken  by  it  in  the  Tennessee  and  Pacific  Eailroad  Com- 
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pany  is  beyond  question,  and  that  the  Circuit  Court  did  not 
err  in  saying  to  the  jury  that  such  power  existed. 

Plaintiff  in  error  claims  next  that  there  was  evidence  tend- 
ing to  show  that  the  bonds  in  suit  were  issued  by  virtue  of  an 
election  ordered  and  held  before  a  final  and-  definite  survey  and 
location  of  the  railroad  had  been  made,  and  that  the  court 
erred  in  instructing  the  jury  that  if  plaintiff  was  a  bona-fide 
holder,  without  notice  of  that  fact,  the  bonds  would  be  valid 
in  his  hands,  and  there  should  be  a  verdict  against  defendant. 

The  charge  was  not  erroneous,  because  the  law  does  not 
require  that  there  shall  be  a  final  and  definite  survey  and 
location  of  the  road  before  an  election  is  held  to  decide  whether 
or  not  the  county  shall  subscribe  stock.  Its  requirement  is 
that  the  entire  line  of  the  road  shall  be  surveyed  by  a  com- 
petent engineer,  and  substantially  located  by  designating  the 
termini  and  approximating  the  general  direction  of  the  road. 
The  evidence  of  Falconett,  the  engineer,  showed  that  this  had 
been  done. 

The  law  even  contemplated  that  this  survey  might  be  made 
before  the  railroad  company  was  organized,  for  it  declared  that 
the  application  to  the  county  authorities  to  order  an  election 
might  be  made  by  the  commissioners  appointed  to  open  sub- 
scription books  for  the  stock  of  such  road,  or  by  the  board  of 
directors  if  the  company  was  organized.  It  would  be  a  strange 
enactment  indeed  which  should  require  a  final  and  definite 
survey  and  location  of  the  line. of  a  railroad  before  any  com- 
pany had  been  organized  to  construct  it. 

The  next  complaint  of  the  plaintiff  in  error  has  reference  to 
the  charge  of  the  court  to  the  effect  that  if  the  evidence  of 
Falconett,  the  engineer,  were  true,  the  election  to  decide 
whether  the  county  would  subscribe  to  the  stock  of  the  rail- 
road company  was  lawfully  held. 

The  contention  of  the  plaintiff  in  error  seems  to  be  that 
before  application  could  be  made  to  the  county  authorities  to 
order  an  election  to  decide  whether  or  not  the  county  should 
subscribe  to  the  stock  of  the  railroad  company,  an  estimate  in 
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linear  and  cubic  feet  and  yards  of  the  embankment,  grading, 
and  masonry  should  he  made,  on  oath,  and  filed  with  the 
application.  It  is  asserted  that  no  such  estimate  of  quantity 
was  made,  but  merely  an  estimate  of  the  cost,  and  that  this 
was  not  a  compliance  with  the  law. 

We  think  the  Circuit  Court  gave  a  correct  construction  of 
the  law  in  instructing  the  jury  substantially  that  it  was  an 
estimate  of  the  cost,  and  not  of  the  quantity  of  the  grading, 
embankment,  and  masonry,  that  was  required  to  be  made  by 
the  engineer.  The  point  upon  which  information  was  necessary 
to  enable  the  people  of  the  county  to  vote  intelligently  on  the 
question  whether  or  not  they  should  subscribe  to  the  stock  of 
the  railroad  company,  was  what  would  the  road  cost,  and  not 
how  many  yards  of  embankment  or  excavation,  or  what  quan- 
tity of  masonry,  would  be  required  to  construct  it. 

If  we  are  right  in  these  views,  then  all  the  conditions  pre- 
cedent upon  authority  of  which  the  power  to  issue  bonds 
depended  were  performed,  and  there  being  legislative  au- 
thority for  the  issue  of  the  bonds  upon  such  performance,  no 
vahd  objection  can  be  raised  to  their  enforcement. 

We  can  find  no  error  in  the  record,  and  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 

Affirmed. 


The  Royal  Insurance  Company  of  Liverpool,  England,  v. 
William  B.  Stinson. 

A  contractor  has  a  mechanic's  lien  on  a  building,  to  enforce  which  he  in- 
stitutes suit.  Pending  Us  decislon'lie  insures  the  building.  There  is 
a  pi'ior  mortgage  on  tlie  land  and  building.  The  property  is  burned, 
after  wliich  he  did  not  prosecute  his  action  on  the  mechanic's  lien. 
On  suit  by  the  contractor  against  the  company :  Held — 

1.  Tliat  if  he  had  a  valid  builder's  lien  when  the  policy  was  efTect- 
ed,  which  could  have  been  enforced  by  decree  against  the  equity  of 
redemption,  and  if  tlie  lien  was  valid  at  tlie  time  of  the  loss,  he 
could  not,  subsequently  to  the  loss,  be  required  to  prosecute  his  pro- 
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ceeiliiigs  to  enforce  t.lie  lien  for  the  conipiiiiy — at  least  not  until  the 
company  pays  him  the  insurance,  tenders  indemnity  for  expenses, 
and  notifies  him  that  it  desires  to  be  subrogated. 

2.  Thiit  an  owner  of  an  equity  of  redemption  has  an  insurable 
interest  equal  to  the  value  of  the  insurable  property  embraced  there- 
in, whether  personally  liable  for  the  mortgage  debt  or  not,  and  al- 
though the  property  may  not  bring  at  auction  more  than  enough  to 
satisfj"^  the  mortgage. 

3.  That  one  who  acquii-es  title  from  the  owner  by  virtue  of  a  me- 
chanic's lien  has  such  insurable  interest. 

Ekkor  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Charles   Theo.  Bussell   and    Charles   Theo.  Russell,  Jr.,  for 
plaiiitift'  in  error. 

Robert  D.  Smith,  for  defendant  in  error. 

Bradley,  J. — This  was  an  action  on  a  policy  of  insurance 
against  loss  or  damage  by  tire.  Stinson,  the  plaintiff  below, 
had  a  contract  to  build  a  hotel  to  be  called  the  Webster  House, 
at  Marshfield,  Plymouth  county,  Massachusetts,  for  the  sum  of 
125,000,  and  had  nearly  completed  it;  but,  failing  to  get  his 
payments  from  the  owner,  he  stopped  work  and  took  the  nec- 
essary steps  for  securing  a  mechanic's  lien  on  the  building. 
For  this  purpose  he  tiled  the  required  statement  with  the  town 
clerk,  and  commenced  an  action  to  enforce  his  lien  within  the 
period  prescribed  by  law.  Whilst  this  action  was  pending,  in 
July,  1875,  he  procured  the  pohcy  in  question  from  the  plain- 
titis  in  error,  the  defendants  below,  insuring  him  for  three 
months  against  loss  or  damage  by  fire  to  the  amount  of  $5,000 
on  the  building — the  policy  stating  his  interest  to  be  that  of 
contractor  and  builder.  Tbe  loss  occurred  during  the  continu- 
ance of  the  policy,  and  due  notice  was  given.  After  the  lire 
the  plaintiff  did  not  further  prosecnte  his  action  to  enforce  the 
lion,  but  commenced  the  present  action  for  the  amount  of  his 
insurance.  When  the  building  contract  was  entered  into,  and 
until  the  loss  occurred,  the  property  on  which  the  building 
28  v2 
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was  erected  was  subject  to  a  mortgage  for  a  debt  of  $17,000, 
being  the  purchase-money  which  the  owner  had  agreed  to  pay- 
to  the  former  owner,  and  which  is  conceded  to  have  been  a 
lien  on  the  whole  property  prior  to  that  of  the  plaintiff  Two 
defenses  were  made  by  the  insurance  company  to  the  action  : 
first,  the  failure  of  the  plaintiff  to  prosecute  his  suit  for  enforc- 
ing, his  lien;  secondly,  want  of  insurable  interest,  from  the 
alleged  fact  that  the  })roperty,  at  the  time  of  the  loss,  was  not 
worth  more  than  the  amount  of  the  prior  mortgage.  The  court 
overruled  these  defenses,  and  charged  the  jury  substantially  as 
follows,  namely:  that  if  the  plaintiff  had  a  valid  builder's  lien 
when  the  policy  was  effected,  which  could  have  been  enforced 
by  the  decree  of  the  appropriate  court  against  the  equity  of 
redemption  of  the  property,  and  if  it  was  a  valid  and  subsist- 
ing lien  at  the  time  of  the  loss,  it  was  immaterial  whether  he 
did  or  did  not  subsequently  perform  those  acts  the  non-per- 
formance of  which  as  conditions  subsequent  might  have  dis- 
solved the  lien. 

The  court  further  instructed  the  jury  in  substance  that  if  the 
plaintiff  had  such  builder's  lien  when  the  policy  was  effected, 
which  could  have  been  enforced  by  the  decree  of  the  appro- 
priate court,  and  by  virtue  of  which  he  could  have  recovered 
the  equity  of  redemption  on  that  propert}',  that  then  he  was 
entitled  to  recover,  without  regard  to  the  question  what  his 
«quity  of  redemption  might  or  might  not  have  realized  at  an 
iiuction  sale;  that  if  a  party  has  a  valid  and  subsisting  second 
security  for  a  given  amount,  and  he  enters  into  a  contract  of 
indemnity  against  the  destruction  of  that  security,  and  a  loss 
by  tire  occurs,  bqth  parties  having  full  knowledge  of  the  state 
of  the  propert}'  and  the  title  when  the  contract  is  entered  into, 
that  such  insurance  would  cover  that  second  security,  although 
by  the  subsequent  course  of  events  the  older  and  prior  security 
might  have  swept  away  the  value  of  the  second;  and  that  if 
the  jury  found  in. this  case  that  this  plaintiff'  had  a  valid  claim 
for  a  given  araouut  subsisting  at  the  time  of  the  loss,  and  which 
he  had  done  everything  that  was  required  of  him  to  enforce 
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up  to  the  time  of  the  loss,  and  that  it  was  such  a  claim,  for  in- 
stance, as  he  could  have  recovered  a  judgment  for  $.5,000  or 
$6,000  or  $8,000,  and  a  judgment  against  that  equity  of  re- 
demption on  that  property,  that  that  was,  for  the  purposes  of 
this  trial,  an  insurable  interest,  and  an  interest  which  he  had 
on  that  property,  whether  bj'  any  course  of  events  that  prop- 
erty might  have  been  by  subsequent  events  more  or  less  atfect- 
ed,  and  for  the  purposes  of  this  trial  the  .court  instructed  the 
jury  to  so  consider  it. 

To  this  charge,  and  to  the  refusal  to  give  instructions  to  the 
contrary,  the  defendants  took  a  bill  of  exceptions. 

We  think  that  the  instructions  were  correct.  As  to  the 
first  point,  based  on  the  abandonment  by  the  plaintiff  after  the 
destruction  of  the  building,  of  the  proceedings  to  enforce  his 
lien,  it  is  apparent,  from  the  evidence  adduced  by  the  defend- 
ants themselves,  that  it  could  not  have  injured  them.  But, 
aside  from  this  consideration,  if  the  plaintiff  had  an  insurable 
interest  at  the  time  of  issuing  the  policy  and  at  the  time  of 
the  loss  equal  to  the  amount  insured,  he  had  a  complete  and 
absolute  cause  of  action  against  the  defendants,  and  it  was  no 
concern  of  theirs  whether  he  farther  prosecuted  his  lien  or 
not,  unless  they  desired  to  be  subrogated  to  his  rights,  and 
gave  him  notice  to  that  effect.  Whether,  if  they  had  done 
this,  and  had  offered  to  indemnity  him  against  all  costs  and 
expenses,  a  refusal  on  his  part  to  continue  the  proceedings 
would  have  been  a  defense  to  this  action,  it  is  unnecessary  to 
inquire.  No  such  course  was  taken  by  the  defendants.  We 
may  remark,  however,  that  where  a  creditor  effects  insurance 
on  property  mortgaged  or  pledged  to  him  as  security  for  the 
payment  of  his  debt,  the  insurers  do  not  become  sureties  of 
the  debt,  nor  do  they  acquire  all  the  rights  of  such  sureties. 
They  are  insurers  of  the  particular  property  only,  and  so  long 
as  that  property  is  liable  for  the  debt,  so  long  its  destruction 
by  tire  would  be  a  loss  to  the  creditor  within  the  terms  of  the 
policy.  A  surety  of  the  debt  might  complain  if  the  creditor 
should  surrender  to  the  debtoi'  collateral  securities ;  but  an  in- 
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surer  of  property  for  the  benefit  of  the  mortgagee  would  have 
no  just  ground  of  comphiint.  True,  after  a  loss  has  occurred 
and  the  insurance  has  been  paid  sufficient  to  discharge  the 
debt,  the  insurers  may  be  entitled  to  be  subrogated  to  the 
rights  of  the  creditor  against  the  debtor,  and  to  any  collateral 
securities  which  the  creditor  may  then  hold  and  which  are 
primarily  liable  for  the  debt  before  the  insurers.  But  even 
then  we  do  not  think,  that  the  creditor  is  bound  to  take  any 
active  steps  to  realize  the  fruits  of  a  collateral,  or  to  keep  it 
from  expiring,  unless  the  insurance  be  first  paid  and  notice  be 
given  to  him  of  a  desire  on  the  part  of  the  insurers  to  be  sub- 
rogated to  his  rights,  with  a  tender  of  indemnity  against  ex- 
penses. We  are  aware  that  views  somewhat  differing  from 
these  have  been  held  bj'  respectaole  authority,  but  we  think 
without  any  sound  reason.  (See  May  on  Insurance,  sec.  457 ; 
Sussex  County  v.  Woodruff,  2  Dutch.,  541.)  To  impose  such 
restrictions  and  obligations  upon  the  creditor  would  be  to  add 
to  the  contract  of  insurance  conditions  never  contemplated  by 
the  parties,  making  of  it  a  mere  shadow  of  security,  and  in- 
creasing the  avenues  of  escape  from  obligation  to  pay,  already 
too  numerous  and  oppressive.  When  a  building  is  insured  in 
the  interest  of  a  mortgagee,  the  insurance  company  does  not 
inquire  what  other  collaterals  he  holds,  and  never  reduces  its 
premium  on  any  such  considei'ation. 

As  to  the  other  question,  relating  to  the  insurable  interest 
of  the  plaintiff',  we  think  that  the  charge  given  was  equally 
free  from  exception.  There  is  no  doubt  that  the  owner  of  the 
property  had  an  insurable  interest  to  the  extent  of  the  value 
of  the  building,  notwithstanding  the  existence  of  a  mortgage 
on  the  property  of  sufficient  amount  to  absorb  it.  Leading 
authorities  on  the  point  may  be  found  cited  in  May  on  Insur- 
ance, sees.  81,  82.  The  remarks  of  Chief  Justice  Marshall 
in  delivering  the  opinion  of  the  court  in  Columbian  Insur- 
ance Co.  V.  Lawrence,  2  Peters,  46,  are  appositive  and  illus- 
trative. The  insured  in  that  case,  though  in  possession,  had 
only  a  contract  for  a  purchase  of  the  property,  subject  to  a 
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condition  which  had  not  been  complied  with,  but  of  which  the 
vendor  had  taken  no  advantage  at  the  time  of  effecting  the 
insurance,  or  at  the  time  of  the  loss.     The  chief  justice  says : 

"  That  an  equitable  interest  may  be  insured,  is  admitted. 
We  can  perceive  no  reason  which  excludes  an  interest  held 
under  an  executory  contract.  While  the  contract  subsists,  the 
person  claiming  under  it  has  undoubtedly  a  substantial  interest 
in  the  property.  If  it  be  destroyed,  the  loss,  in  contemplation 
of  law,  is  his.  If  the  purchase-money  be  paid,  it  is  his  in 
fact.  If  he  owes  the  purchase-money,  the  property  is  its 
equivalent,  and  is  still  valuable  to  him.  The  embarrassment 
of  his  aii'airs  may  be  such  that  his  debts  may  absorb  all  his 
property,  but  this  circumstance  has  never  been  considered  as 
proving  a  want  of  interest  in  it.  The  destruction  of  the  prop- 
erty is  a  real  loss  to  the  person  in  possession  who  claims  title 
under  an  executory  contract,  and  the  contingency  that  his  title 
may  be  defeated  by  subsequent  events  does  not  prevent  this 
loss." 

The  principle  asserted  in  these  remarks,  as  well  as  the 
reason  of  the  thing,  leads  to  the  conclusion  that  the  owner  of 
an  equity  of  redemption  has  an  insurable  interest  equal  to  the 
value  of  the  insurable  property  embraced  therein,  whether  he 
is  personally  liable  for  the  mortgage  debt  or  not.  His  inter- 
est arises  from  his  ownership,  carrying  with  it  the  incidental 
right  of  redeeming  the  property  from  the  incumbrances  on  it. 
If  he  is  also  personally  hable  for  such  incumbrances,  it  only 
makes  his  interest  more  direct  and  exacting. 

Such  being  the  insurable  interest  of  the  owner  of  the  equity 
of  redemption,  it  follows  that  one  who  has  a  mechanic's  lien 
on  the  property  by  virtue  of  a  contract  with  such  owner  has 
an  equal  insurable  interest,  limited  only  by  the  value  of  the 
property  and  the  amount  of  his  claim.  In  the  present  case  it 
is  admitted  that  the  value  of  the  building  insured  exceeded 
the  amount  of  the  plaintiff's  claim,  and  that  the  latter  was 
equal  to  the  amount  insured.  The  insurable  interest  of  the 
lien-holder  arises  from  the  nature  of  the  lien,  which  is  a  jus  ad 
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rem.  All  the  owner's  lights  in  the  property  are  potentially  his. 
They  are  under  hypothecation  to  hina  for  his  security,  and  he 
can  reduce  them  to  possession  if  the  debt  be  not  paid.  He  is, 
therefore,  directly  interested  in  the  property  to  the  extent  of 
his  demand,  whatever  other  security  he  may  hold,  and  is  enti- 
tled to  insure  to  that  extent ;  and  if  a  loss  occurs,  to  recover 
the  full  amount  of  his  insurance,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  his  debt. 

We  think  that  there  is  no  error  in  the  record,  and  the  judg- 
ment of  the  Circuit  Court  is  aifirmed. 

Affirmed. 


Schuyler's  Steam  Towboat  Line,  claimant  of  the  steam- 
boat Connecticut,  hee  engine,  &c.,  v.  Madison  M.  Caleb  ; 
Madison  M.  Caleb  v.  William  H.  Foote  and  Samuel 
Schuyler,  claimants  of  the  steamboat  S.  A.  Stevens,  her 

ENGINE,  &C.  ;    AND    ChARLES    WiLSON   AND   ARTHUR  WiLSON, 

claimants  of  the  steamship  Othello,  her  engines,  &c.,  v. 
Madison  M.  Caleb. 

Two  steamers  held  mutually  in  fault  for  a  collision,  the  one  for  not  giving 
timely  notice  by  whistles  of  a  change  of  course,  and  tlie  other  for  not 
slowing  down  and  taking  proper  precautions  to  avoid  the  collision 
after  it  was  seen  to  be  Imminent. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  New  York. 

Henry  T.  Wing,  for  libellant. 

A.  Van  Santvoord,  for  the  S.  A.  Stevens. 

C.  Van  Santvoord,  for  the  Connecticut.  * 

Beebe,  Wilcox  ^  Hobbs,  for  the  Othello. 
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Waite,  C.  J. — The  question  in  these  appeals  is  whether,  on 
the  facts  found,  the  decree  below  was  right.  The  facts  in  brief 
are  as  follows :  About  five  o'ckjck  in  the  morning  of  Wednes- 
day, August  18, 1875,  the  steamer  Connecticut,  assisted  by 
the  tug  S.  A.  Stevens,  having  in  tow  by  a  hawser  twenty-live 
boats,  arranged  in  five  tiers  of  five  boats  each,  passed  around 
the  Battery  from  the  Hudson  River  to  the  East  River  in  New 
York  harbor,  on  her  way  to  the  piers  at  or  near  Ooenties  slip 
in  East  River.  The  entire  length  of  the  Connecticut  and  her 
tow  was  about  1,050  feet.  She  passed  between  Diamond  Reef 
and  Governor's  Island,  taking  the  centre  of  the  river  and 
heading  towards  the  Brooklyn  shore.  She  kept  this  course 
until  she  reached  a  point  about  fifteen  hundred  feet  above 
Diamond  Reef,  and  about  one  hundred  feet  above  the  drilling 
machine  on  Coenties  Reef.  She  then  turned  westwardly, 
across  the  river,  and  headed  towards  Wall-street  Ferry,  on 
the  l^ew  York  shore.  Her  own  engine  was  stopped  when 
this  change  of  course  was  made,  but  that  of  the  Stevens  was 
kept  at  work.  The  tide  was  at  the  time  young  flood  in  the 
East  River,  but  the  last  of  the  ebb  in  the  Hudson  River. 

About  the  same  time  the  Othello,  an  ocean  steamer,  left  her 
dock  at  Pier  44  East  River,  a  mile  and  three-eighths  above 
Diamond  Reef,  bound  for  Hull,  England.  After  getting 
headed  down  the  river,  her  pilot  discovered  the  Connecticut 
well  on  his  port  hand,  and  near  Diamond  Reef.  The  two 
vessels  were  then  on  courses  which, .if  kept,  would  have  carried 
them  past  each  other  port  to  port  three  hundred  feet  apart. 
The  Othello  was  on  the  usual  and  proper  course  for  steamers 
of  her  class  going  to.  sea,  and  running  at  half-speed,  or  about 
four  knots  an  hour.  She  was  in  charge  of  a  licensed  Sandy- 
Hook  pilot,  who  stood  on  the  forward  bridge. 

When  the  Connecticut  changed  her  course  and  headed  to- 
wards the  New  York  shore,  she  gave  no  signal  to  the  Othello, 
but  afterwards,  when  she  was  north  of  Coenties  Reef,  with  her 
tow  tailed  its  full  length  crosswise  of  the  channel,  and  when 
the  Othello  was  at  least  one-fourth  of  a  mile  away,  she  did 
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give  two  blasts  of  her  whistle,  indicating  that  she  wished  the 
Othello  to  go  to  starboard.  At  this  time,  owing  to  the  position 
of  the  tow,  headed  across  the  river  as  it  was,  the  Othello  could 
not  pass  in  safety  to  starboard  until  the  tow  was  got  out  of  the 
waj'.  Uiider  these  circumstances  she  kept  on  at  half-speed 
after  the  signal  was  given  until  within  an  eighth  of  a  mile  of 
the  tow.  She  then  reversed  her  engine,  but  it  was  too  late  to 
stop  her  headway  before  she  came  in  collision  with  and  sunk 
the  boat  Sam  Morgan,  one  of  the  tow  of  the  Connecticut. 
Had  she  given  attention  to  the  signal  when  sounded,  and 
stopped  her  engine,  no  collision  would  have  occurred. 

The  tug  Stevens  was  a  mere  helper,  and  subject  to  the  orders 
of  the  Coimecticut.  The  owners  of  the  Sam  Morgan  sued  all 
three  of  the  vessels  for  the  loss,  and  upon  the  facts  as' above 
stated  the  Circuit  Court  gave  judgment  dismissing  the  libel  as 
to  the  Stevens,  but  holding  both  the  Connecticut  and  Othello 
responsible,  and  dividing  the  loss  between  them.  The  Con- 
necticut was  held  in  fault  for  not  giving  her  signal  at  or  before 
the  time  she  changed  her  course,  and  the  Othello  for  not 
heeding  the  signal  when  it  was  given,  or  taking  the  necessary- 
precautions  against  a  collision  before.  All  parties  have  ap- 
pealed ;  the  libellants  because  the  Stevens  was  acquitted,  and 
the  Connecticut  and  the  Othello  each  because  they  were  re- 
spectively charged  with  any  portion  of  the  loss. 

So  far  as  the  Stevens  is  concerned,  she  was  clearly  not  to 
blame.  She  was  the  mere  servant  of  the  Connecticut,  and 
could  exercise  no  will  of  her  own.  She  was  bound  to  obey 
orders  from  the  Connecticut,  and  no  part  of  the  responsibility 
of  the  navigation,  so  far  as  the  approaching  vessel  was  con-' 
cefned,  was  on  her.  It  was  not  her  duty  to  signal  the  move- 
ments of  the  Connecticut,  under  whose  exclusive  control  she 
was.  The  Connecticut  is  alone  responsible  for  the  conse- 
quences of  her  own  faults. 

A¥ithout  doubt  the  Connecticut  had  the  right  to  go  to  her 
landing  place,  and  for  that  purpose  we  see  no  reason  why 
she  might  not  have  taken  the  courses  she  did.     But  she  was 
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navigating  in  a  crowded  harbor  with  a  cumbereorae  tow,  and, 
do  the  best  she  could,  h.er  presence  would  necessarily  be  an 
embarrassment  to  other  vessels  passing  through  the  channel 
in  which  she  was.  It  was  her  duty  as  much  to  notice  the 
movements  of  the  Othello  above,  as  it  was  that  of  the  Othello 
to  look  out  for  her  below.  Safety  under  such  circumstances 
requires  all  navigators  to  be  watchful  and  prompt  in  taking 
every  precaution  against  mistakes  or  oversights.  From  the 
way  the  Connecticut  was  heading  when  the  Othello  ought  first 
to  have  seen  her,  and  for  some  time  afterwards,  the  Othello  had 
the  right  to  assume  the  vessels  would  pass  in  safety  port  to 
port.  It  was  proper,  therefore,  for  her  to  make  her  calcula- 
tions accordingly  and  keep  on  at  the  speed  she  was  going. 
This  the  Connecticut  should  also  have  understobd;  and  since 
to  put  herself  and  her  long  tow  across  the  channel  would  nec- 
essarily involve  a  change  of  action  by  the  Othello,  it  was  cer- 
tainly her  duty  to  give  prompt  and  timely  notice  of  her  inten- 
■  tion  to  execute  such  a  manceuvre.  Had  she  done  this,  she  might 
have  called  attention  to  her  movements  and  placed  the  obli- 
gation of  keeping  out  of  the  way  on  the  Othello.  She  did 
not,  and  a  collision  afterwards  occurred  which  could  have  been 
avoided.  Under  such  circumstances  the  law  will  charge  her 
with  contributing  to  the  loss,  unless  she  clearly  shows  the  con- 
trary. It  is  quite  probable  that  if  the  Othello  had  been  on  the 
watch,  and  had  noticed  the  change  of  course  when  it  was  be- 
gun, the  collision  might  not  have  happened ;  but  the  very  object 
of  signals  is  to  call  attention  to  what  is  wanted  and  make  sure 
there  is  no  oversight.  In  navigating  crowded  harbors,  while 
the  attention  of  lookouts  is  called  to  one  object  of  importance, 
another  may  pass  unobserved.  To  avoid  the  consequences  of 
accidents  of  this  kind,  a  system  of  signals  has  been  adopted 
and  lawfully  promulgated,  which  navigators  are  required  to 
use  when  the  circumstances  are  such  as  to  make  them  neces- 
sary. To  omit  them  is  a  fault,  the  consequences  of  which  may 
fall  on  the  delinquent  party.  Here,  when  the  Othello  first 
saw  the  Connecticut  she  was  apparently  expected  to  pass  to 


442  Jones  v.  Van  Benjhuysen.  [Oct.  Term, 

Syllabus. 

port.  The  circumstances  of  the  Connecticut  were  such  as  to 
make  it  necessary  for  her  to  cross  the  bow  of  the  Othello  while 
that  vessel  was  coming  down  the  river.  She  could  not  get  by 
with  her  tow  before  the  Othello  iHust  come  to  where  she  or 
the  tow  was,  unless  something  was  done  to  prevent  it.  Cle'arly 
it  was  wrong  to  attempt  such  a  movement  without  giving 
notice. 

That  the  Othello  was  in  fault  is  equally  clear.  There  was 
time  after  the  signal  was  given  and  before  the  collision  hap- 
pened for  her  to  have  avoided  it,  if  she  had  acted  promptly. 
If  the  change  in  the  course  of  the  Connecticut  had  escaped  her 
attention  before,  it  was  all  the  more  important  that  she  should 
be  active  then.  Her  pilot  ought  to  have  known  that  she  could 
not  pass  in  safety  to  starboard  until  the  Connecticut  had  time 
to  get  the  tow.  out  of  her  way.  She  should  therefore  have 
stopped,  or  shaped  her  course  to  get  ahead  of  the  Connecticut, 
if  that  could  be  done  with  safety.  She  did  neither  until  it  was 
too  late.  Under  these  circumstances  it  was  not  wrong  to 
charge  her  with  one-half  the  loss  occasioned  by  the  mutual 
fault  of  herself  and  the  Connecticut. 

Under  all  the  .circumstances  we  think  it  was  right  to  divide 
the  loss  equally  between  the  two  defaulting  vessels,  and  the 
decree  of  the  Circuit  Court  is  consequently  affirmed,  the  costs 
of  each  appeal  to  be  paid  by  the  respective  appellants. 

Affirmed. 


Laura  Ellen  Jones,  widow  and  testamentary  executrix 
OF  Sidney  A.  Stockdale,  late  collector  of  internal 
REVENUE,  V.  Watson  Van  Benthuysbn. 

Kevenue  stamps  which  have  been  affixed  to  tobacco  and  cancelled  form  a 
part  of  tlie  value  of  tlie  tobacco,  and  the  tax  of  two  per  cent,  im- 
posed on  sales  by  15  U.  S.  Stats.,  152,  should  be  assessed  on  the  total 
value  of  the  tobacco  and  stamps,  if  so  affixed  at  the  time  of  sale.  But 
if  they  are  not  affixed  to  the  tobacco  at  the  time  of  sale,  the  tax  should 
be  assessed  on  the  value  of  the  tobacco  alone. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana. 

Edwin  B.  Smith,  Assistant  Attorney  -  General,  for  plaintiff  in 
error. 

/.  D.  Rouse  and  William  Grant,  for  defendant  in  error. 

Miller,  J. — The  plaintiff  in  error  is  widow  and  executrix 
of  S.  A.  Stockdale,  who,  in  his  life-time,  was  collector  of  inter- 
nal revenue  at  New  Orleans,  and  was  sued  before  his  death  by 
defendant  in  error  to  recover  a  tax  illegally  exacted  of  him  by 
Stockdale.  The  case  was  tried  before  a  jury  and  a  verdict 
and  judgment  rendered  for  the  plaintiff  below,  to  which  this 
writ  is  prosecuted  by  the  executrix  of  Stockdale,  who  died 
pending  the  proceeding. 

The  facts  of  the  case,  as  presented  to  the  jury,  are  embodied 
in  a  short  bill  of  exceptions,  from  which  it  appears  that  the 
plaintiff  was  a  commission  merchant,  whose  business  was  the 
sale  of  manufactured  tobacco  for  others;  that  he  stood  charged 
on  the  books  of  the  assessor  of  that  district  with  sales  of  to- 
bacco amounting  to  $1,256,000,  on  which  was  assessed  a  tax  of 
two  per  cent,  which  he  paid  to  the  collector  under  protest. 

The  ground  of  this  protest  is  that  the  sales  so  made. by  him, 
as  shown  by  the  bill  of  exceptions,  "  were  made  while  the  to- 
bacco was  in  bond,  and  was  situated  in  the  bonded  warehouse; 
that  said  tax  was  assessed  and  collected  upon  the  value  of  the 
tobacco  and  upon  the  amount  of  stamps  which  by  law  was  re- 
quired to  be  affixed  upon  the  same  before  it  was  released  from 
the  bonded  warehouse ;  that  the  value  of  the  tobacco  so  sold 
was  $787,855.67,  and  the  amount  of  stamps  placed  upon  said 
tobacco  was  $468,144.33,  and  that  plaintiff,  as  a  commission 
merchant,  charged  his  commissions  as  against  his  principalSj 
both  upon  the  value  of  the  tobacco  in  bond  and  upon  the 
amount  invested  in  said  stamps ;  that  the  special  tax  was  as- 
sessed and  collected  upon  both  the  value  of  the  tobacco  and 
the  amount  of  the  stamps." 
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The  court  refused  to  instruct  the  jury  that  the  tax  on  sales 
by  plaintlti"  was  properly  assessed  on  the  gross  amount  of  the 
sales  made  by  defendant,  namely,  $1,256,000,  but  did  charge 
the  jury  that  the  special  tax  of  two  per  cent,  upon  the  amount 
of  sales  of  dealers  in  tobacco  could  not  properly  be  collected 
upon  the  stamps  which  were  required  to  be  affixed  upon  the 
tobacco  in  bond,  and  that  to  the  extent  of  the  tax  upon  the 
stamps,  which  plaintitF  had  paid,  he  was  entitled  to  recover. 

The  statute  under  which  these  taxes  were  assessed  enacts 
that "  dealers  in  tobacco,  whose  annual  sales  shall  exceed  $100, 
and  do  not  exceed  |1,000,  shall  each  pay  $5,  and  when  their 
annual  sales  exceed  |1,000,  shall  pay  in  addition  $2  for  each 
$1,000  in  excess  of  $1,000.  Every  person  whose  business  it 
is  to  sell,  or  offer  for  sale,  manufactured  tobacco,  snuff,  or  ci- 
gars shall  be  regarded  as  a  dealer  in  tobacco."  (15  U.  S.  Stats., 
152.) 

TJndoubtedly  this  statute  only  intended  to  impose  a  tax  upon 
the  sales  of  tobacco,  and  if  the  dealer  was  also  the  owner  of 
stamps  to  be  used  in  paying  the  duties  on  tobacco,  he  could 
sell  them  separately,  in  any  quantity,  without  being  liable  to  a 
tax  for  such  sales.  When  unattached  to  the  tobacco  they  are 
not  tobacco,  and  do  not  enter  into  the  value  of  the  tobacco 
which  has  no  such  stamp  upon  it.  These  stamps  can  be  bought 
and  sold  at  their  face  value  as  an  independent  commodity,  to 
be  used  when  and  wherever  the  purchasers  choose  to  do  so, 
and  for  such  sales  no  tax  is  imposed  upon  the  seller  or  the 
buyer. 

On  the  other  hand,  we  are  of  opinion  that  when  they  are 
once  attached  to  the  tobacco  and  cancelled  and  can  never  be 
lawfully  used  again,  they  cease  to  have  any  separate  and  inde- 
pendent value,  and  that  which  they  had  previously  has  become 
.merged  into  the  tobacco.  All  sales  of  the  tobacco  after  that 
are  made  upon  the  basis  of  the  increased  value  it  has  acquired 
by  the  payment  of  the  stamp  duty,  and  can  never  be  estimated 
apart  from  this. 

It  would  seem  to  follow  from  this  that  if  the  stamps  for 
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which  the  plaintifl'  was  charged  by  the  collector  were  not  af- 
fixed to  the  tobacco  at  the  time  he  made  the  sale,  no  tax  should 
be  charged  to  him  for  that  value.  On  the  other  hand,  if  the 
stamps  were  affixed  at  the  time  of  the  sale,  they  then  entered 
into  the  value  of  the  tobacco  purchased,  and  the  broker  who 
made  the  sale  should  be  taxed  on  the  price  of  the  tobacco  as 
it  was  sold. 

In  the  case  before  us  it  is  stated  that  the  aggregate  sum  of 
$1,256,000  of  sales  on  which  plaintifl"  paid  the  tax  was  made 
up  of  a  vast  number  of  separate  sales,  dui'ing  a  period  running 
from  April,  1869,  to  January,  1872,  of  which  he  made  month- 
ly reports  to  the  assessor.  It  is  obvious  that  the  owner  of  the 
tobacco  in  a  bonded  warehouse  might  have  sold  it  without 
any  stamps  on  it,  as  the  law  did  not  require  the  stamps  to  be 
affixed  until  it  was  about  to  be  removed ;  and  we  see  no  rea- 
son why  a  single  lot  of  tobacco  might  not  be  sold  several  times 
before  it  came  to  a  purchaser  who  wished  to  take  it  out  of  the 
warehouse,  when  for  the  first  time  the  stamps  would  be  at- 
tached. For  such  sales  as  this  no  tax  could  be  rightfully  as- 
sessed for  the  value  of  the  stamps.  After  the  stamps  were 
attached  their  value  necessarily  constituted  part  of  the  price 
for  which  the  tobacco  sold,  and  for  this  price  the  dealer  should 
be  taxed. 

It  follows  that,  in  deciding  the  liability  of  the  plaintifl"  to 
taxation  on  these  sales,  it  is  important  to  know,  in  the  case  of 
each  sale,  whether  the  stamps  had  been  affixed  to  the  tobacco 
at  the  time  of  the  sale  or  not. 

There  is  in  the  bill  of  exceptions  nothing  which  enables  us 
to  ascertain  this  fact,  nor  from  which  the  jury  could  ascertain 
it.  The  language  of  the  bill  of  exceptions  is  that  the  sales  of 
tobacco  for  which  the  disputed  tax  was  collected  "  were  made 
when  the  tobacco  was  in  bond,  and  was  situated  in  the  bonded 
warehouse,"  but  not  a  word  to  show  whether  the  stamps  had 
then  been  alExed  to  the  tobacco  or  not. 

Under  these  circumstances  we  do  not  think  the  court  was 
authorized  to  charge  that  "if  the  jury  found  as  a  fact  that 
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such  tax  had  been  levied  and  collected  from  the  plaintitF,  not 
only  upon  the  proceeds  of  tobacco  sold  in  bond,  but  upon  the 
amount  of  stamps  required  to  be  affixed  upon  such  tobacco 
before  it  could  be  delivered  from  the  bonded  warehouse,"  that 
to  the  extent  of  that  sum  plaintitf  was  entitled  to  recover. 

The  riglit  to  recover  did  not  depend  upon  the  amount  of 
stamps  required  to  enable  the  tobacco  to  be  taken  out  of  the 
warehouse,  or  that  might  have  been  affixed  long  after  the  sale, 
but  upon  whether  said  stamps  were  affixed  to  the  tobacco  at 
the  time  of  the  sale,  and,  therefore,  entered  into  the  purchase- 
price. 

For  this  error  the  judgment  of  the  Circuit  Court  is  reversed, 
with  directions  to  set  aside  the  verdict  and  grant  a  new  trial. 

Reversed. 


The  Buffalo  and  Jamestown  Railroad  Company  et  al.  v. 
Patrick  Falconer  et  al.,  and  The  Buffalo  and  James- 
town Railroad  Company  v.  Walter  J.  Meeks  et  al. 

1.  On  January  1,  187.^,  wlien  the  amenclmeiit  to  the  Kow  York  Constitn- 

tioii  went  Into  effect  wliicli  proliibits  any  town  from  loaning  money 
or  ci'edit  in  aid  of  a  corporation,  or  isnbscribing  to  its  stoclc  or  bonds, 
all  action  on  the  part  of  any  town  to  issue  its  bonds  iu  aid  of  a  rail- 
road not  then  completed  at  once  became  nugatory,  unless  where 
there  had  been,  piior  to  that  time,  created  a  legal  right  for  the  rail- 
road to  have  such  action  perfected  by  the  issue  of  bonds. 

2.  Accordingly  where,  hi  1872,  certain  tax-payers  applied  to  tlie  County 

Court,  in  the  mode  prescribed  by  New  Yoi'k  law,  for  permission  to 
subscribe  to  certain  railroad  stocli  on  condition  that  the  railroad  be 
located  on  a  certain  line,  and  commissioners  were  appointed  by  tlie 
court,  as  required  by  statute,  and  those  commissioners  immediatelj' 
made  an  agreement  with  the  railroad  company  to  deliver  the  bonds  as 
soon  as  tlie  condition  was  performed,  whioli  condition  was  not  per- 
formed till  Octobei-,  1875,  it  was  held  (1)  that  such  agreement  of  th(i 
commissioners  was  ultra  vires  and  void,  they  liaving  tlie  right  to  make 
the  subscr-iption  In  question  only  when  and  as  the  petition  of  the 
tax-payers  directed  ;  (2)  that  under  the  petition  tlie  county  was  au- 
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thorized  to  subseribe  only  when  the  condition  was  pei-fovmecl.  not  to 
make  iin  agreement  to  snbsoribe  in  advance  of  its  performance ;  that 
no  agreement  liad,  therefore,  been  made  when  the  constitutional 
amendment  went  into  effect,  and  that  none  could  be  made  after- 
wards. 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 

R.  T.  Merrick,  M.  F.  Moiris,  and  Bass,  Cleveland  cf  Bessell, 
for  plaintift'  in  error. 

Richard  P.  Marvin  and  Clarkson  N.  Potter,  for  defendant  in 
error. 

Bradley,  J. — The  first  of  these  cases  was  a  petition  filed 
by  certain  tax-payers  of  the  town  of  Ellicott,  in  Chatauqua 
county,  New  York,  on  behalf  of  themselves  and  others  against 
the  Buffalo  and  Jamestown  Railroad  Company,  and  Weeks, 
Breed,  and  Jones,  commissioners,  to  issue  bonds  for  the  town, 
seeking  to  restrain  the  issue  and  delivery  ot  certain  town 
bonds  to  the  railroad  company,  and  to  prevent  a  subscription 
to  its  capital  stock  on  behalf  of  the  town.  In  this  case  a 
decree  was  made  in  favor  of  the  petitioners  awarding  a  per- 
petual injunction  against  the  issue  of  the  bonds  and  the  sub- 
scription of  stock,  and  this  decree  was  atiirmed  by  the  Court  of 
Appeals.  The  second  case  was  commenced  by  submitting  to 
the  Supreme  Court  of  the  State,  in  a  special  statutory  proced- 
ure, an  agreed  statement  of  facts  in  relation  to  the"  issue  of 
the  bonds  and  the  subscription  of  the  stock  which  form  the 
subject  of  the  iirst  action,  with  a  prayer  on  the  part  of  the 
railroad  company,  as  plaintiffs,  for  an  order  directing  the  issue 
of  the  bonds  and  the  subscription  of  the  stock,  and  a  prayer 
of  the  town  commissioners,  as  defendants,  for  a  decree  against 
such  issue  and  subscription.  In  this  case  a  decree  was  made 
as  prayed  by  the  defendants,  which  was  also  affirmed  by  the 
Court  of  Appeals.  To  reverse  the  decrees  in  both  of  these 
cases  the  present  writs  of  error  were  sued  out  by  the  Buffalo 
and   Jamestown  Railroad  Company,  the  plaintiffs  in  error. 
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The  jurisdiction  of  this  court  to  review  the  decision  of  the 
State  Court  of  Appeals  is  hased  upon  the  effect  given  hy  said 
court  to  the  amended  Constitution  of  the  State  of  New  York 
which  went  into  operation  on  the  1st  day  of  January,  1875, 
whereby,  as  alleged  by  the  plaintiffs  in  error,  said  Constitution 
was  made  to  impair  the  obligation  of  a  contract  previously 
entered  into  by  the  town  of  Ellicott  wi;h  the  railroad  company 
to  subscribe  to  the  capital  stock  of  the  latter  to  the  amount 
of  $200,000,  and  to  deliver  to  it  the  bonds  of  the  town  in 
payment  of  said  subscription.  The  clause  of  the  amended 
Constitution  to  which  such  effect  is  alleged  to  have  been  given 
is  that  which  declares  as  follows: 

"No  county,  city,  town,  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or  credit  to  or  in  aid  of 
any  individual,  association,  or  corporation,  or  become  directly 
or  indirectly  the  owner  of  stock  in  or  bonds  of  any  association 
or  corporation,  nor  shall  any  such  county,  city,  town,  or  village 
be  allowed  to  incur  any  indebtedness,  except  for  county,  city, 
town,  or  village  purposes." 

The  Court  of  Appeals  held  that  there  was  no  such  contract 
in  existence,  as  alleged  by  the  plaintiffs  in  error,  when  the 
amended  Constitution  went  into  effect,  and,  therefore,  that 
the  prohibition  contained  in  the  clause  just  quoted  was  conclu- 
sive against  the  right  and  power  of  the  town  of  Ellicott  to 
issue  the  bonds  and  subscribe  for  the  stock  which  form  the 
subject  of-  this  litigation.  The  question  for  us  to  consider, 
therefore,  is  whether  any  such  contract,  valid  and  binding  on 
the  town,  did  exist. 

Briefly  stated,  the  facts  of  the  case  were  as  follows :  In  1872, 
when  the  proceedings  took  place  out  of  which  the  present  con- 
troversy arose,  the  laws  of  New  York  in  relation  to  giving 
municipal  aid  to  railroad  companies  like  that  of  the  plaintiffs 
in  error  were  contained  in  tliree  acts  of  the  Legislature,  passed 
respectively — one  on  the  10th  of  May,  1869,  by  way  of  amend- 
ment to  the  general  railroad  law ;  an  amendment  to  this 
amendment,  passed  April  28, 1870 ;  and  a  further  amendment. 
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passed  May  12,  1871.  By  the  first  of  these  statutes  it  was 
provided  that  whenever  a  majority,  in  nnraber  and  amount  of 
taxable  property,  of  the  tax-payers  of  any  municipal  corporation 
should  make  application  to  the  county  judge  by  petition,  ex- 
pressing a  desire  that  the  corporation  should  create  and  issue 
bonds  to  any  amount  named  in  the  petition,  (not  exceeding 
one-twentieth  of  the  taxable  property  in  the  corporate  limits,) 
and  should  invest  the  same,  or  the  proceeds  thereof,  in  the 
stock  or  bonds  of  any  designated  railroad  company  in  the 
State,  the  said  county  judge  should  give  public  notice  of  a 
hearing  to  be  had  before  him  for  the  purpose  of  ascertaining 
whether  the  petition  was,  in  fact,  signed  by  the  requisite  ma- 
jority of  tax-payers ;  and  having  determined  this  to  be  the  fact, 
he  should  then  appoint  from  the  freeholders,  residents  and 
tax-payers  of  the  corporation,  three  commissioners  to  carry  out 
the  request  of  the  petitioners.  The  duties  imposed  upon  these 
commissioners  were  limited  and  specific,  and  were  to  prepare 
and  execute  the  proposed  bonds  in  the  name  and  under  the 
seal  of  the  corporation,  and  in  its  name  to  subscribe  to  the 
stock  of  the  railroad  company  designated  in  the  petition,  and 
to  pay  for  the  same  by  exchanging  the  bonds  therefor,  or  the 
proceeds  thereof.  They  were  also  authorized,  after  subscribing 
the  said  stock,  to  represent  the  town  as  a  stockholder  at  all 
meetings  of  the  railroad  company.  The  act  of  1870  also  au- 
thorized the  commissioners  and  the  railroad  company  to  enter 
into  an  agreement  fur  limiting  and  defining  the  times  when 
and  proportions  in  which  the  bonds  should  be  delivered,  and 
the  places  where  and  purposes  for  which  they  should  be  ap- 
plied. By  the  act  of  1871  the  act  of  1869  was  modified  by 
inserting  the  following  clause  in  the  first  section,  namely: 
"  The  petition  authorized  by  this  section  "  [that  is,  the  petition 
of  the  tax-payers  presented  to  the  county  judge]  "may  be  ab- 
solute or  conditional ;  and  if  the  same  be  conditioned,  the  ac- 
ceptance of  a  subscription  founded  on  such  petition  shall  bind 
the  railroad  company  accepting  the  same  to  the  observance  of 
the  condition  or  conditions  specified  in  such  petitiou." 
29  v2 
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responsible  to  the  courts  of  New  Jersey,  and  cannot  be  com- 
pelled to  distribute  the  amount  received  in  accordance  with 
the  New  Jersey  statute.  , 

But  the  courts  of  New  York  ai'e  as  capable  of  enforcing  the 
rights  of  the  widow  and  next  of  kin  as  the  courts  of  New 
Jersey;  and  as  the  court  which  renders  the  judgment  for 
damages  in  favor  of  the  administratrix  can  only  do  so  by 
virtue  of  the  New  Jersey  statute,  so  any  court  having  control 
of  the  administratrix  can  compel  distribution  of  the  amount 
received  in  the  manner  prescribed  by  that  statute. 

Again,  it  is  said  that  by  virtue  of  her  appointment  in  New 
York  the  administratrix  can  only  act  upon  or  administer  that 
which  was  of  the  estate  of  the  deceased  in  his  life-time.  There 
can  be  no  doubt  that  much  that  comes  to  the  hands  of  admin- 
istrators or  executors  must  go  directly  to  heirs  or  devisees,  and 
is  not  subject  to  sale  or  distribution  in  any  other  mode ;  as,  the 
amount  set  apart  in  most  of  the  States  to  the  family,  devises 
of  specific  property  to  individuals,  all  of  which  can  be  enforced 
in  the  courts; — and  no  reason  is  perceived  why  the  speciiic 
direction  of  the  law  on  this  subject  may  not  invest  the  adminis- 
trator with  the  right  to  receive  or  recover  by  suit,  and  the  duty 
of  distributing  under  that  law.  There  can  be  no  doubt  that  an 
administrator  invested  with  the  apparent  right  to  receive  or 
recover  by  suit  property  or  money  may  be  compelled  to  de- 
liver or  pay  over  to  some  one  who  establishes  a  better  right, 
or  that  what  was  so  recovered  was  held  in  trust  for  some  one 
not  claiming  under  the  will  or  under  the  administrator.  And 
so  here.  The  statute  of  New  Jersey  says  the  personal  rep- 
resentative shall  recover,  and  the  recovery  shall  be  for  the 
benefit  of  the  widow  and  next  of  kin.  It  would  be  a  reproach 
to  the  laws  of  New  York  to  say  that  when  the  money  recovered 
in  such  an  action  as  this  came  to  the  hands  of  the  admini.stra- 
trix,  her  courts  could  not  compel  distribution  as  the  law  directs. 

It  is  to  be  said,  however,  that  a  statute  of  New  York,  just 
like  the  New  Jersey  law,  provides  for  bringing  the  action  by 
the  personal  representative,  and  for  distribution  to  the  same 
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parties;  aticl  an  administrator  appointed  under  the  law  of  that 
State  would  be  held  to  have  recovered  to  the  same  uses,  and 
subject  to  the  remedies  in  her  fiduciary  character,  which  both 
statutes  require. 

We  are  aware  that  the  case  of  Woodward  v.  Michigan 
Southern  Railroad  Co.,  10  Ohio  State  Reports,  120,  asserts  a 
different  doctrine,  and  has  been  followed  hy  the  cases  of  Rich- 
ardson V.  New  York  Central  Railroad  Co.,  98  Massachusetts, 
85,  and  McArdle  v.  Chicago,  Rock  Island  and  Pacific  Railroad- 
Co.,  18  Kansas,  46.  The  reasons  which  support  that  view  we 
have  endeavored  to  show  are  not  sound.  These  cases  are 
opposed  by  the  latest  decision  on  the  subject  in  the  Court  of 
Appeals  of  New  York,  in  the  case  of  Leonard,  Administrator, 
r.  The  Columbia  Steam  Navigation  Co.,  not  yet  reported,  but 
of  which  we  have  been  furnished  with  a  certified  copy. 

Tlie  right  to  recover  for  an  injury  to  the  person  resulting 
in  death  is  of  very  recent  origin,  and  depends  wholly  upon 
statutes  of  the  different  States.  The  questions  growing  out 
of  these  statutes  are  new,  and  many  of  them  unsettled.  Each 
State  court  will  construe  its  own  statute  on  the  subject,  and 
differences  are  to  be  expected.  In  the  absence  of  any  con- 
trolling authority  or  general  concurrence  of  decision,  this  court 
must  decide  for  itself  the  question  now  for  the  first  time  pre- 
sented to  it;  and,  with  every  respect  for  the  courts  which  have 
held  otherwise,  we  think  that  sound  principle  clearly  authoi'izes 
the  administrator  in  cases  like  this  to  maintain  the  action. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
with  directions  to  award  a  new  trial. 

Reversed. 
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William  H.  Folsom  v.  Ann  L.  Dewey  et  al. 

The  principle  announced  in  Stringfi.'llo\v  v.  Cain,  99  U.  S.,  610,  t(i  tlie 
effect  tliat  ten  j'ears'  oeonpancy  and  valuable  inipi-ovements  nndev  a 
sale,  witli  the  knowledj^-e  of  those  asserting  advei'se  title,  cbnstitntu  a 
case  of  abandonment  by  those  adverse  claimants,  nndei'  Utah  law, 
appi-bved  and  followed. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Utah. 

Snoio  ^  Hoffe,  for  appellant. 

Shellabarger  ^  Wilson,  for  appellees. 

Waite,  C.  J. — This  case  cannot  be  distinguished  in  principle 
from  Stringfellow  v.  Cain,  &9  TJ.  S.,  610.  The  finding  is,  that 
the  property  now  claimed  by  Folsom  was  sold  at  public  sale  on 
the  nth  of  March,  1860,  to  raise  money  to  pay  a  debt  owing 
by  the  deceased  father  of  the  appellees,  who  was  the  original 
occupant  of  the  premises.  The  price  was  five  hundred  and 
ten  dollars,  which  was  more  than  the  debt.  The  overplus  was 
paid  the  mother  of  the  appellees,  who  were  at  the  time  all 
minors  living  with  her  in  a  house  built  by  the  father  pn  an  ad- 
joining part  of  the  lot  for  a  residence.  The  purchaser  took 
possession  immediately  after  the  sale,  and  when  the  town-site 
was  patented  under  the  town-site  law,  in  November,  1871,  Fol- 
som, his  grantee,  had  himself  been  in  the  actual  occupancy  of 
the  property  for  more  than  ten  years,  and  during  that  time  had 
made  valuable  improvements.  This,  as  we  think,  under  the 
rule  in  Stringfellow  v.  Cain,  makes  out  a  case  of  abandonment 
on  the  part  of  Mrs.  Lamareux  and  her  children,  and  gives  Fol- 
som a  right  to  claim  title.  It  is  true  the  original  sale  was 
without  the  consent  of  Mrs.  Lamareux,  but  it  was  with  her 
knowledge.  She  afterwards  took  a  part  of  the  purchase-money, 
and  suffered  Folsom  to  occupy  and  improve  the  property  as 
his  own  for  more  than  ten  years  without  objection,  so  far  as 
the  findings  show.  Under  these  circumstances  neither  she  nor 
her  children  can  claim  that  Folsoni  was  in  as  a  trespasser  when 
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the  title  to  the  town-site  was  secured  from  the  United  States 
for  the  "use  and  benefit  of  the  occupants  thereof,  according 
to  their  respective  interests."  Folsorn  was  not  an  intruder  on 
their  occupancy,  I)Ut  was  himself  a  lawful  occupant. 

The  evidence  satisties  us  that  the  value  of  the  property  in 
dispute  is  more  than  one  thousand  dollars;  we  therefore  have 
jurisdiction. 

The  judgment  against  Folsom,  who  is  the  only  appellant,  is 
reversed,  and  the  cause  remanded  with  instructions  to  enter  or 
cause  to  be  entered  a  judgment  in  his  favor  for  the  premises 
claimed  by  him. 

Reversed. 


The  German  National  Bank  of  Chicago  v.  Mark  Kimball, 

COLLECTOR    OF    THE    TOWN    OF    80UTH     CHICAGO,    AND    SaMUEL 

H.  McCrea,  treasurer,  &c. 

Xo  one  can  be  permitted  to  enjoin  tlie  collection  of  ,1  tiix  on  the  gi-onml 
of  its  inequiility  mi  til  he  lias  paid  so  niiicli  of  the  tax  assessed  ai^iiiiist 
him  as  he  clearlj-  onuht  to  be  assessi-d  for;  in  other  words,  he  can 
enjoin  the  collection  only  of  the  illegal  excess,  and  not  of  the  entiie 
tax. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

D.  E.  Tenney  and  J.  M.  Flower,  for  appellant. 

Consider  H.  Willett,  for  appellees. 

Miller,  J. — This  is  a  bill  in  chancery,  filed  by  the  appel- 
lant in  the  Circuit  Court  for  the  Northern  District  of  Illinois, 
to  enjoin  the  defendant,  who  was  the  State  tax  collector,  from 
enforcing  payment  of  the  taxes  assessed  against  its  sharehold- 
ers on  their  shares  of  the  bank  stock. 

The  general  ground  on  w-hich  this  relief  is  'sought  is  two- 
fold, namely:  that  the  assessment  violates  the  provision  of  the 
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act  of  Congress  concerning  national  banks  which  forbids  the 
States  from  taxing  these  shares  at  any  higher  rate  than  other 
moneyed  capital  within  the  State,  and  that  it  also  violates  the 
provision  of  the  Constitution  of  the  State  of  Illinois  concern- 
ing uniformity  of  taxation.  The  bill  of  complaint  was  dis- 
missed on  demurrer,  and  from  that  decree  this  appeal  is  taken. 

The  bill  is  made  up  of  averments  which  are  intended  to 
show  that  the  valuation  of  the  property  of  other  persons  in 
the  same  town,  made  by  the  same  assessor,  Is  less  in  propor- 
tion to  its  actual  cash  value  than  that  of  plaintiff's  shares; 
that  the  same  is  true  in  other  parts  of  the  State ;  (hat  some 
corporations  are  favored  in  this  valuation,  and  that  certain 
classes  of  property  are  favored  in  a  general  way.  But  there 
is  no  distinct  averment  that  the  shares  of  this  bank  are  valued 
higher  for  the  purpose  of  taxation  than  other  monej'ed  capi- 
tal generally,  though  this  is  alleged  in  regard  to  particular 
instances.  The  allegations  are  pretty  full  that  the  assess- 
ments are  partial,  unequal,  and  unjust,  and  do  not  result  in 
the  uniformity  of  taxation  which  the  Constitution  of  Illinois 
requires. 

But  we  think  there  are  two  fatal  objections  to  the  bill. 

The  first  of  these  is  that  there  is  no  otter  to  pay  any  sum  as 
the  tax  which  the  shares  of  the  bank  ought  to  pay. 

We  have  armouuced  more  than  once  that  it  is  the  established 
rule  of  this  court  that  no  one  can  be  permitted  to  go  into  a 
court  of  equity  to  enjoin  the  collection  of  a  tax  until  he  has 
shown  himself  entitled  to  the  aid  of  the  court  b}'  paying  so 
much  of  the  tax  assessed  against  him  as  it  can  be  plainly  seen 
he  ought  to  pay ;  that  he  shall  not  be  permitted,  because  his 
tax  is  ill  excess  of  what  is  just  and  lawful,  to  screen  himself 
from  paying  any  tax  at  all  until  the  precise  amount  which  he 
ought  to  pay  is  ascertained  by  a  court  of  equity;  that  the 
owner  of  property  liable  to  taxation  is  bound  to  contribute  his 
lawful  share  to  the  current  expenses  of  government,  and  can- 
not throw  that  share  on  others  while  he  engages  in  an  expen- 
sive and  protracted  litigation  to  ascertain  that  the  amount 
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which  he  is  assessed  is  or  is  not  a  few  dollars  more  than  it 
ought  to  be;  but  that  before  he  asks  this  exact  and  scrupulous 
justice  he  must  first  do  equity  by  paying  so  much  as  it  is  clear 
he  ought  to  pay,  and  contest  and  delay  only  the  remainder. 
(State  Railroad  Tax  Cases,  92  U.  S.  R.,  575.) 

The  bill  attempts  to  evade  this  rule  by  alleging  that  the  tax 
is  wholly  void,  and  therefore  none  of  it  ought  to  be  paid,  and 
that  by  reason  of  the  absence  of  all  uniformity  of  values  it  is 
impossible  for  any  person  to  compute  or  ascertain  wha,t  the 
stockholders  of  the  complainant  bank  ought  to  pay  on  the 
shares  of  the  bank.  In  the  case  above  mentioned  this  court 
said,  in  answer  to  the  first  objection  :  "  It  is  clear  that  the  road- 
bed within  each  county  is  liable  to  some  tax  at  the  same  rate 
that  other  property  is  taxed.  Why  have  not  complainants 
paid  this  tax  ?  It  is  said  they  resist  the  rule  by  which  the 
value  of  their  road-bed  in  each  county  is  ascertained.  But 
surely  they  should  pay  tax  by  some  rule.  *  *  *  Should 
they  pay  nothing,  and  escape  wholly,  because  they  have  been 
assessed  too  high?  These  questions  answer  themselves.  Be- 
fore complainants  seek  the  aid  of  the  court  to  be  relieved  of 
the  excessive  tax,  they  should  pay  what  is  due.  Before  they 
ask  equitable  relief,  they  should  do  that  justice  which,  is. nec- 
essary to  enable  the  court  to  hear  them."     (Id.,  616.) 

In  the  same  case  the  court  said:  "It  has  been  repeatedly 
decided  that  neither  the  mere  illegality  of  the  tax  complained 
of,  nor  its  injustice,  nor  irregularity,  of  themselves  give  the  right 
to  an  injunction  in  a  court  of  equity,"  and  the  authorities  there 
cited  support  the  proposition.  The  whole  extent  of  the  injus- 
tice complaimed  of  in  this  bill  is  the  inequality  of  the  actual 
assessment,  and  for  this  it  is  argued  the  whole  tax  of  the  town- 
ship is  void;  and  as  the  bill  seeks  to  bring,  into  view  the  in- 
equality as  regards  other  counties  in  the  State,,  it  follows  that, 
if  the  bill  be  sustained,  the  entire  tax  of  the  State  for  that  year 
must  be  declared  void,  in  order  that  complainant  may  be  re^ 
lieved  of  a  few  thousand  dollars  and  escape  taxation  for  that 
year  entirely. 
30  v2 
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In  the  case  just  referred  to  this  court  said :  "  Perfect  equality 
and  perfect  uniformity  of  taxation,  as  regards  individuals  and 
coi-porations,  on  the  different  class6s  of  property  subject  to  tax- 
ation, is  a  dream  unrealized.  It  may  be  admitted  that  tlie  sys- 
tem which  most  nearly  attains  this  is  the  best.  But  the  most 
complete  system  which  can  be  devised  must,  when  we  consider 
the  immense  variety  of  subjects  which  it  necessarily  embraces, 
be  imperfect.  Aud  when  we  come  to  its  application  to  the 
property  of  all  the  citizens,  and  of  those  who  are  not  citizens, 
of  a  large  State  like  Illinois,  the  application  being  made  by 
men  whose  judgments  aud  opinions  must  vary  as  they  are 
affected  by  all  the  circumstances  brought  -to  bear  upon  each 
individual,  the  result  must  inevitably  partake  largely  of  the 
imperfection  of  human  nature  and  of  the  evidence  on  which 
human  judgment  is  founded."     (Id.,  612.) 

These  principles  are  sufficient  to  decide  the  case,  and  were 
declared  by  this  court  in  a  case  arising  in  the  same  State  and 
under  the  same  Constitution  and  revenue  laws  with  the  one 
now  before  us. 

In  the  recent  case  of  The  People  v.  Weaver,  100  U.  B.  K., 
539,  and  Pelton  v.  National  Bank,  101  U.  S.  R,  143,  aud  Gum- 
ming V.  National  Bank,  Id.,  153,  an  apparent  exception  to  the 
universality  of  the  rule  is  admitted.  It  is  held  in  these  eases 
that  when  the  inequality  of  valuation  is  the  result  of  a  statute 
of  the  State  designed  to  discriminate  injuriously  against  auy 
class  of  persons  or  species  of  property,  a  court  of  equity  will 
give  appropriate  relief;  and  also  where,  though  the  law  itself 
is  unobjectionable,  the  officers  who  are  appointed  to  make  as- 
sessmeuts  combine  together  and  establish  a  rule  or  piinciple 
of  valuation  the  necessary  result  of  which  is  to  tax  one  spe- 
cies of  property  higher  than  others,  and  higher  than  the  aver- 
age rate,  the  court  will  also  give  relief.  But  the  bill  before  us 
alleges  no  such  agreement  or  common  action  of  assessors,  and 
no  general  rule  or  discriminating  rate  adopted  by  a  single 
assessor,  but  relies  on  the  numerous  instances  of  partial  and 
unequal  valuations,  which  establish  no  rule  on  the  subject. 
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So  far  as  anj'thing  of  tlie  kind  is  to  be  inferred,  it  is  that 
shares  of  national  bank  stock,  including  plaintiff's,  were  as- 
sessed at  only  thirty-fouj"  per  cent,  of  their  value,  which,  by 
the  board  of  equalization,  was  raised  to  iifty-three  per  cent. ; 
and  other  property  more,  and  still  other  less. 

The  case,  then,  made  by  plaintiff  is  this:  that  the  shares  of 
the  bank  are  taxed  at  the  same  per  cent,  on  their  assessed 
value  as  all  other  property ;  that  the  valuation  of  these  shares, 
on  which  this  rate  is  apportioned,  is  only  about  half  their  act- 
ual value ;  that  some  other  property'  is  valued  at  less  than  half 
of  its  cash  value,  and  for  this  reason  no  tax  should  be  paid  on 
the  shares  of  complainant's  bank. 

And  if  any  should  be  paid  at  all,  the  sum  which  may  iu  the 
end  be  found  justly  due,  and  which,  during  the  four  or  five 
years  of  this  litigation,  must  be  paid  for  the  support  of  the 
government  by  some  one  else,  shall  remain  in  complainant's 
pocket  until  it  is  ascertained  precisely  to  the  last  dollar  what 
each  share  should  have  paid. 

We  think  the  Circuit  Court  did  not  err  in  dismissing  such 
a  bill,  and  its  decree  is  affirmed. 

Affirmed. 


Melissa  A.  Barbour,  A.  K.  Dunn,  guardian  of  Maggie 
Barbour  and  May  Barbour,  v.  Stephen  B.  Priest,  as- 
signee OF  Hubbard  Colby,  a  bankrupt. 

1.  To  avoid  a  oouveyaiice  alleged  to  be  fraudulent  under  section  35  of  the 

original  bankrupt  act  of  1S67,  it  must  be  made  to  appear  clearly  that 
the  person  to  be  benefited  by  the  conveyance  liad  reasonable  cause  to 
believe  that  the  person  nialving  such  conveyance  was  insolvent,  and 
that  it  was  made  in  fraud  of  the  bankrupt  act. 

2.  The  conveyance  in  question  In  the  case  at  bar  held  on  the  facts  to  be 
'     valid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
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A.  K.  Dunn,  for  appellants. 
N.  N.  Leyman,  for  appellee. 

Miller,  J. — ^The  appellee  brought  his  bill  in  chancery  in  the 
District  Court  for  the  Northern  District  of  Ohio,  as  assignee  in 
bankruptcy  of  Hubbard  Colby,  to  set  aside  and  avoid  two 
mortgages  made  to  appellant  a  short  time  before  proceedings 
were  commenced  against  Colby  as  a  bankrupt.  The  District 
Court  rendered  a  decree  against  the  assignee,  which  was  re- 
versed on  appeal  to  the  Circuit  Court,  the  latter  holding  the 
mortgages  void  under  the  bankrupt  law.  From  that  decree 
this  appeal  is  taken. 

Mrs.  Barbour  was  the  widow  of  Justus  S.  Barbour  and  guard- 
ian of  his  minor  children,  and  Colby,  the  bankrupt,  was  admin- 
istrator of  said  Barbour's  estate.  He  was  the  brother-in-law  of 
Mrs.  .Barbour,  whose  husband  had  been  dead  many  years,  and 
Colby,  after  administering  the  estate,  had  retained  in  his  hands 
about  $24,000,  which  he  had  never  paid  over  to  her,  as  he 
should  have  done.  ; 

Colby  was  a  man  of  repilted  wealth  and  the  owner  of  much 
valuable  real  estate,  and  it  is  obvious  from  the  testimony  that 
Mrs.  Barbour  reposed  unlinaited  confidence  in  him,  and  relied 
on  him  for  the  general  management-  of  the  estate.  On  the 
11th  day  of  June,  1873,  Mrs.  Barbour  received  a  notice  from 
the  probate  judge  to  make  a  settlement  showing  the  condition 
of  her  accounts  as  guardian  and  to  file  a  new  bond.  She 
filed  the  new  bond,  but  did  not  make  the  settlement.  On 
September  20  of  the  same  year  she  received  another  notice 
requesting  her  to  file  a  statement  of  her  account  the  next  day. 
She  swears  in  her  testimony  that  she  handed  both  these  no- 
tices to  Mr.  Colby  and  requested  him  to  attend  to  the  affair, 
and  that  she  relied  on  him  entirely  in  the  matter.  On  the  first 
day  of  October  Colby  made  two  mortgages  on  distinct  parcels 
of  real  estate,  for  the  purpose  of  securing  his  indebtedness  to 
Melissa  A.  Barbour,  in  her  right  as  widow  and  as  guardian  of 
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the  minor  children  of  her  husband,  in  the  sum  of  $22,722.20, 
then  in  his  hands  as  administrator  of  the  estate  of  Justus 
Barbour. 

Colby  was  adjudicated  a  bankrupt  on  a  petition  filed  No- 
vember 3,  1873. 

The  testimony  on  which  the  decree  was  rendered  is  very 
voluminous,  and  need  not  be  critically  examined  here.  We 
think  three  propositions  of  fact  are  so  clearly  established  that 
there  can  be  little  doubt  about  them.     They  are: 

1.  That  when  Colby  made  the  mortgages  to  Mrs.  Barber  he 
was  insolvent,  and  knew  he  was  in  that  condition. 

2.  That  he  intended  by  those  mortgages  to  give  Mrs.  Bar- 
bour a  preference  over  his  other  creditors,  by  securing  the  debt 
due  her  and  her  children  from  him,  as  administrator  of  Bar- 
bour's estate. 

3.  That  Mrs.  Barbour  did  not  know,  nor  have  reasonable 
cause  to  believe,  that  Colby  was  insolvent  when  the  mortgages 
were  made  and  filed  for  record. 

It  will  be  perceived  that  the  conveyances  which  are  here  in 
question  were  made,  and  the  proceedings  in  bankruptcy  were 
commenced  against  Colby,  before  the  date  at  which  the  Re- 
vised Statutes  became  the  law,  and  before  the  act  of  1874,- 
amendatory  of  the  bankrupt  law,  was  passed.  The  validity 
of  these  mortgages,  then,  so  far  as  they  are  affected  by  the 
bankrupt  laws  of  the  United  States,  is  to  be  determined  by 
section  35  of  the  original  act  of  1867.  So  much  of  that  sec- 
tion as  relates  to  the  question  before  us  reads  as  follows: 

"Sec.  35.  And  be  it  further  enacted.  That  if  any  person,  be- 
ing insolvent,  or  in  contemplation  of  insolvency,  within  four 
months  before  the  filing  of  a  petition  by  or  against  him,  with 
a  view  to  give  a  preference  to  any  creditor  or  person  having  a 
claim  against  him,  or  who  is  under  any  liability  for  him,  pro- 
cures any  part  of  his  property  to  be  attached,  sequestered,  or 
seized  on  execution,  or  makes  any  payment,  pledge,  or  assign- 
ment, transfer,  or  convej'ance  of  any  part  of  his  property, 
either  directly  or  indirectly,  absolutely  or'  conditionally,  the 
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person  receiving  such  payment,  pledge,  assignment,  transfer, 
or  conveyance,  or  to  be  benefited  thereby,  or  by  such  attach- 
ment, having  reasonable  cause  to  believe  that  such  person  is 
insolvent,  and  that  such  attachment,  payment,  pledge,  assign- 
ment, or  conveyance  is  made  in  fraud  of  the  provisions  of  this 
act,  the  same  shall  be  void,  and  the  assignee  may  recover  the 
-  property,  or  the  value  of  it,  from  the  person  so  receiving  it  or 
so  to  be  benefited." 

The  act  of  making  these  mortgages  by  Colby,  though  he 
knew  that  he  was  insolvent  and  knew  that  he  was  preferring 
Mrs.  Barbour  as  a  creditor  at  the  expense  of  others,  is  not  for- 
bidden by  the  common  law,  and  is  not  a  violation  of  the  stat- 
ute laws  of  most  of  the  States  of  the  Union.  Nor  is  it  an  act 
forbidden  by  any  general  rule  of  morals  or  of  abstract  justice. 
It  was  in  fact  a  meritorious  act,  aside  from  the  positive  rule 
established  by  the  bankrupt  law.  He  had  long  had  this  money 
of  a  confiding  widowed  sister-in-law  and  her  orphan  children, 
and  while  holding  it  in  a  fiduciary  capacity  he  had  used  it  for 
his  own  purposes..  He  saw  her  called  to  account  for  it  by  the 
Probate  Court,  and  knew  he  was  unable  to  refund  it.  He  also 
saw  the  gulf  of  bankruptcy  before  him,  and  before  he  was 
buried  beneath  its  waters  he  determined  at  least  to  secure  this 
debt,  the  creation  of  a  trust  reposed  in  him.  "Who  shall  arraign 
him  for  it  in  the  court  of  conscience  ? 

If,  then,  it  was  forbidden  neither  by  the  common  law,  nor 
by  the  statute  of  the  State,  nor  by  the  highest  sense  of  honor, 
it  must  be  made  to  appear  clearly  that  it  is  void  under  the 
section  of  the  bankrupt  law  which  we  have  quoted,  or  else  it 
must  stand. 

It  is  a  fundamental  condition  of  the  right  of  the  assignee  to 
avoid  such  a  conveyance  that  the  person  receiving  it,  or  to  be 
benefited  thereby,  should  have  had  reasonable  cause  to  believe 
that  the  person  making  such  conveyance  was  insolvent,  and 
that  it  was  made  in  fraud  of  the  bankrupt  act. 

The  obvious  meaning  of  this  provision  is  to  require  the  con- 
cuvrence  of  the  creditor  who  gets  security  for  his  debt  in  the 
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purpose  of  defeating  the  bankrupt  act.  Such  person  must 
have  reasonable  cause  to  believe  the  grantor  in  the  convey- 
ance was  insolvent  at  the  time  it  was  executed,  and  that  it  was 
made  with  intent  to  defeat  the  bankrupt  law.  Both  these  must 
exist  as  facts  which  the  grantee  had  reasonable  cause  to  believe. 
And  so  careful  was  Congress  to  protect  the  rights  acquired  by 
an  honest  creditor,  that  unless  bankrupt  proceedings  are  com- 
menced by  or  against  the  debtor  within  four  months  after  such 
a  preference  it  should  stand  good,  though  the  creditor  knew 
the  debtor  was  insolvent,  and  knew  that  the  conveyance  was 
intended  to  defeat  the  purpose  of  the  bankrupt  law  in  securing 
equality  of  distribution  of  the  debtor's  property.  And  this 
period  was  reduced  by  the  act  of  1874  to  two  months. 

It  has  never  been  denied,  so  far  as  we  are  advised,  that  in 
attacking  such  a  conveyance  by  the  assignee  of  the  bankrupt 
it  is  necessary  to  prove  the  existence  of  this  reasonable  cause 
•of  belief  of  the  debtor's  insolvency  in  the  mind  of  the  preferred 
party. 

The  testimony  fails  to  estabUsh  that  Mrs.  Barbour  had  any 
reasonable  cause  to  believe  this  of  Colby.  She  was  a  widow, 
devoted  to  her  children.  Her  business  atiairs  were  managed 
for  her  by  others.  Colby  was  her  brother-in-law  and  friend, 
and  had  been  the  friend  of  her  deceased  husband.  He  had 
been  reputed  for  many  years  to  be  a  wealthy  man.  He  was 
known  to  be  the  owner  of  valuable  real  estate.  All  this  was 
well  understood  by  Mrs.  Barbour,  while  she  did  not  know, 
and  had  no  reason  to  suspect,  that  he  was  largely  in  debt  and 
his  real  estate  covered  by  mortgages.  Up  to  the  time  of  the 
failure  of  the  First  National  Bank  of  Manstield,  September  26, 
1873,  very  few  persons  had  any  doubt  of  Mr.  Colby's  entire 
solvency.  The  rapid  succession  of  events  in  the  locality  where 
Colby  and  Mrs.  Barbour  resided,  and  its  eiiect  upon  Mr.  Colby's 
condition,  as  described  by  some  of  the  witnesses,  might  well 
have  been  matters  of  which  Mrs.  Barbour  was  ignorant.  She 
swears  that  she  was,  and  no  one  is  able  to  say  that  she  had 
any  reason  to  be  aware  of  the  effect  of  these  matters  on  Mr. 
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Colby.  Nothing  was  brought  to  h*er  notice  or  attention  which 
would  suggest  a  suspicion  of  his  insolvency,  and  her  confidence 
in  him  clearly  was  not  shaken. 

In  the  case  of  Grant  v.  National  Bank,  97  U.  S.  R.,  80,  this 
court  said :  "The  act  very  wisely,  as  we  think,  instead  of  mak- 
ing a  payment  or  a  security  void  for  mere  suspicion  of  the 
debtor's  insolvency,  requires  for  that  purpose  that  his  creditor 
should  have  some  reasonable  cause  to  believe  him  insolvent. 
He  must  have  knowledge  of  some  fact  or  facts  calculated  to 
produce  such  a  belief  in  the  mind  of  an  ordinarily  intelligent 
man."  Tested  by  this  rule,  which,  we  think,  is  the  sounrd  one, 
there  is  no  evidence  of  an}'  such  knowledge  brought  home  to 
Mrs.  Barbour.  In  fact,  we  do  not  believe  that  at  the  time  the 
deeds  were  executed  she  even  suspected  Mr.  Colby's  insolvency 
or  contemplated  his  failure. 

It  results  from  this  view  of  the  case  that  the  decree  of  the 
Circuit  Court  must  be  reversed,  and  a  decree  rendered  estab- 
lishing the  validity  of  the  mortgages  to  her  and  adjusting  the 
rights  of  the  parties  on  that  basis. 

Eeveksed. 
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George  W.  Grinnell,  H.  P.  Emery,  John  Robinson,  Joseph 
Thornich,  Mary  L.  Bruce,  A.  Hammond,  S.  E.  Ogborn,  E. 
E.  Ogborn,  George  Ulrich,  W.  D.  Packard,  John  Slater, 
Jacob  Weaeline,  Lydia  Dunham,  Andrew  ^Wileong,  Ed. 
Penniston,  George  Darling,  A.  L.  Bell,  Charles  Brown, 
Ebenezer  Trefey,  Violetta  Roper,  B.  H.  Lathrop,  John 
Bruce,  S.  B.  S.  Duncan,  and  William  Bruce  v.  The  Chi- 
cago, Rock  Island  and  Pacific  Railroad  Company,  Charles 
Stuart,  and  John  Tomlinson. 

Under  the  act  of  Congress  of  May  15, 1856,  granting  to  a  State,  for  the  pur- 
pose of  building  a  railroad,  certain  lands  within  fifteen  miles  of  the  then 
intended  location,  and  the  amendatory  act  of  June  2, 1864,  extending 
the  limit  to  twenty  miles,  tlie  land  being  tlien  granted  by  tlie  State 
to  the  railroad  :  Held^  That  a  vested  title  to  the  landT5  passed  by  such 
act,  which  was  not  forfeited  by  a  subsequent  change  of  location  of  the 
road  authorized  by  act  of  Congress ;  and  that  even  If  sucii  change  of 
location  worked  a  forfeiture,  tlie  title  remained  in  the  road  until  pro- 
ceedings by  the  parties  to  which  the  forfeiture  accrued  divested  it, 
and  such  forfeiture  cannot  be  asserted  as  a  defense  by  a  disseizor,  but 
is  a  question  entirely  between  the  parties  to  the  grant. 

Error  to  the  Supreme  Court  of  the  State  of  Towa. 

S.  S.  Henkle  and  John  S.  Hauke,  for  plaintiffs  in  error. 

Thomas  F.  Withrow,  for  defendants  in  error. 

Miller,  J. — This  is  a  writ  of  error  to  the  Supi-eme  Court 
of  the  State  of  Iowa. 

Actions  in  the  nature  of  ejectment  were  brought  by  the  rail- 
road company  against  numerous  persons  in  different  courts  of 
the  State  of  Iowa,  which,  on  appeals  to  the  Supreme  Court, 
were  heard  and  decided  together  by  stipulation,  and  the  judg- 
ments in  the  lower  courts  in  favor  of  plaintiff  were  affirmed. 

The  plaintiff  asserted  title  under  the  act  of  Congress  of  May 
15,  1856,  granting  lands  to  the  State  of  Iowa  for  railroad  pur- 
poses, and  the  counsel  of  plaintiffs  in  error  correctly  states  in  his 
brief  that  the  only  question  presented  by  the  record  is  whether 
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the  railrcad  company  has,  under  that  grant,  acquired  title  to 
any  lauds  within  the  old  fifteen-mile  limits  of  the  Mississippi 
and  Missouri  Kailroad  Company,  certified  to  the  State  under 
the  grant  by  the  Departmeut  of  the  Interior  for  the  benefit  of 
that  company,  but  which  were  left  outside  of  the  new  twenty- 
mile  limits  by  a  change  of  location  of  the  old  line,  made  by 
the  present  company  under  the  act  of  Congress  of  June  2, 1864, 
amendatory  of  the  act  of  May  15,  1856. 

The  material  facts  on  which  the  decision  of  this  question 
depends  may  be  thus  succinctly  stated:  By  the  act  of  May  15, 
1856,  Congress  made  a  grant  to  the  State  of  Iowa  for  the  pur- 
pose of  aiding  iri  the  construction  of  four  railroads  across  the 
State  from  points  on  the  Mississippi  River  to  points  on  the 
Missouri  River.  One  of  these  was  a  road  from  Davenport  to 
Council  Bluft's.  The  grant  was  of  every  alternate  section  of 
land  designated  by  odd  numbers,  for  six  sections  in  width,  on 
each  side  of  said  roads;  and  in  case  it  should  appear  that  the 
United  States  had,  when  the  lines  or  routes  of  said  roads  were 
definitely  fixed,  sold  any  sections  or  parts  of  sections  granted  ' 
'as  aforesaid,  or  the  right  of  pre-emption  had  attached  to  the 
same,  then  the  State,  by  its  agent  or  agents,  might  select  other 
odd  sections  in  lieu  of  those  thus  deficient,  within  a  limit  of 
fifteen  miles  on  each  side  of  said  roads. 

The  State  of  Iowa,  by  an  act  of  its  Legislature  approved 
July  14,  1856,  granted  to  the  Mississippi  and  Missouri  Rail- 
road Company  the  lands  which  were  by  the  act  of  Congress  ap- 
propriated to  the  construction  of  the  road  from  Davenport  to 
Council  Blufts.  That  company  accepted  the  grant,  and  on  the 
11th  day  of  September,  1856,  tiled  in  the  General  Land  Office 
at  Washington  a  map  showing  the  route  which  it  had  adopted 
for  its  road,  some  unimportant  corrections  of  which  were  made 
by  another  map  tiled  April  1,  1857. 

On  the  4th  of  September,  1858,  the  agent  of  the  company  and 
the  State  reported  to  the  General  Land  Office  the  selection  of 
lands  in  lieu  of  those  w*hich  had  been  sold  or  were  otherwise 
deficient,  and  on  the  27th  of  December,  1858,  the  lands  thus 
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selected  and  those  which  were  in  place  were  certified  to  the 
State  of  Iowa  by  the  Coijimissioner  of  the  General  Land  Office. 
These  lands  in  place  and  lands  selected  and  certified  to  the 
State  under  the  act  of  1856  include  all  the  lands  in  controversy 
in  this' suit. 

By  an  act  approved  July  2,  1864,  Congress  authorized  a 
change  of  location  of  this  road  in  the  uncompleted  part  thereof, 
so  as  to  secure  a  better  and  more  expeditious  line  for  connec- 
tion with  the  Iowa  branch  of  the  Union  Pacific  Railroad,  and 
the  plaintiff  corporation,  which  had  succeeded  to  all  the  rights 
of  the  Mississippi  and  Missouri  Railroad  Company,  availed  itself 
of  the  privilege  thus  conferred,  and  so  changed  the  route  as  to 
place  it  at  some  points  south  of  the  fifteen-mile  limit  of  the 
grant,  as  ascertained  by  the  first  location,  and  the  road  was 
completed  on  this  location  to  Council  Bluffs  in  1869.  After 
all  this  the  plaintiffs  in  error,  who  were  defendants  below, 
settled  upon  the  lands  in  controversy,  which  were  within  the 
limits  of  the  location  made  in  1856,  and  without  the  twenty- 
mile  hmit  of  the  amendatory  act  of  1864,  which  will  be  pres- 
ently noticed,  and  proceeded  by  the  appropriate  steps  to  assert 
rights  under  the  homestead  and  pre-emption  laws  of  the  United 
States.  The  officers  of  the  land  department  refused  to  recog- 
nize their  right  to  do  so,  but  being  in  possession,  and  sued  for 
it  by  the  railroad  company,  they  say  the  company  has  no  title, 
because  it  lost  whatever  right  it  had  to  the  lands  by  the  change 
of  the  location,  and  because  locating  the  road  as  now  completed 
does  not  bring  these  lands  within  the  limit  of  either  the  original 
grant  or  the  amendatory  act  of  1864. 

Two  inquiries  are  thus  suggested,  namely:  Had  the  railroad 
company  acquired  title  or  a  vested  right  to  the  lands  in  con- 
troversy before  the  act  of  1864,  and  before  the  change  of  loca- 
tion ?  And  if  it  had,  what  was  the  effect  of  that  change  on  the 
right  of  the  company  to  the  land  left  by  the  change  outside  of 
the  limits  prescribed  by  both  acts  ? 

The  grg,nt  under  the  act  of  1856  was,  as  has  been  often  said, 
a  grant  in  presenti,  and  though  exactly  what  this  means  has 
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been  the  subject  of  much  controversy,  we  think  its  ascertain- 
ment is  not  difficult.  The  only  doubtful  element  of  the  prob- 
lem of  the  location  is  the  road,  which,  by  the  terms  of  these 
grants,  is  necessary  to  identify  the  sections  granted  on  each 
side  of  it.  Whenever  that  is  done  so  that  a  surveyor  or  the 
officers  of  the  laud  department  can  protract  the  line  of  the 
route  on  the  maps  of  the  public  lands  within  the  limit  of  the 
grants,  the  identity  of  the  lands  granted  is  mathematically 
ascertained,  and  the  title  relates  back  to  the  date  of  the  grant. 

So  far  as  lands  are  found  in  place  when  this  is  done,  not 
coming  within  the  exceptions  as  sold  or  held  under  pre-emp- 
tion, the  title,  or  at  least  the  right  to  this  land  in  place,  is  at 
once  vested  in  the  State  or  in  the  company  to  which  the  State 
has  granted  it,  and  'the  means  of  ascertaining  precisely  what 
lands  have  passed  by  the  grant  is  to  be  found  in  the  map  of 
the  line  of-  the  road,  which  is  filed  in  the  General  Land  Office 
under  provisions  of  the  statute.  As  regards  the  lands  to  be 
selected  in  lieu  of  those  lost  by  sale  or  otherwise,  it  may  be 
that  no  valid  right  accrues  to  any  particular  section  or  part  of 
a  section  until  the  selection  is  made  and  reported  to  the  land 
office,  and  possibly  not  then  until  the  selection  is  approved  by 
the  proper  officer. 

None  of  these  difficulties  arise  in  the  present  case.  The 
location  was  made  and  the  map  tiled  in  the  land  office,  the 
selection  of  lieu  lands  was  made  and  the  selection  approved, 
and  the  entire  list  was  regularly  certified  to  the  State  of  Iowa 
as  early  as  December,  1858,  and  with  this  certificate  the  last 
act  of  the  United  States  which  could  in  any  event  be  held 
necessary  to  passing  the  title  was  performed,  and  either  the 
State  of  Iowa  or  the  railroad  company — it  is  immaterial  which 
for  the  purposes  of  this  suit — had  become  invested  with  the  full 
legal  title  to  the  lands  so  certified. 

In  this  condition  of  affairs  the  Mississippi  and  Missouri  Rail- 
road Company  made  a  mortgage  on  its  road  and  franchises, 
which  also  included  the  lands  granted  by  Congress  to  the  State 
and  by  the  State  to  that  company,  to  obtain  money  to  build  its 
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road.  It  commenced  at  Davenport,  on  the  Missoui'i,  and  had 
constructed  the  road  westwardly  one  hundred  and  thirty  miles 
when  the  act  of  1864  was  passed.  In  1866  the  mortgage  above 
mentioned  was  foreclosed,  and  the  Chicago,  Rock  Island  and 
Pacific  Company,  under  sale  at  this  foreclosure  proceeding, 
and  hy  subsequent  consolidation,  became  the  owner  of  the  road, 
the  franchises,  and  the  lands  of  the  Mississippi  and  Missouri 
Company.  , 

The  entire  legal  title,  therefore,  to  their  land  had  passed  for 
a  valuable  consideration  to  this  company. 

Did  their  construction  of  the  road  on  the  new  line  annul  or 
defeat,  without  further  action  on  the  part  of  the  United  States, 
the  title  thus  vested?  It  would  have  been  competent  for  Con- 
gress to  have  made  it  a  condition  of  the  change  of  location 
that  the  lands  within  the  six  miles,  or  the  iifteen-mile  limit  of 
the  old  line,  and  not  within  the  twenty-mile  limit  of  the  new 
line,  should  revert  to  the  United  States,  so  far  as  the  title  of 
the  company  was  concerned.  But  it  did  not  make  any  such 
condition.  If  no  law  had  been  passed  authorizing  the  change 
of  route,  it  is  possible  the  government  might  have  reclaimed 
these  lands  as  forfeited  by  I'eason  of  the  change,  to  which  it 
had  not  consented.  But  Congress  did  consent  to  the  change 
without  any  declaration  affecting  the  title  already  vested  in 
the  company. 

The  second  section  of  the  act  of  1864  provided  for  a  grant 
of  land  on  each  side  of  the  new  location,  and  for  lieu  lands 
when  those  could  not  be  found  to  an  amount  equal  to  that 
granted  by  the  original  act  of  1856,  and  it  extended  the  limit 
for  selecting  lieu  lands  to  twenty  instead  of  fifteen  miles. 

It  is  argued  that  the  lands  thus  granted  were  intended  as  a 
substitute  for  those  accruing  to  the  company  under  the  first 
location,  and  that  the  latter  necessarily  reverted  to  the  grantor; 
that  it  was  the  policy  of  the  government  that  the  lands  granted 
should  be  alongside  of  the  road,  and  that  the  lands  retained 
by  the  government  should  thereby  be  enhanced  in  value.  We 
are  not  prepared  to  deny  that  if  the  I'ailroad  company  had  ac- 
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cepted  or  received  lauds  under  the  act  of  1864,  and  the  case 
was  unembarrassed  by  the  rights  of  subsequent  purchasers  or 
mortgagees,  the  United  States  could,  by  a  judicial  proceeding, 
enforce  the  principle  that  an  exchange  of  lands  was  intended. 

But  this  would  arise  from  no  express  language  of  the  act 
of  Congress  or  agreement  with  the  company,  but  as  a  just  and 
proper  inference  from  the  whole  transaction. 

There  is,,  however,  no  evidence  that  the  company  ever  re- 
ceived a.x\y  land  under  the  act  of  1864,  or  asserted  a  claim  to 
such  land.  It  appears  affirmatively  that  it  never  tiled  with  the 
General  Land  Office  a  map  of  its  new  route  until  1870,  a  year 
after  the  road  was  completed,  and  it  is  fair  to  presume  that 
if  it  intended  to  assert  a  claim  to  laud  under  the  changed  loca- 
tion, it  would  have  tiled  its  map  when  the  change  was  made 
or  determined  on.  We  do  not  think  the  act  can  be  construed 
to  forfeit  the  lands  to  which  they  had  title,  when  they  claimed 
none  under  the  act  of  1864. 

Another  point  equally  fatal  to  plaintiffs  in  error  is,  that  the 
assertion  of  a  right  by  the  United  States  to  the  lands  in  con- 
troversy was  wholly  a  matter  between  the  government  and 
the  railroad  company,  or  its  grantors.  The  legal  title  remains 
where  it  was  placed  before  the  act  of  1864.  If  the  govern- 
ment desires  to  be  reinvested  with  it,  it  must  be  done  by  some 
judicial  proceeding,  or  by  some  act  of  the  government  assert- 
ing its  right.  It  does  not  lie  in  the  mouth  of  every  one  who 
chooses  to  settle  on  these  lands  to  set  up  a  title  which  the  gov- 
ernment itself  can  only  assert  by  some  direct  proceeding. 

These  plaintiff's  had  no  right  to  stir  up  a  litigation  which  the 
parties  interested  did  not  desire  to  be  started.  It  might  be 
otherwise  if  the  legal  title  was  in  the  government.  Then  the 
land  would  be  subject  to  homestead  or  pre-emption  rights.  But 
the  legal  title  is  not  in  the  government,  and,  as  we  have  already 
shown,  the  equity  is  more  than  doubtful.  (Schulenberg  v.  Har- 
riman,  21  Wall.,  44;  Tucker  v.  Ferguson,  22  Wall.,  527.) 

The  judgment  of  the  Supreme  Court  of  Iowa  is  affirmed. 

Actirmbd. 
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Ella  F.  Bondtjrant,  executrix  op  W.  E.  Bondurant,  de- 
ceased, AND  TUTRIX  OF  HER  MINOR  CHILD,  V.  F.  WaTSON. 

A  suit  is  broiio;lit  by  a  inortpigee  to  foivolose  a  mortgage  wliicli  did  not 
uiiiko  a  g'l'aiitee  of  oik;  of  tlie  tnoi-igagors  a  pai'ty.  A  decree  was 
obtained,  and  the  slicrifF  seized  under  it  the  part  of  tlie  mortgaged 
property  l)elonging  to  tlie  grantee,  who  thereupon  obtained  from  a 
State  court  an  injunction  to  stay  tlie  «ile  on  the  gi-onnd  tliat  tlie 
mortgage  had  not  been  leiiiscribed  and  had  no  force  against  him. 
Xiierenpon  tlie  executrix  of  tlie  mortgagee  tiled  a  petition  for  a 
removal  to  the  Federal  court  on  the  ground  that  she  was  a  non- 
resident :  Held — 

1.  That  the  fact  of  non-residence  at  the  commencement  of  the  in- 
innctioii  proceedings  snfflcieiitly  appeared  by  tlie  record,  and  there- 
fore need  not  be  shown  bj'  the  petition  for  removal. 

2.  That  the  liijnnctioii  suit  was  sntHciently  an  independent  suit 
to  be  removable,  and  was  not  iiierelj'  ancillary  or  Incidental  to  the 
original  foreclosure  suit. 

3.  That  section  720  of  the  Kevlsed  Statutes  of  the  United  States, 
forbidding  Federal  courts  from  enjoining  proceedings  in  State 
courts,  does  not  forbid  the  removal  of  injunction  suits  previouslj' 
granted  by  the  State  courts  to  the  Federal  courts. 

4.  Under  the  statute  law  and  decisions  of  Louisiana,  when  ten 
years  have  elapsed  from  the  date  of  inscription  without  reinscrip- 
tion,  the  mortgage  is  without  effect  as  to  all  persons  not  parties  to 
it,  and  the  iiecessltj'  of  reiiiscription  is  not  obviated  by  the  exist- 
ence of  the  pact  de  noii  alienando  in  the  mortgage,  nor  tlie  pendency 
of  a  suit  to  foreclose  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Samuel  R.  Walker,  for  appellant. 

E.  T.  Merrick  and  George  W.  Race,  for  appellee. 

Woods,  J. — Daniel  Bondurant  died  seized  of  a  large  plan- 
tation in  the  parish  of  Tensas,  in  the  State  of  Louisiana.  His 
estate  descended  to  his  three  sons,  Albert,  Horace,  and  John, 
and  to  Walter  Bondurant,  his  infant  grandson. 

In  1852,  upon  petition  of  the  sons  for  a  partition  of  the  plan- 
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tatiou,  a  decree  of  sale  was  made,  under  which  It  was  sold,  and 
struck  off  to  theni  for  the  price  of  $150,000.  Of  this  sum 
Walter  Bondurant,  the  grandson,  was  entitled  to  one-fourth, 
namely,  |37,500. 

The  sherift',  on  December  4,  1858,  executed  a  deed  to  the 
sons,  reserving  therein  a  special  mortgage  and  privilege  on 
the  lands  in  favor  of  Walter  Bondurant  for  his  share  of  the 
purchase-money. 

In  the  act  of  sale,  which  was  executed  both  by  the  sheritf 
and  the  purchasers,  the  latter  bound  themselves  not  to  alien- 
ate, deteriorate,  or  incumber  the  property  to  the  prejudice  of 
the  mortgage — an  agreement  known  in  the  local  iurisprudence 
of  Louisiana  as  the  pact  de  non  alienando.  The  mortgage  was 
recorded  December  6,  1852.  The  law  of  Louisiana  required 
it  to  be  reinscribed  within  ten  years  from  that  date.  It  was 
not  reinscribed  until  September,  1865.  The  three  sons  of 
Daniel  Bondurant  divided  the  plantation  between  them.  The 
part  which  is  in  controversy  in  this  suit  was  set  oif  to  John 
Bondurant,  who,  in  1854,  conveyed  it  to  one  Augustus  0. 
Watson,  Sr. 

On  January  30,  1866,  Walter  Bondurant  began  an  action 
against  his  uncles,' Albert,  Horace,  and  John  Bondurant,  in 
the  District  Court  for  the  parish  of  Tensas,  to  recover  judg- 
ment against  them  for  his  part  of  the  purchase-price  of  said 
plantation,  and  to  enforce  his  mortgage  and  privilege  thereon. 
The  court  rendered  a  judgment  in  his  favor  for  the  said  sum 
of  $37,500,  with  interest,  and  ordered,  adjudged,  and  decreed 
that  the  authentic  act  of  mortgage,  which  was  the  basis  of  the 
action,  should  be,  and  the  same  was  thereby,  rendered  execu- 
tory and  ordered  to  be  executed,  and  that  the  land  described 
therein  should  be  seized  and  sold  to  satisfy  said  judgment. 

Upon  this  judgment  &  fieri  facias  was  issued,  directed  to  the 
sheritf  of  the  parish.  By  virtue  thereof  he  advertised  for  sale 
the  said  plantation  described  in  the  mortgage,  and  struck  off 
and  sold  it 'to  Walter  Bondurant,  ahd  executed  to  him  a  deed 
therefor. 
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Walter  JBondurant  thereupon  brought  an  action  in  the  United 
States  Circuit  Court  for  the  District  of  Louisiana  against  Au- 
gustus C.  Watson,  Sr.,  to  recovei'  possession  of  that  part  of 
the  plantation  which  had  been  sold  to  him  by  John  Bonduraut. 

He  recovered  judgment  for  the  land  against  Watson.  That 
judgment  was  taken,  by  wi-it  of  error,  to  the  Supreme  Court 
of  the  United  States,  where  it  was  reversed  on  the  sole  ground 
that  there  had  been  no  actual  seizure  of  the  premises  by  the 
sheriff  before  the  sale.  (See  Watson  v.  Bondurant,  21  Wall., 
123.) 

In  the  meantime  Walter  Bondurant  died.  The  judgment 
in  his  favor  in  the  District  Court  for  the  parish  of  Tensas  was 
revived  in  the  name  of  his  widow,  Ella  F.  Bondurant,  his 
testamentary  executrix  and  the  tutrix  of  his  minor  child, 
Walter  E.  Bondurant. 

At  her  instance  another  fieri  facias  was  issued  on  the  judg- 
ment of  the  District  Court  for  the  parish  of  Tensas,  and  placed 
in  the  hands  of  the  sheriti'  of  that  parish.  By  virtue  of  the 
writ  he  seized  that  part  of  the  plantation  which  had  been  sold 
to  Augustus  C.  Watson,  Sr.,  and  advertised  the  same  for  sale. 
Thereupon  Frank  Watson,  the  appellee,  on  June  25,  1875, 
filed  his  petition  in  the  District  Court  for  the  parish  of  Tensas 
against  the  sh'^riff  and  Ella  F.  Bondurant,  executrix  and  tutrix. 
He  averred  that  his  "  immediate  author,"  Augustus  C.  Wat- 
son, Sr.,  acquired  the  laud  in  question  by  a  good  and  valid 
title,  translative  of  property,  from  John  Bondurant,  on  No- 
vember 30,  1854;  that  said  Augustus  C.  Watson,  Sr.,  held 
said  lands  by  notorious  public  and  uninterrupted  possession,  in 
good  faith,  as  owner,  from  November  30,  1854,  until  August 
5,  1872,  when  he  transferred  his  title  and  possession  by  deed 
of  that  date  to  the  petitioner,  Frank  Watson,  and  his  brother, 
A.  C.  Watson,  Jr.,  and  that  by  deed  dated  February  6,  1875, 
A.  C.  Watson,  Jr.,  conveyed  all  his  estate  in  said  land  to  the 
petitioner,  Frank  Watson. 

He  further  averred  that  the  sheriff  of  Tensas  parish,  acting 
under  a  writ  of  alias_y?./«.  issued  on  the  said  judgment  recovered 
31  v2 
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by  Walter  Bondurmit  against  Albert,  John,  and  Horace  Bondu- 
rant  in  the  District  Court  of  said  parish,  had  illegally  seized  the 
tract  of  land  which  was  held  and  claimed  by  the  petitioner 
under  the  deeds  of  convf>yance  already  mentioned,  and  would 
advertise  and  sell  the  same  unless  restrained  by  iniunction. 

The  petition  further  alleged  that  said  act  of  December  4, 
1854,  which  reserved  the  mortgage  and  privilege  on  said  plan- 
tation iu  favor  of  Waltei"  Bondurant  for  $-37,500,  had  not  been 
reinscribed  within  ten  years  from  the  date  of  its  original  reg- 
istry in  the  mortgage  records,  and  it  had  therefore  ceased  to 
have  any  force  or  effect  as  a  mortgage  and  privilege  on  saiti 
tract  of  land;  that  at  the  time  of  the  institution  of  the  suit  of 
Walter  Bondurant  and  others,  in  which  the  judgnient  was 
recovered  by  virtue  of  which  said  Jieri  facias  was  issued,  said 
Augustus  C.  Watson,  Sr.,  was,  and  for  many  years  previous 
had  been,  in  public  possession  of  said  property  as  owner,  yet  he 
was  not  made  a  party  to  said  suit,  which  was  via  ordinaria,  nor 
■were  any  demands  or  notices  given  him  as  third  possessoi-. 

The  petition  therefore  claimed  that  the  seizure  of  the  prop- 
erty by  the  sheritf  was  illegal,  and  prayed  an  injunction  against 
Ella  F,  Bondurant,  executrix  and  tutrix,  and  against  the  sheriff, 
restraining  them  from  proceeding  any  further  with  the  said 
writ  oi'  fieri  facias,  so  far  as  it  related  to  the  lands  claimed  by 

..the  petitioner. 

The  injunction  prayed  for  was  granted  by  the  court  in  which 

:;the  petition  was  tiled,  after  notice  to  the  sheritf  and  Mrs. 
Bondurant. 

Thereupon,  on  October  18,  1875,  Mrs.  Bondurant  tiled  her 
petition,  verified  by  her  oath,  in  which  she  prayed  for  a  re- 
moval of  the  cause  to  the  United  States  Circuit  Court  for  the 
district  of  Louisiana.  In  her  petition  she  averred  that  she  was 
a  citizen  of  the  State  of  Mississippi,  atid  was,  in  her'capacity  as 
tutrix  and  executrix,  defendant  in  a  civil  suit  pending  in  that 
court,  in  which  the  matter  in  dispute  exceeded,  exclusive  of 
costs,  the  sum  of  |500,  and  in  which  Frank  Watson,  who  was 
a  citizen  of  Louisiana,  was  plaintiff. 
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■  This  petition  was  accompanied  by  a  bond  in  the  penal  sum 
of  ^250,  conditioned  according  to  law  and  executed  by  the 
petitioner  and  two  sureties. 

The  petition  for  removal  was  denied  by  the  State  court. 
Nevertheless  Mrs.  Bondurant,  within  the  time  required  by  law, 
tiled  in  the  United  States  Circuit  Court  a  transcript  of  the  pro- 
ceedings of  the  State  court,  beginning  with  the  issuing  of  the 
^eri/«em,  which  the  petition  of  Watson  was  tiled  to  enjoin. 

The  Circuit  Court  took  jurisdiction  of  the  case  and  directed 
it  to  be  placed  on  the  equity  side  of  the  docket.  Thereupon 
Mrs.  Bondurant  tiled  her  answer  and  amended  answer,  to 
which  the  petitioner,  Watson,  filed  his  replication.  Upon  the 
issue  thus  made  voluminous  proofs  were  taken,  and  upon  final 
hearing  the  Circuit  Court  made  perpetual  the  injunction  which 
had  been  granted  by  the  State  court.  That  decree  is  now  here 
on  appeal  taken  by  the  defendant,  Mi's.  Bondurant. 

The  District  Court  for  the  parish  of  Tensas,  claiming  that  the 
cause  still  remained  in  that  court  notwithstanding  the  attempt 
of  the  defendant  to  remove  it  to  the  United  States  Circuit 
Court,  proceeded  with  the  cause  to  final  hearing,  and  also  made 
perpetual  the  injunction  which  it  had  granted.  This  decree 
was  affirmed  on  appeal  by  the  Supreme  Court  of  Louisiana. 
(See  Watson  v.  Bondurant,  30  La.  Ann.,  1.) 

The  defendant  brought  up  that  decree  also  by  writ  of  error 
to  this  court. 

By  agreement  of  counsel  the  records  in  both  cases  have  been 
submitted  and  argued  together.  Watson,  the  complainant  in 
both  cases,  claimed  that  the  suit  was  not  a  removable  one,  and 
that  there  was  no  eftectual  removal  thereof  to  the  Circuit  Court, 
and  that  the  State  courts  alone  had  jurisdiction.  The  defend- 
ant defied  the  jurisdiction  of  the  State  court,  and  insisted  that 
the  case  was  a  removable  one,  and  had  been  removed  to  the 
Circuit  Coui't,  which  thereafter  alone  had  jurisdiction.  The 
case  brought  here  from  the  State  Supreme  Court  having  been 
dismissed  for  want  of  a  writ  of  error,  (see  Watson  v.  Bondu- 
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rant,  ante,  p.  312,)  it  becomes  necessary  to  decide  the  question 
of  jurisdiction. 

On  this  question  the  first  contention  of  Watson,  the  com- 
plainant, is  that  the  petition  of  Mrs.  Bondurant  for  the  removal 
of  the  case,  which  was  tiled  October  18,  1875,  does-  not  aver 
that  at  the  comriiencement  of  the  suit,  which  was  June  25, 
1875'.  she  was  a  citizen  of  the  State  of  Mississippi. 

Whether,  under  the  act  of  March  3,  1875,  to  regulate  the 
removal  of  causes  from  the  State  courts,  such  an  averment  is 
necessary,  is  a  question  which  was  expressly  reserved  by  this 
court  in  the  case  of  Insurance  Co.  v.  Pechner,  95  U.  S.,  183, 
and  which  it  has  never  decided.  We  do  not  find  it  necessary 
to  decide  it  now,  for  the  evidence  in  the  record  satisfies  us 
that  Mrs.  Bondurant  was  a  citizen  of  Mississippi  on  June  25, 
1875,  when  the  proceeding  against  her  was  begun  by  Watson. 
Whether  his  petition  avers  the  fact  or  not  is  immaterial,  pro- 
vided the  fact  is  shown  to  exist  by  any  part  of  the  record. 
(Gold-Washing  and  Water  Co.  v.  Keyes,  96  U.  S.,  199;  Briggs 
V.  Sperry,  95  U.  S.,401;  Kobertson  v.  Cease,  97  U.  S.,  646.) 

The  record  shows  that  her  husband,  of  whose  will  she  was 
the  executrix,  was  at  the  time  of  his  death,  and  for  many  years 
before  had  been,  a  citizen  of  the  State  of  Mississippi,  residing 
at  Natchez.  She  was,  therefore,  a  citizen  of  Mississippi  at  the 
time  of  her  husband's  death,  which  took  place,  before  the  filing 
by  Watson  of  the  petition  in  this  case,  on  June  25,  1875.  In 
October,  1875,  she  swears  that  she  was  then  a  citizen  of  Mis- 
sissippi. At  and  before  that  time  she  had  been  sojourning 
with  her  father  in  New  Orleans,  but,  as  the  record  indicates, 
"her  residence  there  was  transient  and  temporary,  and  with  a 
pui'pose,  declared  at  the  time,  of  retaining  her  citizenship  in 
Mississippi.  She  could  not  lose  her  citizenship  in  Mississippi 
■without  a  change  of  residence  anim.0  manendi,  and  her  purpose 
■was  better  known  to  herself  than  to  any  one  else. 

The  fact  that  she  took  out  letters  testamentary  on  the  will 
■  of  her  husband  in  the  parish  of  Tensas  without  giving  bond, 
as  she  would  have  been  required  to  do  had  she  been  a  non- 
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resident  of  the  State,  does  not,  in  our  judgment,  overcome  the 
affidavit  of  Mrs.  Bondurant  that  she  was  a  citizen  of  Missis- 
sippi and  the  presumption  that,  having  once  been  a  citizen  of 
that  State,  her  citizenship  continued.  The  proceedings  in  the 
Probate  Court  of  Tensas  parish  were  conducted  entirely  by  her 
attorney,  and  their  details  were  not  necessarily  known  to  her. 

We  think  the  fact  of  her  citizenship  in  Mississippi,  at  the 
time  of  the  commencement  of  Watson's  suit  against  her,  suffi- 
ciently appears  by  the  record,  and  this  supplies  the  want  of 
an  averment  of  the  fact,  in  his  petition  for  the  removal  of  the 
case. 

The  next  claim  of  Watson  is,  that  the  suit  retnoved  was 
merely  auxiliary  and  incidental  to  the  original  case  of  Walter 
Bondurantr.  Albert  Bondurant  and  others,  and  was  not,  there- 
fore, removable. 

In  this  view  we  do  not  concur.  The  case  which  was  removed 
had  all  the  elements  of  a  suit  in  equity.  The  petition  filed  in 
the  State  court  sought  equitable  relief,  which  no  court  strictly 
a  court  of  law  could  grant.  Citations  were  issued  and  served 
upon  the  defendants.  When  the  case  was  transferred  to  the 
Circuit  Court,  it  was  placed  on  the  equity  side  of  the  docket. 
An  answer  and  replication  were  filed,  testimony  taken,  and  a 
decree  made  upon  final  hearing  according  to  the  equity  prac- 
tice. The  controversy  in  the  original  cause  between  Walter 
Bondurant  and  Albert  Bondurant  and  others  had  been  ended 
by  a  final  judgment.  The  case  between  Watson  and  Mrs. 
Bondurant  had  its  origin  in  that  judgment,  but  it  was  a  new 
and  independent  suit  between  other  parties  and  upon  new 
issues.  It  was  a  suit  in  which  the  plaintift"  sought  to  be  pro- 
tected against  a  judgment  to  which  he  was  not  a  party,  by 
which  his  property  had  been  specifically  condemned  to  be  sold 
to  satisty  a  claim  against  others,  and  not  against  him. 

He  insisted  that  the  mortgage  on  which  the  judgment  was 
founded  was  not  a  lien  on  the  property  claimed  by  him.  To 
prevent  being  turned  out  of  possession  of  his  own  land  and  a 
cloud  being  cast  on  his  title  by  a  seizure  and  sale  under  the 
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judgment  of  the  State  court,  was  the  purpose  of  his  suit.  It 
could  not  be  called  incidental  or  auxiliary  to  the  original  case. 
It  was  a  new  and  independent  controversy  Ijetween  other  par- 
ties. It  filled  all  the  requisites  of  the  law  for  the  removal  of 
causes.  It  was  a  suit  of  a  civil  nature  in  equity,  in  which  the 
matter  in  dispute,  exclusive  of  costs,  exceeded  the  sura  or  value 
of  $500,  and  in  which, there  was  a  controversy  between  citizens 
of  different  States. 

No  reason  is  perceived  why  a  party  to  such  a  controversy 
should  not  enjoy  his  constitutional  right  of  having  his  case 
tried  by  a  court  of  the  United  States. 

The  case  of  Bank  o.  Turnbull  &  Co.,  16  Wall.,  190,  relied 
on  by  the  appellee,  is  not  in  point.  That  was  a  statutory  pro- 
ceeding to  try  in  a  summary  way  the  title  to  personal  property 
seized  in  execution.  It  was  nothing  more  than  a  method  pre- 
scribed by  the  law  to  enable  the  court  to  direct  and  control 
its  own  process,  and,  as  decided  by  this  court,  was  merely 
auxiliary  to  and  a  graft  upon  the  original  action. 

It  is  next  claimed  that  the  case  was  not  removable  because 
its  purpose  was  to  obtain  the  writ  of  injunction  to  stay  pro- 
ceedings in  a  State  court,  which  a  court  of  the  United  States 
is  forbidden  to  grant  by  section  720  of  the  Revised  Statutes. 

It  is  to  be  observed  that  the  injunction  had  already  been 
granted  by  the  State  court  before  the  application  for  removal 
was  made.  The  interest  and  purpose  of  Mrs.  Bondurant,  who 
asked  for  the  removal,  was  to  get  the  injunction  dissolved. 
If  Watson  had  filed  his  petition  for  injunction  in  the  State 
court,  and  before  it  was  allowed  had  petitioned  for  a  removal 
of  the  cause  to  the  Circuit  Court,  with  the  design  of  applying 
to  that  court  for  his  injunction,  the  objection  to  the  right  of 
removal  would  have  force.  That  would  have  been  an  evasion 
of  the  statute.     But  that  is  not  this  case. 

The  act  of  March  3,  1875,  provides  that  all  injunctions  had 
in  the  suit  before  its  removal  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  by  the  court  to  which  the 
suit  shall  be  removed.    It  provides  for  removals,  without  niak- 
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ing  any  exception,  of  cases  in  which  an  injunction  has  ah-eady 
heen  allowed  to  stay  proceedings  in  a  State  court.  It  would 
not  be  according  to  the  well-settled  rules  of  statutory  con- 
struction to  import  an  exception  into  this  statute  from  a  prior 
one  on  a  different  subject 

We  are  of  opinion,  therefore,  that  the  case  was  one  remov- 
able under  the  act  of  March  3,  1875,  and  that  the  Circuit 
Court  obtained  jurisdiction  by  the  proceedings  for  its  removal. 

The  merits  of  the  case  have  been  conclusively  settled-  by 
the  Supreme  Court  of  Louisiana. 

Watson,  the  plaintiff,  claimed  that  the  parcel  of  land  con- 
veyed to  him  by  John  Bondurant  was  freed  from  the  lien  of 
the  mortgage  to  Walter  Bondurant  by  the  failure  of  the  latter 
to  have  it  reinscribed  within  the  ten  years  from  the  date  of  its 
original  registry. 
,  The  contention  of  the  defendant,  Mrs.  Bondurant,  is,  that 
reinscription  was  not  necessary  to  preserve  the  lien  of  the 
mortgage  on  Watson's  land,  because  he  was  charged  with 
notice  by  the  pact  de  non  alienando  contained  in  the  mortgage, 
and  because  the  mortgagee,  Walter  Bondurant,  being  a  minor, 
the  mortgage  to  him  did  not  require  reinscription  to  preserve 
its  lien. 

These  questions  have  been  settled  against  the  appellant  by 
the  Supreme  Court  of  Louisiana. 

That  court  has  decided  that,  under  the  positive  law  of  Lou- 
isiana as  contained  in  the  code  and  statutes,  nothing  supplies 
the  place  of  registry,  or  dispenses  with  it,  so  far  as  those  are 
concerned  who  are  not  parties  to  the  mortgage ;  and  that  when 
ten  years  have  elapsed  from  the  date  of  inscription  without 
reinscription,  the  mortgage  is  without  effect  as  to  all  persons 
whomsoever  who  are  not  parties  to  the  mortgage.  (Adams  v. 
Daunis,  29  La  Ann.,  315,  and  cases  there  cited.) 

Li  the  ease  of  Watson  v.  Bondurant,  80  La.  Ann.,  1,  the 
same  court  held  that  no  mortgage  has  any  effect  as  to  third 
persons  unless  recorded ;  and,  save  in  the  single  case  of  a 
minor's  mortgage  on  the  property  of  his  tutor,  every  mortgage 
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ceases  to  have  effect,  except  as  to  the  parties  to  it,  unless  rein- 
scribed  within  ten  years,  from  the  date  of  its  original  inscrip- 
tion ;  and  that  neither  the  existence  of  the  pact  de  non  alien- 
ando  in  a  mortgage,  nor  the  pendency  of  a  suit  to  foreclose  the 
same,  obviates  the  necessity  of  its  inscription  or  reinscriptiou. 

Whether  a  mortgage  binds  the  heir  of  the  mortgagor  with- 
out inscription  or  reinscriptiori,  it  is  not  necessary  to  decide 
in  this  case,  and  we  do  not  decide  it. 

The  decisions  above  cited,  establishing  as  they  do  a  rule  of 
real  property  in  the  State  of  Louisiana,  are  binding  on  this 
court  and  are  conclusive  of  this  case.  (Si.iydam  v.  William- 
son, 24  How.,  427;  Jackson  v.  Chew,  12  Wheat,  162;  Beau- 
regard V.  New  Orleans,  18  How.,  497.) 

The  decree  of  the  Circuit  Court  riiust  therefore  be  afiirmed ; 
and  it  is  so  ordered. 

Afbirmed. 
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The  Board  of  Supervisors  of  Wayne  county,  Thomas-  L. 
Cooper,  Oliver  Holmes,  William  Schaffer,  ex-  4h,  v.. 
John  W.  Kennicott,  Joseph  W.  Ward,  et  al. 

A  comity  mortgages  some  land  to  secure  a  debt  due  by  a  railroad  com-- 
paiiy.  On  foreclosure  proceedings  a  decree  of  sale  was  eiitei'ed,  from 
whieli  the  county  "appealed,  giving  an  appeal  bond.  Obi  suit  on  this 
bond  and  under  an  agreed  statement  of  facts  submitting  tlie  case  to 
the  com't :  Held — 

1.  That  the  agreement  submitting  tlie  case  to  tlie  court  is  a  suffi- 
cient waiver  of  a  jury  under  section  649  of  the  Kgvised  Statutes  of 
the  United  States,  tliough  not  sucli  in  terms. 

2.  That  a  finding  by  the  court  general  in  terms,  but  on  an  agreed 
statement  of  facts,  is  in  efl'ect  a  special  verdict,.as  required  by  sec- 
tion 700  of  the  Kevised  Statutes  of  the  Unitpd  States,  and  review- 
able as  sncli  bj'  this  court. 

3.  That  under  section  1000  of  the  Revised  .Statutes  o£  the  United 
States,  and  the  rules  of  practice  prescribed  in. relation,, to  suits  on 
mortgages,  the  damages  recoverable  on  aijiiappeal  bond  are  such 
only  as  result  from  tlie  delay  in  the  sale  of  tbe  propi;rty,  and  do  not 
include  the  surplus  unsatisfied  by  the  mortgage,  pr.all  .tbe  aQCumnla- 
tioM  of  interest  on  the  entire  debt. 

Error  to  the  Circuit  Court  of  the  United ;  States .  for  the 
Southern  District  of  Illinois. 

/.  C.  Robinson,  for  plaintiffs  iu  error. 

Samuel  J.  Crooks,  James  P.  Soot,  and  Walter  B.  Scales,  for 
defendants  in  error. 

Waite,  C.  J. — The  county  of  Wayne,  Illinois,  mortgaged 
its  swamp  and  overflowed  lands  to  secure  an  issue  of  bonds  by 
the  Mount  Vernon  Railroad  Company.  The  county  was  in  no 
way  bound  for  the  payment  of  the  debt.  It  simply  mortgaged 
its  lands  for  the  henetit  of  the  company.  Default  having  been 
made  in  the  payment  of  the  bonds,  a  suit  was  begun  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Illinois  to  foreclose  the  mortgage.  In  this  suit  a  decree  was 
entered  June  25, 1874,  finding  the  amount  due  from  the  com- 
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pauy  on  its  bonds,  and  directing  that  the  lauds  of  the  county 
be  sold  and  the  proceeds  applied  to  the  debt.  From  this  de- 
cree the  county  appealed  to  this  court,  giving  a  bond,  with  a 
large  number  of  persons  as  sureties,  in  the  penal  sum  of  forty 
thousand  dollars,  conditioned  according  to  law,  for  a  superse- 
deas. At  the  October  term,  1876,  the  decree  below  was  af- 
firmed here  with  costs  and  the  cause  remanded.  (Supervisors 
V.  Kennicott,  94  U..S.,  498.) 

This  was  a  suit  on  the  appeal  and  supersedeas  bond,  the 
allegations  in  the  declaration  as  to  damages  being  as  follows  : 

"A  large  amount  of  damages  hath  accrued  to  the  said  piain- 
tifts  by  the  failure  of  the  said  board  of  supervisors  to  make 
good  their  plea,  to  wit,  the  amount  of  $100,000,  consisting  of , 
$40,000  of  interest  which  accrued  on  said  decree  during  the 
pendency  of  said  appeal,  which  is  wholly  unpaid,  and  of  $200,- 
000  of  said  decree  remaining  unsatisfied  by  sale  of  the  lands 
ordered  by  said  decree,  and  of  |50,000  depreciation  in  the 
value  of  said  lands  during  the  pendency  of  said  appeal,  and 
of  $25,000  attorneys'  fees  for  attending  to  said  appeal,  and 
$50,000  taxes  on  said  lands  during  the  pendency  of  said 
appeal." 

The  bill  of  exceptions  shows  that  the  case  was  submitted  to 
the  court  on  an  agreed  state  of  facts,  it  being  stipulated  "  that 
pleas  proper  in  such  case  were  on  file."  This  agreed  state- 
ment purported  to  be  signed  by  the  attorneys  for  the  plaintifl', 
the  attorney  for  the  county,  and  the  attorney  for  the  sureties 
on  the  bond.  The  part  material  to  the  questions  presented 
here  is  as  follows : 

"  It  is  further  agreed  that,  so  far  as  the  right  of  recovery  in 
this  case  is  concerned,  it  shall  be  deemed  and  considered  that 
a  sale  of  the  lands  in  the  decree  described  had  been  made  and 
approved  by  the  court  before  the  commencement  of  this  suit, 
and  that  the  lands  in  the  decree  and  mortgage  and  trust  deed 
mentioned  did  not  bring  enough  at  said  sale  to  satisfy  and  pay 
the  amount  due  the  complainants  under  the  decree  as  holders 
of  the  bonds  of  said  railroad  company  by  an  amount  largely 
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over  the  amount  of  the  appeal  bond  in  this  cause  sued  on,  and 
that  the  interest  at  the  legal  ratd  on  the  aggregate  amount  of 
the  bonds  of  the  railroad  company  found  due  the  complain- 
ants, as  established  by  the  decree,  during  the  pendency  of  said 
appeal,  would  amount  to  a  sura  largely  exceeding  the  amount 
of  the  appeal  bond  in  this  cause  sued  on." 

It  was  further  admitted,  as  appears  of  record,  that  the  costs 
of  the  appeal  had  been  paid. 

Upon  .the  facts  so  stated  and  agreed  the  court  found  gener- 
ally for  the  plaintiffs  on  the  issue,  and  that  they  had  sustained 
damage  to  the  amount  of  $40,000,  the  penalty  of  the  bond. 
Judgment  was  given  accordingly.  To  reverse  that  judgment 
this  writ  of  error  has  been  prosecuted. 

It  is  contended  by  the  defendants  in  error  that  the  case  can- 
not be  re-examined  here  on  its  merits,  (1)  because  the  record 
does  not  show  that  a  "stipulation  in.  writing  waiving  a  jury" 
was  filed  with  the  clerk,  as  required  by  section  649  of  the  Ke- 
vised  Statutes,  and  (2)  because  the  finding  of  the  court  was  in 
form  general,  and  not  special,  as  required  by  section  700. 

1.  As  to  the  waiver  of  a  jury.  The  record  does  contain  a 
stipulation  in  writing,  signed  by  the  attorneys  of  the  respective 
parties,  submitting  the  cause  to  the  court  for  trial  on  the  agreed 
facts.  As  a  case  cannot  be  submitted  to  the  court  for  trial 
without  waiving  a  jury,  a  stipulation  to  submit,  especially  if  it 
be  on  agreed  facts,  is  of  itself  a  sufficient  waiver  to  meet  the 
requirements  of  section  649. 

2.  As  to  the  finding.  Even  before  the  act  of  1865,  (13  Stat, 
501,  chap.  86,  sec.  4,  reproduced  in  sees.  649  and  700,  Rev. 
Stat.,)  it  was  always  held  that  a  judgment  on  agreed  facts 
spread  at  large  on  the  record  could  be  reviewed  here  on  a  writ 
of  error.  (U.  S.  v.  Eliason,  16  Pet.,  301 ;  Stimpson  v.  B.  &  S. 
K.  R.  Co.,  10  How.,  346 ;  Graham  v.  Bayne,  18  How.,  62 ; 
Suydam  v.  Williamson,  20  How.,  434;  Campbell  v.  Boyrean, 
21  How.,  227 ;  Burr  v.  Des  Moines  Co.,  1  Wall.,  102.)  Such 
a  statement  was  considered  to  be  equivalent  to  a  special  ver- 
dict, and  to  present  questions  of  law  alone  for  the  consideration. 
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of  the  court.  It  is  manifest  that  the  act  of  1865  was  not  in- 
tended to  interfere  with  'this  practice.  The  evident  object  of 
that  legislation  was  to  give  special  findings  the  same  efl'ect  for 
the  purposes  of  a  writ  of  error  as  a  special  verdict  or  an  agreed 
case. 

This  record  shows  distinctly  that  the  court  was  only  required 
to  determine  whether  in  law,  on  the  agreed  facts,  the  defend- 
ants were  liable  on  their  bond.  It  is  true  that  in  the  judgment 
as  entered  it  is  stated  that  the  court  found  the  issue  iniavor  of 
the  plaintifis,  but  that,  when  read  in  connection  with  the  bill 
of  exceptions,  is  no  more  than  a  declaration  that  the  court 
found  the  law  to  be  in  favor  of  the  plaintiii'  on  the  case  as 
stated. 

There  were  in  fact  no  pleadings  after  the  declaration,  and 
the  eft'ect  of  the  stipulation  that  pleas  proper  to  the  case  were 
on  tile  was  that  the  pleadings  presented  in  form  the  case  as 
stated,  and  left  nothing  for  the  court  to  do  but  to  enter  judg- 
ment thereon.  There  was  no  issue  but  of  law,  and  that  the 
court  found  for  the  plaintiffs.  The  same  case  is  brought  here 
by  the  record,  and  we  are  entirely  satisfied  it  is  one  we  have 
the  power  to  review. 

This  brings  us  to  the  consideration  of  the  assignment  of 
errors,  which  is  to  the  effect  that  the  court  was  wrong  in  giving 
judgment  for  the  plaintiffs.  Section  1000  of  the  Revised 
Statutes  provides  that  when  an  appeal  "is  a  supersedeas  and 
stays  execution,"  the  security  must  be  that  the  appellant  "  shall 
prosecute  his  appeal  to  effect,  and,  if  he  fails  to  make  his  plea 
good,  shall  answer  all  damages  and  costs."  In  regulating  the 
practice  under  this  statute  we,  by  our  rule  29,  provide  that  in 
suits  on  mortgages  "  indemnity  *  *  *  Js  only  required  in 
an  amount  sufficient  to  secure  the  sum  recovered,  for  the  use 
and  detention  of  the  property,  and  the  costs  of  the  suit,  and 
'just  damages  for  delay,'  and  costs  and  interest  on  the  appeal." 
The  damages  to  be  answered  for  are  clearly  only  such  as  are 
incident  to  the  plea  that  fails,  that  is  to  say,  the  appeal  that  is 
taJseq. 
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The  appeal  of  Wayne  county  was  from  a  decree  which  sub- 
jected its  lands  to  the  payment  of  the  debt  of  the  railroad 
company.  By  taking  the  appeal  no  new  obligations  were  as- 
sumed in  respect  to  the  debt.  Clearly,  then,  the  damages 
which  the  county  and  its  sureties  bound  themselves  to  answer 
must  have  been  such  only  as  followed  from  the  delay  in  the 
sale  of  the  property.  That  does  not  necessarily  imply  an  ob- 
ligation to  pay  the  balance  which  remains  of  the  mortgage 
debt  after  the  entire  proceeds  of  the  lands  have  been  applied 
to  its  satisfaction. 

In  Jerome  v.  McCarter,  21.  Wall.,  32,  we  held  that  our  rule 
did  not  require  security  for  the  payment  of  all  the  accumulation 
of  interest  on  the  mortgage  debt  pending  the  appeal,  but  only 
indemnity  against  loss  by  reason  of  such  accumulation,  the 
amount  of  which  would  depend  in  each  case  on  its  own  facts. 

The  damages  in  this  case  claimed  by  the  plaintiffs  are  (1) 
for  interest  on  the  debt  which  accrued  during  the  appeal ;  (2) 
the  balance  of  the  decree  which  remained  unsatisfied  after  the 
sale;  (3)  depreciation  in  the  value  of  the  lands;  (4)  attorneys' 
fees,  and  (5)  taxes  on  the  lands.  ISTo  claim  is  made  for  the 
use  and  detention  of  the  property  otherwise  than  in  this  way. 
The  agreed  case  shows  that  there  was  an  accumulation  of  in- 
terest on  the  debt  during  the  appeal  largely  exceeding  the 
penalty  of  the  bond,  and  that  a  balance  of  the  mortgage  debt, 
also  much  more  than  the  penalty  of  the  bond,  was  left  unpaid 
when  the  proceeds  of  the  sale  had  all  been  applied  in  accord- 
ance with  the  terms  of  the  decree.  This  is  the  extent  of  what 
was  agreed  on.  There  is  no  statement  that  the  lands  had  de- 
preciated in  value  or  that  taxes  had  accumulated.  Neither  is 
it  stated  that  any  loss  had  actually  accrued  to  the  appellees  by 
reason  of  the  stay  of  sale.  So  far  as  appears,  the  lands  may 
have  increased  in  value  to  an  amount  larger  than  the  accu- 
mulation of  interest,  and  the  taxes  may  have  been  paid.  The 
single  question,  therefore,  was  presented  to  the  court,  whether 
on  the  agreed  facts  the  county  and  its  sureties  were  liable  in 
law  to  the  extent  of  their  bond  for  the  accumulation  of  interest 
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or  the  balance  of  the  mortgage  debt.  The  judgment  was  to 
the  effect  that  they  were..  In  this,  we  think,  there  was  error. 
Upon  the  agreed  facts  no  damages  had  resulted  from  the  ap- 
peal for  which  the  county  could  in  law  be  required  to  answer, 
and  the  judgment  should  have  been  for  the  defendants. 

There  were  other  rulings  presented  by  the  bill  of  exceptions, 
but,  as  tipon  the  whole  case  as  made  there  can  be  no  recovery, 
we  have  considered  it  unnecessary  to  state  them. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings  to  be  had  therein  not  incon- 
sistent with  this  opinion. 

Reversed. 


Clay  Green  v.  Mary  Ann  Fisk,  widow  of  Francis  M.  Fisk. 

A  decree  in  a  suit  for  partition  referring  the  ease  to  a  master  of  tlie  court 
"to  proceed  to  a  partition  acpording  to  law,  under  the  direction  of 
the  court,"  is  not  a  final  decree,  and  therefore  not  reviewable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
On  motion  to  dismiss. 

Durani  ^  Hornor,  for  appellee,  in  support  of  motion. 

Thomas  J.  Semmes,  for  appellant,  aga,inst  motion. 

"Waite,  C.  J. — This  was  a  suit  begun  by  Mrs.  Fisk,  the 
appellee,  in  a  State  court  of  Louisiana,  to  obtain  a  partition 
of  real  property.  She  alleged  that  she  was  the  owner  of  one- 
half  the  property;  that  she  was  not  willing  to  continue  her 
joint  ownership,  and  that  a  partition  by  sale  was  necessary,  as 
a  division  could  not  be  made  in  kind.  The  prayer  of  her 
petition  was  in  accordance  with  these  allegations. 

Green,  the  defendant  below,  being  a  citizen  of  California, 
removed  the  case  to  the  Circuit  Court  of  the  United  States  for 
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the  District  of  Louisiana.  In  that  court,  on  the  31st  of  March, 
1879,  Mrs.  Fisk  was  decreed  to  be  the  owner  of  one-half  the 
property,  and  the  case  was  referred  to  "J.  W.  Gurley,  Esq., 
master,  to  proceed  to  a  partition  according  to  law,  under  the 
direction  of  the  court."  From  that  decree  an  appeal  was 
taken  hy  the  defendant,  which  Mrs.  Fisk  now  moves  to  dis- 
miss because  the  decree  appealed  from  is  not  the  tinal  decree 
in  the  cause. 

We  think  the  motion  must  he  granted.  In  the  Circuit 
Court  the  suit  was  one  in  equity  for  partition.  Although  no 
formal  order  was  entered  assigning  it  to  the  equity  side  of  the 
court,  that  was  clearly  its  proper  place,  and  it  was  so  treated 
by  the  parties  and  the  court. 

In  partition  causes,  courts  of  equity  first  ascertain  the  rights 
of  the  several  persons  interested,  and  then  make  a  division  of 
the  property.  After  the  division  has  been  made  and  confirmed 
by  the  court,  the  partition,  if  in  kind,  is  completed  by  mutual 
conveyances  of  the  allotments  to  the  several  parties.  (Mit- 
ford  Eq.  Tl,  4th  ed.,  by  Jeremy,  120;  1  Story  Eq.,  sec.  650; 
2  Dan.  Ch.  Pr.,  4th  Am.  ed.,  1151.) 

A  decree  cannot  be  said  to  be  final  until  the  court  has  com- 
pleted its  adjudication  of  the  cause.  Here  the  several  interests 
of  the  parties  in  the  land  have  been  ascertained  and  determined, 
but  this  is  merely  preparatory  to  the  final  relief  which  is  sought ; 
that  is  to  say,  a  setting  off  to  the  complainant  in  severalty  her 
share  of  the  property  in  money  or  in  kind.  This  can  only  be 
done  by  a  further  decree  of  the  court.  Ordinarily,  in  chancery 
commissioners  are  appointed  to  make  the  necessary  examina- 
tion and  inquiries  and  report  a  partition.  Upon  the  coming 
in  of  the  report  the  court  acts  again.  If  the  commissioners- 
make  a  division  the  court  must  decide  whether  it  shall  be  con- 
firmed before  the  partition,  which  is  the  primary  object  of  the 
suit,  is  complete.  If  they  report  that  a  division  cannot  be- 
made  and  recommend  a  sale,  the  court  mast  pass  on  this  view 
of  the  case  before  the  adjudication  between  the  parties  can  be- 
said  to  be  ended. 
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In  this  case  a  partition  b.y  sale  was  asked  for,  because  the 
property  was  not  susceptible  of  division  in  kind.  That  the 
court  has  not  ordered,  and  the  reference  to  the  master  was' 
undoubtedly  to  ascertain,  among  other  things,  whether  such 
a  proceeding  was  in  fact  necessary  in  order  to  divide  the  prop- 
erty. The  master  was  in  everything  to  proceed  under  the 
direction  of  the  court.  He  had  no  fixed  dut^'  to  perform.  He 
was  the  mere  assistant  of  the  court,  not  in  executing  its  process, 
but  in  completing  its  adjudication  of  the  partition  which  was 
asked.  There  are  still  questions  in  which  the  parties  have 
each  a  direct  interest,  and  they  must  be  determined  judicially 
before  the  relief  has  been  granted  which  the  suit  calls  for. 

In  foreclosure  suits  it  has  been  held  that  a  decree  which 
settles  all  the  rights  of  the  parties,  and  leaves  nothing  to  be 
done  but  to  make  a  sale  and  pay  over  the  proceeds,  is  final  for 
the  purposes  of  an  appeal.  The  reason  is  that  in  such  acase 
the  sale  is  the  execution  of  the  decree  of  the  court  and  simply 
enforces  the  rights  of  the  parties  as  finally  adjudicated.  Here, 
however,  such  is  not  the  case,  because  still  the  court  must  act 
judicially  in  making  the  partition  it  has  ordered.  What  re- 
mains to  be  done  is  not  ministerial  but  judicial.  The  law  has 
prescribed  no  fixed  rules  by  which  the  oificers  of  the  court  are 
to  be  governed  in  the  perforniance  of  the  duty  assigned  to 
them.  •  The  court  is  still  to  exercise  its  judicial  discretion  in 
directing  the  movements  and  approving  the  acts  of  its  assist- 
ants until  it  has  finally  settled  and  determined  on  the  details 
of  the  partition,  if  made  in  kind,  or  directed  a  sale  by  the 
ministerial  officers  and  prescribed  the  rules  for  a  division  of 
the  proceeds. 

The  appeal  is  dismissed,  '  Dismissed. 
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Clay  Green  v.  Henry  C.  Fisk  and  Francis  M.  Fisk. 

All  appeal  disraissed  for  the  reasons  given  in  the  preceding  case  of  the 
same  name,  and  because  the  record  did  not  sliow  affirmatively  that  a 
sufficient  amount  was  involved  to  give  this  court  jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
On  motion  to  dismiss. 

Uurant  ^  Hornor,  for  appellees,  in  support  of  motion. 

Thomas  J.  Semmes,  for  appellant,  against  motion. 

Waite,  C.  J. — This,  like  Green  v.  Fisk,  just  decided,  is  a 
motion  to  dismiss  an  appeal  in  a  partition  suit  because  the 
decree  appealed  from  is  not  final,  and  also  because  the  value 
of  the  matter  in  dispute  does  not  exceed  five  thousand  dollars. 
The  appellees,  complainants  below,  claim  to  be  the  owners 
each  of  one-eighth  of  the  property  to  be  divided,  which  it  is 
admitted  is  worth  only  ten  thousand  dollars.  In  the  petition 
it  is  alleged  that  the  value  of  the  annual  income  was  five  thou- 
sand dollars,  and  an  account  of  the  revenue  is  asked  as  well  as 
a  partition.  This  suit,  like  the  other,  was  begun  in  a  State 
court,  and  removed  by  Green  to  the  Circuit  Court,  where,  by 
an  express  ordei',  it  was  put  on  the  equity  docket,  and  a  change 
in  the  pleadings  directed  so  as  to  make  it  conform  to  rules 
governing  equity  cases. 

The  decree  appealed  from  simply  adjudges  that  the  appel- 
lees are  the  owners  each  of  one-eighth  the  property,  and  refers 
the  matter  "to  J.  W.  Gui-ley,  Esq.,  master,  to  proceed  to  a 
partition  according  to  law,  under  the  directions  of  the  court." 
As  was  decided  in  the  other  ease,  this  is  not  a'  final  decree, 
but  if  it  was  we  would  be  without  jurisdiction,  because  the 
property  only  has  been  adjudged  to  tlie  appellees,  and  the 
value  of  that  is  less  than  the  amount  required  to  bring  a  case 
here.     There  has  been  no  order  even  for  an  accounting,  and 
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as  yet  we  are  not  advised  there  ever  wiy  be  one,  much  less 
that  if  it  should  be  made  a  balance  would  be  found  due  from 
the  appellant  sufficient  to  make  the  value  of  the  matter  in  dis^ 
pute  on  an  appeal  by  him  such  as  our  jurisdiction  requires. 
As  the  appellant  to  sustain  his  appeal  must  show  affirmatively 
that  more  in  pecuniary  value  than  our  jurisdictional  require- 
ment has  been  adjudged  against  him,  he  has  failed  to  make  a 
case  for  us  to  consider. 

The  motion  to  dismiss  is  granted. 

Dismissed. 


Chicot  County  v.  Charles  E.  Lewis. 

The  act  of  the  Arkansas  Legisliitiii-e  of  July  23,  1868,  aiithoi'iziiio;  any 
connty  to  subscribe  "  to  the  stock  of  any  railroad  ill  the  State:  *  *  * 
Provided,  That  the  amouiit  of  such  subscription  shall  not  exceed 
$100,000  *  ''  *":  BcW,  To  limit  each  subscription  to  that  anioimt, 
and  not  to  limit  to  that  amount  the  aggregate  subscription  to  all 
railroads. 

EuROE  to-  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

U.  M.  Rose,,  for  plaintift'  in  error. 

Uben  W.  Kimball,  for  defendant  in  error. 

Bradley,  J. — The  Legislature  of  Arkansas,  in  1868,  passed 
an  act  the  first  and  second  sections  of  which  are  as  follows: 

"Section  1.  Bf.  it  enacted  by  the  General  Assembly  of  the  State 
of  Arkansas,  That  any  county  in  this  State  may  subscribe  to 
the  stock  of  any  railroad  in  this  State,  now  chartered  or  incor- 
porated, or  which  shall  hereafter  be  chartered  or  incorporated 
under  and  in  accordance  with  the  laws  of  this  State,  and  may 
issue  bonds  for  the  amount  of  such  stock  so  subscribed,  with 
coupons  for  interest  thereto  attached,  under  such  limitations 
and  restrictions  and  upon  such  conditions  as  the  County  Court 
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may  require  and  the  president  and  directors  of  such  companj' 
may  approve :  Provided,  That  the  amount  of  such  subscription 
shall  not  exceed  one  hundred  thousand  dollars,  and  the  con- 
sent of  the  inhabitants  of  such  county  to  such  subscription 
shall  be  first  obtained  in  the  manner  hereinafter  provided. 

"  Sec.  2.  Whenever  the  president  and  directors  of  any  such 
railroad  sball  make  application  to  the  County  Court  of  any 
county  for  such  subscription  by  such  county  to  its  stock,  speci- 
fying the  amount  to  be  subscribed  and  the  condition  of  such 
subscription,  and  one  hundred  voters  of  the  county  shall  peti- 
tion the  court  for  such  purpose,  it  shall  be  the  duty  of  the  court 
immediately  to  order  an  election,  to  be  holden  at  the  place  and 
in  the  manner  other  elections  in  such  county  are  holden,  for 
the  purpose  of  determining  whether  such  subscription  shall  be 
made,  and  at  least  twenty  days'  notice  thereof  shall  be  given 
in  the  manner  provided  by  law  for  other  elections,  at  which 
election  those  voting  for  such  subscription  shall  have  written 
or  printed  on  their  ballots  or  tickets  the  words  '  for  subscrip- 
tion' or  'against  subscription,'  and  if  a  majority  of  the  votes 
cast  shall  be  in  favor  of  subscription,  the  court  shall  cause 
such  subscription  to  be  made,  and  upon  its  acceptance  hj  the 
company  shall  cause  bonds  to  be  issued  in  conformity  with 
such  vote." 

Under  this  act  Chicot  county  subscribed  one  hundred  thou- 
sand dollars  to  the  stock  of  the  Mississippi,  Ouachita  and  Red 
River  Railroad  Company,  and  one  hundred  thousand  dollars 
to  the  stock  of  the  Little  Rock,  Pine  Bluff  and  New  Orleans 
Railroad  Company,  both  subscriptions  being  made  by  virtue  of 
a  single  election  held  by  the  voters  of  the  county  for  that  pur- 
pose. Bonds  were  issued  for  the  amount  of  each  subscription, 
one  hundred  thousand  dollars  thereof  payable  to  the  Mississippi, 
Ouachita  and  Red  River  Railroad  Company,  or  bearer,  and  one 
hundred  thousand  dollars  thereof  payable  to  the  Little  Rock, 
Pine  Bluff-  and  New  Orleans  Railroad  Company,  or  bearer. 
Each  bond  contained  the  following  recital:  "This  bond  is  one 
of  a  series  numbered  from  one  to  two  hundred,  inclusively,  of 
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like  date,  tenor,  and  amount,  issued  under  an  act  of  the  General 
Assemblj-  of  the  State  of  Arkansas,  entitled  'An  act  to  author- 
ize counties  to  subscribe  stock  in  railroads,'  approved  July  23, 
1868,  and  in  obedience  to  a  vote  of  the  people  of  said  county 
at  an  election  held  in  accordance  with  the  provisions  of  said 
act  authorizing  a  subscription  of  one  hundred  thousand  dollars 
to  the  capital  stock  of  said  railroad  company ;"  and  each  bond 
was  executed  by  the  judge  under  the  county  seal  and  attested 
by  the  county  clerk. 

The  present  suit  was  brought  by  the  defendant  in  error  to 
recover  the  amount  of  certain  coupons,  some  of  which  were 
attached  to  bonds  issued  to  one  of  the  railroad  companies  and 
some  of  them  to  bonds  issued  to  the  other  company.  The 
complaint  alleged  that  the  plaintiff  was  purchaser  and  bona- 
fide  owner  of  the  coupons  for  value.  The  county  put  in  a  plea 
setting  up  the  fact  of  the,  single  election  in  reference  to  both 
subscriptions,  and  the  amount  of  stock  subscribed  and  bonds 
issued  for  each  road.  This  plea  being  demurred  to,  the  ques- 
tion was  raised  whether  the  two  subscriptions,  amounting  in 
the  aggregate  to  two  hundred  thousand  dollars,  were  ultra 
vires  of  the  county  under  the  proviso  of  the  first  section  of  the 
act.  The  court  below  sustained  the  demurrer  and  gave  judg- 
ment for  the  plaintiff. 

"We  do  not  well  see  how  a  different  decision  could  have  been 
made.  The  State  did  not  restrict  the  county  to  a  single  sub- 
scription. The  language  is,  "any  county  in  this  State  may 
subscribe  to  the  stock  of  any  railroad  in  this  State,  *  *  *  and 
may  issue  bonds  for  the  amount,  &c.,  provided  that  the  amount 
of  such  subscription  shall  not  exceed  $100,000."  That  is,  the 
power  to  subscribe  is  general,  but  no  subscription  shall  exceed 
$100,000.  The  meaning  might  have  been  more  distinctly  ex- 
pressed by  using  the  plural  "  any  railroads,"  and  making  the 
proviso  to  read,  "  the  amount  of  such  subscriptions  shall  not 
exceed  $100,000  to  any  one  railroad";  but  the  same  sense  is 
sujfficiently  indicated  by  the  words  actually  employed.  The 
power  given  is  a  power  to  subscribe  to  any  railroad.     This 
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includes  all  railroads  in  the  State,  without  restriction.  A  sub- 
scription to  one  does  not  extinguish  the  power  of  subscribing 
to  any  other  railroad,  otherwise  a  subscription  of  $100,000  to 
one  railroad  would  exhaust  the  power;  for  the  argument  is 
based  upon  the  idea  that  a  single  exercise  of  the  power  ex- 
hausts it  and  leaves  the  county  fundus  officio.  It  may  be  said 
that  such  a  construction  might  lead  to  disastrous  consequences 
by  opening  the  door  to  subscriptions  to  a  ruinous  amount.  But 
no  subscription  can  be  made  without  an  election  in  favor  of  it. 
The  law  simply  meant  to  give  the  county  full  liberty  on  the 
subject,  limiting  only  the  amount  of  a  single  subscription. 
That  the  limitation  contained  in  the  proviso  has  reference  to 
a  single  subscription  only,  is  apparent  from  a  bare  reading  of 
the  context.  Omitting  surplus  words,  the  section  reads  thus: 
"Any  county  in  this  State  may  subscribe  to  the  stock  of  any 
railroad  in  this  State  and  issue  bonds  therefor:  Provided,  That 
the  amount  of  such  subscription — that  is,  the  subscription  to  any 
railroad — shall  not  exceed  $100,000."  Here  the  words  "any 
railroad"  are  used  distributively,  including  all  railroads  taken 
severally;  and  the  limitation  has  reference  to  the  subscription 
to  "any  railroad" — that  is,  to  any  one  railroad  taken  sepa- 
rately. Had  the  Legislature  desired  to  limit  the  power  of  sub- 
scription to  $100,000,  the  natural  and  appropriate  mode  of 
doing  so  would  have  been  either  to  limit  the  county  to  one  sub- 
scription not  to  exceed  $100,000,  or  to  provide  that  the  amount 
of  its  subscriptions  should  not  in  the  aggregate  exceed  $100,000. 
Neither  of  these  things  was  done.  As  the  law  stands  it  con- 
fers a  general  power  to  subscribe  to  the  stock  of  any  railroad 
in  the  Slate  for  any  amount  not  exceeding  $100,000. 

This  construction  of  the  statute  disposes  of  the  case,  and 
renders  it  unnecessary  to  consider  the  other  point  raised  by 
the  defendant  in  error,  namely,  that  as  a  bona-fide  holder  of 
the  coupons  he  is  not  obliged  to  go  behind  the  recital  in  the 
bonds  to  which  they  were  attached,  which  amounted  to  a  dec- 
laration by  the  county  authority  intrusted  with  the  power  to 
ascertain  and  determine  the  fact  that  the  bonds  were  issued 
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under  the  act  and  in  obedience  to  an  election  held  in  accord- 
ance with  its  provisions.  Perhaps  a  criticism  might  be  made 
upon  this  argument,  that  by  comparing  the  two  classes  of  bonds 
together  it  would  appear  from  the  several  recitals  that  the 
county  had  issued  more  than  $100,000  in  amount. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 

Affirmed. 


Reed  Peck,  administrator  of   George  W.  Peck,  deceased, 
V.  Truman  D.  Collins. 

1.  Pi'ior  to  the  revision  of  the  patent  laws  in  1870,  a  patent  surrendered 

for  leis.ine  is  cancelled  in  law  as  well  when  tlie  application  for  rei.— 
sue  is  rejected,  or  decided  against  the  patentee  in  a  di-claration  of  an 
interference,  as  when  it  is  ,£;ranted. 

2.  It  sei-ms,  also,  that  nnder  the  revision  of  the  patent  laws  of  ]870, 

wliere  tlie  title  of  the  patentee  is  disputed  and  decided  against  him, 
his  origiTial  patent  is  thereliy  avoided. 

Error  to  the  Court  of  Appeals  of  the  State  of  New  York. 

A.  D.  Wales,  for  appellant. 

M.  M.  Waters,  for  appellee. 

Bradley,  J. — This  writ  of  error  is  brought  to  review  a  judg- 
ment of  the  Court  of  Appeals  of  the  State  of  New  York  in- 
volving the  construction  and  effect  of  certain  proceedings  under 
the  laws  of  the  United  States  relating  to  letters-patent  for  in- 
ventions. On  the  25th  of  October,  1865,  one  Byron  Mudge 
obtained  letters-patent  for  an  improved  mode  of  sinking  wells. 
In  January-,  1866,  he  assigned  to  Preston  R.  Peck  and  George 
W.  Peck  each  an  undivided  quarter  of  the  patent.  On  the  5th 
of  March,  1866,  Mudge  surrendered  his  patent  and  applied  for 
a  reissue,  and  at  the  same  time  asked  that  an  interference 
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should  be  declared  between  him  and  one  James  Suggett,  who 
had  obtained  two  patents  relating  to  the  same  matter,  one  in 
March,  1864,  and  the  other  in  February,  1866.  An  interfer- 
ence was  accordingly  declared,  and  the  application  for  reissue 
was  of  course  suspended.  The  interference  also  embraced  the 
application  of  one  Nelson  W.  Green  for  a  patent,  then  pend- 
ing. This  interference  case  was  pending  before  the  Patent 
Office  and  the  Supreme  Court  of  the  District  of  Columbia,  to 
which  it  was  finally  appealed,  until  January,  1868,  when  a  de- 
cision was  reached  adverse  to  Mndge's  application  for  a  reissue, 
sustaining  Suggett's  patent,  and  granting  a  patent  to  Green. 
The  effect  of  these  proceedings,  and  of  this  decision  upon 
Mudge's  patent,  was  the  matter  passed  upon  by  the  Court  of 
Appeals.  That  court  held  that  the  patent  had  thereby  be- 
come valueless  and  void  for  any  purpose,  except,  perhaps,  as 
it  might  be  ancillary  to  a  bill  in  equity  under  section  491.5  of 
the  Revised  Statutes  of  the  United  States. 

The  materiality  of  this  decision  to  that  of  the  case  arose 
from  the  following  facts : 

On  the  24th  of  April,  1866,  after  Mudge  had  sun-endered 
his  patent  for  a  I'eissue  and  had  obtained  a  declaration  of  inter- 
ference, as  before  stated,  he  and  the  two  Pecks  entered  into 
an  agreement  with  Collins,  the  defendant  in  error,  to  sell  to 
him,  for  the  price  of  f4,000,  one-fourth  of  the  patent,  and  to 
give  him  a  deed  therefor  whenever  he  should  call  for  it.  Col- 
lins paid  the  Pecks  their  portion  of  the  purchase-money  in 
advance,  by  delivering  to  them  two  seven-thirty  U.  S.  bonds 
for  $1,000  each.  On  the  28th  of  April,  1866,  George  W.  Peck 
entered  into  a  further  agreement  with  Collins  to  convey  to 
him,  for  the  price  of  $1,500,  three  thirty-seconds  more  of  the 
patent,  and  to  give  a  deed  therefor  when  called  upon  for  that 
purpose.     Collins  gave  his  note  for  the  last-named  sum. 

As  these  contracts  were  made  in  ignorance  of  the  effect  of 
a  surrender  of  the  patent  for  a  reissue,  they  were  afterwards 
conditionally  revoked  by  returning  the  consideration-money 
and  note  to  Collins,  upon  the  following  stipulations  respect- 
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ively.  On  the  11th  of  June,  1866,  Collins  and  George  W. 
Peck  executed  an  agreement,  of  which  the  following  is  a  copy, 
namely: 

"Articles  of  agreement  made  this  11th  day  of  June,  1866, 
between  Truman  D.  Collins,  of  Cortland,  ~N.  Y.,  of  the  iirst 
part,  and  George  W.  Peck,  of  Cortland,  N.  T.,of  the  second 
part,  are  as  follows : 

"  Whereas  the  said  Peck  did,  by  a  contract  bearing  date 
April  28,  1866,  bind  himself,  in  consideration  of  the  sum  of 
fifteen  hundred  dollars,  which  sum  was  then  paid  to  said  Peck, 
to  deed  to  said  Collins  an  undivided  three  thirtj'-second  part 
of  a  patent  right,  entitled  a  new  mode  of  sinking  wells;  and 
whereas  said  contract  was  given  after  the  letters-patent  had 
been  surrendered  up  for  a  reissue,  and  in  ignorance  of  the  fact 
that  under  certain  circumstances  the  letters  would  not  be  re- 
turned to  the  owners  of  said  patent;  and  whereas  the  said 
Peck  desires  a  release  from  his  obligations  under  the  said  con- 
tract in  case  he  shall  not  be  enabled  to  fulfill  such  obligations — 

"  Now,  this  agreement  witnesseth :  That  the  said  Collins,  in 
consideration-  of  the  restoration  of  the  said  fifteen  hundred 
dollars,  agrees  to  release  the  said  Peck  from  all  obligations  he 
has  incurred  under  said  contract,  provided  said  Peck  shall  not 
be  enabled  at  any  time  to  fulfill  the  terms  and  conditions  of 
said  contract.  And  the  said  Collins  further  agrees  to  pay 
all  that  portion  of  the  expenses  of  the  application  for  a' reissue 
which  have  been  incurred,  or  which  may  be  hereafter  incur- 
red, which  it  shall  be  incumbent  on  said  Peck  to  pay  as  an 
owner  of  said  patent,  as  stated  in  said  patent,  viz.,  a  three 
thirty-second  part.  The  said  Collins  further  agrees  to  pay  to 
the  said  Peck  the  sum  of  fifteen  hundred  dollars  when  the 
said  Peck  shall  notify  him  of  his  readiness  to  fulfill  the  said 
contract  by  deeding  to  said  Collins  his  interest  in  said  patent, 
or  any  i-eissue  which  may  be  granted  under  said  application. 

"  T.  D.  Collins. 
"  G.  W.  Peck." 
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On  the  6th  of  July,  1866,  Collins,  on  receiving  from  the  two 
Pecks  the  two  seven-thirty  bonds  which  he  hart  delivered  to 
them,  gave  them  the  following  receipt  and  agreement,  namely : 

"  Received  July  6, 1866,  of  Preston  E.'  Peck  and  G.  W.  Peck, 
two  thousand  (2,000)  dollars  in  seven-thirty  bonds,  said  bonds 
to  be  returned  to  Preston  E.  Peck  and  G.  W.  Peck  as  soon  as 
Byron  Mudge  succeeds  in  getting  a  reissue  of  a  patent  for  put- 
ting down  wells,  now  in  the  Patent  Office,  or  providing  the 
old  patent  is  returned;  but  if  said  patent  is  not  reissued  or 
returned,  then  T.  D.  Collins  is  to  keep  the  bonds  and  surren- 
der his  article  he  has  for  the  purchase  of  an  interest  in,  said 
patent.  T.  D.  Collins." 

Preston  E.  Peck  assigned. all  his  interest  in  this  agreement 
to  Geoi-ge  W.  Peck. 

After  tiic  application  of  Mudge  for  the  reissue  of  the  jjatcnt 
had  been  refused,  and  a  final  adjudication  had  been  made 
against  his  claim  and  in  favor  of  Suggett  and  Green,  the  attor- 
ney of  G.  W.  Peck,  in  some  way  which  does  not  appear,  got 
possession  of  the  original  patent,  and  Peck  tendered  himself 
ready  to  perform  the  conditions  of  the  last  two  agreements, 
and  demanded  payment  or  return  of  the  sums  mentioned 
therein,  to  wit,  the  $2,000  and  the  $1,500.  This  being  refused 
by  Collins,  the  present  suit  was  brought  to  recover  the  money. 
The  judge  who  tried  the  cause  nonsuited  the  plaiutiff  upon 
the  following  view  of  the  case,  as  s'ated  in  the  bill  of  excep- 
tions, namely:  "I  am  inclined  to  think  that  I  ought  to  non- 
suit the  plaintiff  for  the  reason  that  the  surrender  of  this  pat- 
ent by  the  patentee  operated  as  an  extinguishment  of  that 
patent.  That  certainly  is  within  the  reasoning  of  Judge  Nel- 
son in  the  case  in  Black's  Eeports,  although  that  case  is  not 
precisel}'  in  point,  and  in  accordance  with  the  apparent  and 
real  intent  of  the  parties  when  a  surrender  is  made;  and  if 
such  surrender  does  not  absolutely'  and  unqualifiedly  extin- 
guish the  patent,  it  seems  to  me  that  there  should  be  some 
act  of  the  department  indicating  an  intention  to  send  that  pat^ 
33  v2 


506         .  Peck  v.  Collins.  [Oct.  Term, 


Opinion  of  the  court.  . 


ent  back  into  the  world  as  a  valid  patent.  There  should  be  a 
definite  act  of  the  department  indicating  an  intention  that  it 
should  remain  in  force,  still  having  life  and  vitality." 

The  plain  tilt' excepted  and  the  cause  was  taken  by  appeal  to 
the  Supreme  Court  of  I^Tew  York  in  general  term,  and  thence 
to  the  Court  of  Appeals,  by  both  of  which  courts  the  judgment 
was  aiBrmed.     The  Court  of  Appeals  construed  the  two  con- 
tracts to  mean  by  a  return  of  the  old  patent,  a  return  of  said 
;  patent  clothed  with  the  same  force  and  validity  which  it  had 
'  before  it  was  surrendered  for  a  reissue ;  and  held  that  the  effect 
.  and  operation  of  the  refusal  of  a  reissue,  and  the  decision 
.  against  Mudge  on  the  interference,  was  to  destroy  such  force 
.  and  validity.     The  first  question  for  us  to  decide  is  whether 
this  decision,  as  to  the  effect  of  the  surrender  and  the  refusal 
-to  reissue  the  patent,  was  or  was  not  erroneous.    If  it  was  not, 
we  are  relieved  from  an  examination  of  any  other  question  in 
the  case.     And  on  this  point  we  have  very  little  embarrass- 
ment.    We  think  that  the  Court  of  Appeals  was  right  in 
deciding  that  by  the  surrender  of  Mudge's  patent  for  a  reissue, 
the  interference  declared  thereon,  the  decision  against  Mudge, 
and  the  subsequent  refusal  of  a  reissue  of  his  patent,  said  pat- 
ent became  destitute  of  validity  and  absolutely  void. 

It  was  decidfed  by  this  court  in  the  case  of  Moffitt  v.  Garr, 
1  Black,  273,  that  the  surrender  of  a  patent  under  the  act 
extinguishes  it.  That  was  an  action  to  recover  damages' for 
an  infringement  of  a  patent.  Whilst  the  action  was  pending 
the  patent  was  suiTendered,  and  this  fact  was  pleaded  aS  a  bar 
to  the  further  prosecution  of  the  suit.  The  averment  of  the 
plea  was,  "that  since  the  commencement,  &c.,  the  said  Moffitt 
surrendered  to  the  United  States  the  patent  before  that  time 
issued  to  him,  and  for  the  alleged  infringement  of  which  this 
suit  is  brought."  This  plea  was  sustained  on  demurrer  and 
judgment  given  for  the  defendant.  The  judgment  was  affirmed 
by  this  court  after  argument  by  able  counsel-.  Mr.  Justice 
Nelson,  in  delivering  the  opinion  of  the  court,  said:  "The 
point  in  the  case  is  whether  or  not  the  patentee  may  maintain 
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a  suit  on  the  surrendered  patent,  instituted  before  thesurren- 
der,  if  he  has  not  availed  himself  of  the  whole  of  the  provision 
and  taken  out  a  reissue  of  his  patent  vpith  an  amended  specifi- 
cation. The  construction  given  to  this  section,  so  far  as  we 
know,  and  the  practice  under  it,  in  case  of  a  surrender  and 
reissue,  are  that  the  pending  suits  fall  with  the  surrender.  A 
surrender  of  the  patent  to  the  Commissioner,  within  the  sense 
of  the  provision,  means  an  act  which,  in  judgment  of  law, 
extiuguishes  the  patent.  It  is  a  legal  cancellation  of  it,  and 
hence  [it]  can  no  more  he  the  foundation  for  the  assertion  of  a 
right  after  the  surrender  than  could  an  act  of  Congress  which 
has  been  "repealed." 

Since  the  decision  of  this  case  it  has,  been  uniformly  held 
that,  if  a  reissue  is  granted,  the  patentee  has  no  rights  except 
such  as  grow  out  of  the  reissued  patent.  He  has  none  under 
the  original.  That  is  extinguished.  Aud  although  for  the 
purpose  of  fixing  a  date  to  the  title'  in  a  question  of  priority, 
and  of  limiting  the  period  for  which  the  patent  is  to  run,  the 
date  of  the  original  patent  is  important,  no  damages  can  be 
recovered  for  any  acts  of  infringement  committed  prior  to  the 
reissue. 

It  seems  to  us  equally  clear  that  as  the  law  stood  when  that 
decision  was  made,  and  as  it  continued  to  stand  in  1866,  when 
the  surrender  of  Mudge's  patent  took  place,  a  patent  surren- 
dered for  reissue  was  cancelled  in  law  as  well  when  the  appli- 
cation was  rejected  as  when  it  was  granted.  The  patentee  was 
in  the  same  situation  as  he  would  have  been  if  his  original 
application  for  a  patent  had  been  rejected.  The  law  declares 
in  terms  that  "  the  specifications  and  claim  in  every  such  case 
shall  be  subject  to  revision  and  restriction  in  the  same  manner 
as  original  applications  are."  (Act  of  1837,  see.  8 ;  1870,  sec. 
53;  Rev.  Stats.,  sec.  4916.)  The  question  of  his  right  to  any 
patent  at  all  was  opened  anew,  the  same  as  upon  an  original 
application  for  a  patent.  Surrender  of  the  patent  was  an 
abandonment  of  it,  aud  the  applicant  for  reissue  took  upon 
himself  the  risk  of  getting  a  reissue,  or  of  losing  all.     A  fail- 
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ure  upon  the  merits,  ia  a.  contest  with  other  claimants,  only 
gave  additional  force  to  the  legal  effect  of  the  surrender. 

Since  the  surrender  of  the  patent  in  this  case  the  patent  laws 
have  undergone  a  general  revision  hy  the  act  passed  July  8, 
1870.  In  the  iifty-third  section  of  that  act — being  the  section 
relating  to  the  surrender  and  reissue  of  patents — a  new  clause 
was  introduced,  declaring  that  "the  surrender  shall  take  effect 
upon  the  issue  of  the  amended  patent";  and  this  clause  is  re- 
tained in  section  4916  of  the  Revised  Statutes.  What  may  be 
the  effect  of  this  provision  in  eases  where  a  reissue  is  refused, 
it  is  not  necessary  now  to  decide.  Possibly  it  may  be  to  enable 
the  applicant  to  have  a  return  of  his  original  patent  if  a  reissue 
is  refused  on  some  formal  or  other  ground  which  does  not  affect 
his  original  claim.  But  if  his  title  to  the  invention  is  disputed 
and  adjudged  against  him,  it  would  still  seem  that  the  effect  of 
such  a  decision  should  be  as  fatal  to  his  original  patent  as  to 
his  right  to  a  reissue. 

We  iind  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


Thomas  Wardell  v.  The  Union  Pacific  Railroad  Company 

ET  AL. 

}.  All  ai-rangeinents  by  rlirectoi'S  of  a  corporation  to  secure  an  iiinlnc 
advantage  to  themselves,  at  Its  expense,  bj'  the  formation  of  a  new 
company  as  an  anxiliary  to  the  original  one,  with  the  nnderstanrling 
tliat  any  of  them  are  to  take  stoclc  in  it,  and  then  that  vahiable  com- 
traots  shall  be  given  to  it,  in  the  profits  of  which  they,  as  stockholders 
in  the  new  company,  ai-e  to  share,  are  fraudulent  and  incapable  of 
enforcement  by  the  courts. 

2.  The  contract  of  July  16,  1868,  between  the  Union  Pacific  Railroad, 
entered  into  by  its  directors,  and  Godfrey  and  Wardell,  which  was 
afterwards  assigned  to  a  new  corporation  cailed  the  Wyoming  Coal 
and  Iron  Company,  held  to  be  fraudulent  on  the  above  grounds. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 
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James  M.  Woolworth  and  James  0.  Broadhead,  for  appellant. 

A.  J.  Poppleton,  for  appellees. 

Field,  J. — The  road  of  the  Union  Padfic  Railroad  Company 
passes  for  its  entire  length,  from  Omaha  on  the  Missouri  River 
to  Ogden  in  Utah,  a  distance  of  one  thousand  and  thirty-six 
miles,  through  a  country  almost  destitute  of  timber  tit  for  fuel. 
During  its  construction,  however,  large  deposits  of  coal,  of 
excellent  quality  and  easily  worked,  were  discovered  in  land 
along  its  line,  from  which  abundant  supplies  for  the  use  of  the 
company  could  be  obtained.  The  complainant  represents  that 
their  extent,  quality,  and  value  were  unknown,  and  that  doubts 
were  generally  entertained  as  to  their  adequacy  to  meet  the 
necessities  of  the  company,  until  he  had  made  explorations  in 
June,.  1868,  and  reported  to  its  managers  the  information 
which  he  had  thus  acquired;  and  that  upon  that  information 
the  contract  which  has  given  rise  to  this  suit  was  made,  after 
much  negotiation,  between  the  company  and  himself  and 
Cyrus  0.  Godfrey,  with  whom  he  had  become  associated  in 
business.  But  iu  this  respect  he  is  mistaken.  Though  he  may 
have  imparted  to  the  managers  the  information  acquired  by 
his  explorations,  the  knowledge  of  the  existence  and  general 
character  of  the  deposits  had  been  communicated  to  them 
years  before  by  the  engineers  appointed  to  survey  the  I'oute 
for  the  construction  of  the  road.  They  had  reported  that  coal 
in  inexhaustible  quantities,  of  suitable  qualitj'  for  the  purposes 
of  the  company,  was  found  so  near  the  line  of  the  road  as  to 
render  its  extraction  and  delivery  easy  and  convenient.  It  is 
of  little  moment,  however,  whether  the  knowledge  of  the  ex- 
istence, character,  extent,  and  accessibility  of  the  deposits  was 
obtained  from  the  complainant  or  from  others;  it  is  sufficient 
that  the  directors  of  the  Union  Pacific  Railroad  Company, 
having  the  control  and  management  of  its  road  and  business, 
were  informed  upon  the  subject  at  the  time  the  contract  men- 
tioned was  made.     That  contract  was  as  follows : 
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"This  agreement,  made  this  16th  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-eight,  be- 
tween the  Union  Pacific  Railroad  Company,  by  its  proper 
officers,  of  the  first  part,  and  Cyrus  0.  Godfrey  and  Thorjias 
Wardell,  of  the  State  of  Missouri,  or  assigns,  parties  of  the 
second  part: 

"  Witnesseth,  that  the  said  party  of  the  first  part  agrees  that 
the  said  parties  of  the  second  part  may  prospect  at  their  own 
expense  for  coal  on  the  whole  line  of  the  Union  Pacific  Rail- 
way and  its  branches  and  extensions,  and  open  and  operate 
any  mines  discovered,  at  their  own  expense;  that  said  railroad 
company  agrees  to  purchase  of  said  parties  of  the  second  part 
all  clean  merchantable  coal  mined  along  its  road  needful  for 
engines,  depots,  shops,  and  other  purposes  of  the  company, 
and  to  pay  for  the  same  the  two  first  years  at  the  rate  of  six 
dollars  per  ton,  for  the  next  three  years  at  five  dollars  per 
ton,  for  the  four  years  thereafter  at  four  dollars  per  ton,  and 
for  the  six  years  remaining  at  the  rate  of  thr(je  dollars  per.  ton, 
delivered  upon  the  cars  at  the  mines  of  the  said  party  of  the 
second  part,  and  which  shall  not  be  less  than  ten  per  cent, 
added  to  the  cost  of  the  same  to  the  said  party  of  the  second 
part.  This  contract  to  be  and  remain  in  full  force  and  ettect 
for  the  full  term  of  fifteen  years  from  the  date  hereof 

"The  said  railroad  company  agrees  to  facilitate  the  opera- 
tions of  the  said  parties  of  the  second  part,  in  prospecting  and 
otherwise,  by  means  of  such  information  as  it  may  possess,  and 
bj-  furnishing  free  passes  on  its  road  to  the  agents  of  the  parties 
of  the  second  part,  not  exceeding  six  in  number.  Said  railroad 
company  further  agrees  to  put  in  switches  and  the  necessary 
side-tracks,  at  such  points  as  may  be  mutually  agreed  upon, 
for  the  accommodation  of  the  business  of  the  said  parties  of 
the  second  part;  that  the  said  parties  of  the  second  part  agree 
to  make  all  necessary  exertions  to  increase  the  demand  and 
consumption  of  coal  by  outside  parties  along  the  line  of  said 
railroad,  and  to  open  and  operate  mines  at  such  points  where 
coal  may  be  discovered  as  may  be  desired  by  said  railroad 
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companj-;  and  to  expend  within  the  tirst  five  years. from  the 
date  of  this  ■agreement,  in  the  purchase  and  development  of 
mines  and  mining  lands,  and  improvements  for  the  opening, 
successful  and  economical  working  of  the  same,  not  less  than 
the  sum  of  twenty  thousand  dollars;  also  to  furnish  for  the  use 
of  the  said  railroad  company  good  merchantable  coal,  and  to 
pay  all  expenses  for  improvements  for  loading  coal  into  cars. 
Any  improvement  desired  by  said  railroad  company  in  regard 
to  the  coal  to  be  used  by  it  shall  be  at  the  cost  of  said  railroad 
company. 

"In  consideratioii  of  their  exertions  to  increase  the  demand 
for  coal  and  the  large  sum  to  be  expended  in  improvements, 
it  is  further  agreed  that  the  parties  of  the  second  part  shali 
have  the  right  to  transport  over  the  said  railroad  and  its 
branches  for  the  next  fifteen  years.from  the  date  of  this  agree- 
ment coal  for  general  consumption  at  the  same  freight  that 
will  be  charged  to  others;  but  the  said  parties  of  the  second 
part  shall  be  entitled,  in  consideration  of  services  to  be  ren- 
dered as  herein  provided,  to  a  drawback  of  twenty-five  per 
cent,  on  all  sums  charged  for  the  transportation  of  coal. 

"The  said  railroad  company  agrees  to  furnish  the  parties  of 
the  second  part  such  cars  as  they  may  require  in  the  operation 
of  their  business,  and  to  transport  them  as  promptlj-  as  possible.. 
This  agreement  to  remain  in  force  for  fifteen  years. 

"The  coal  lands  owned  by  said  party  of  the  first  part  are- 
hereby  leased  for  the  fall  term  of  fifteen  years  to  the  said  par- 
ties of  the  second  part,  or  their  assigns,  for  the  purpose  of 
working  the  same  as  may  seem  to  them  profitable;  said  par- 
ties of  the  second  part  to  pay  for  the  first  nine  years  a  royalty  of" 
twenty-five  cents  per  ton  for  each  ton  of  coal  taken  from  their 
lands,  excepting  alwaj's  coal  taken  from  entries,  air-courses,  or 
passageways,  for  which  coal  no  royalty  shall  be  paid;  pay-- 
ments  for  the  same  being  due  and  payable  monthly. 

"The  royalty  for  the' last  six  years  of  this  lease  shall  be  free,, 
provided  the  price  of  coal  to  the  i-ailway  company  is  reducedi 
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to  $3  per  ton.     If  $3.25  or  more  per  ton,  then  in  that  case  the 
roj-alty  shall  be  as  during  the  first  nine  years. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  the  day  and  year  first  above  mentioned. 

(Signed)  "Oliver  Ames, 

"President  of  the  Union  'Pacific  R.  R.  Co. 
"C.  0.  Godfrey. 
"Thomas  Wardell." 
This  contract  on  the  part  of  the  railroad  company  was  made 
by  direction  of  the  executive  committee  of  the  board  of  di- 
I'ectors,  of  whom  the  president  was  one,  and  not  by  the  board 
itself     It  was  never  repoi'ted  to  the  board  for  its  consideration 
or  action.     But,  notwithstanding  this  defect,  in  August  follow- 
ing the  contractors,  Wardell  and  Godfrey',  entered  upon  its 
execution,  and  began  work  bn  several  mines  along  the  line  of 
the  road.     Soon  afterwards  Godfi-ey  transferred  his  interest  to 
Wardell,  perceiviing,  as  the  bill  alleges,  that  sums  beyond 
those  stipulated  would  be  required,  and  being  alarmed  at  the 
risks  which  he  believed  he  had  assumed. 

In  January  following  (1869)  a  corporation,  under  the  laws  qf 
Nebraska,  called  the  Wyoming  Coal  and  Mining  Company,  was 
formed  to  develop  and  work  the  mines,  having  a  capital  stock  of 
$500,000,  divided  into  shares  of  $100  each,  a  majority  of  which 
was  taken  by  six  of  the  directors  of  the  railroad  company,  one 
of  whom  was  its  president;  and  to  it  Wardell  assigned  his 
•contract  without  any  consideration. 

The  corporation  continued  the  execution  of  the  contract, 
Wardell  acting  as  its  superintendent,  secretary,  and  general 
manager,  and  delivered  coal  as  rieeded  by  the  raili'oad  company 
up  to  the  13th  of  March,  1874,  when  the  officers  and  agents  of 
that  company,  by  order  of  its  directors,  took  forcible  possession 
of  the  mines  and  of  the  books,  papers,  tools,  and  other  personal 
jjroperty  of  the  coal  conipany,  which  they  have  held  and  used 
-ever  since.  Hence  the  present  suit,  which  Wardell  brings  in 
his  own  name,  alleging  as  a  j'eason  that  a  majority,  if  nOt  all, 
•of  the  directors  and  stockholders  of  the  coal  company,  except 
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himself,  are  also  directors  and  stockholders  of  the  railroad 
company,  and  that,  therefore,  he  can  obtain  no  relief  by  a  suit 
in  the  name  of  the  coal  company.  He  prays  that  an  account 
may  be  taken  of  the  amount  due  for  the  coal  delivered  to  the 
railroad  company;  for  drawback  on  freight  from  the  date  of 
the  contract  to  the  forcible  seizure  alleged;  for  coal  extracted 
from  the  mines  since  their  seizure;  for  the  property  of  the 
coal  company  taken,  and  for  the  damages  arising  from  the 
seizure  and  the  attempted  abrogation  of  the  contract;  and  that 
the  rights  and  interests  of  the  several  parties  may  be  ascer- 
tained and  declared;  and  for  general  relief. 

To  this  bill  the  railroad  company  filed  an  answer,  setting  up, 
in  substance,  three  defenses : 

1st.  That  the  contract  of  July  16,  1868,  was  a  fraud  upon 
the  company ;  that  it  was  made  on  its  part  by  the  executive 
committee  of  its  board  of  directors,  a  majority  of  whom  were, 
by  previous  agreement,  to  be  equally  interested  with  the  con- 
tractors in  it,  and  for  that  reason  its  terms  were  made  so  favor- 
able to  the  contractors,  and  unfavorable  to  the  company,  as  to 
enable  the  former  to  make  large  gains  at  the  expense  of  the 
latter,  and  that  the  organization  of  the  Wyoming  Coal  and 
Mining  Company  was  a  mere  device  to  enable  those  directors 
to  participate  in  the  proiits,  and  that,  therefore,  the  contract 
was  of  no  validity  and  binding  obligation  upon  the  company. 

2d.  That  at  the  time  of  the  seizure  of  the  property  the  rail- 
road company  was  the  owner  of  nine-tenths  of  the  stock  of  the 
coal  company,  and  had  become  apprehensive  that  Wardell,  its 
superintendent  and  manager,  would  not  furnish  the  coal  need- 
ed to  run  the  trains. 

3d.  That  since  then  the  coal  company  and  the  railroad  com- 
pany, through  their  boards  of  directors,  have  had  a  settlement 
of  their  transactions,  by  which  the  contract  of  July  16,  1868, 
has  been  rescinded  and  the  sum  of  one  million  dollars  allowed 
to  the  coal  company,  and  that  the  railroad  company  has  set 
apart  and  tendered  to  the  complainant  one  hundred  thousand 
dollars  tor  his  share  in  the  coal  company  in  that  settlement. 
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The  court  below  held  that  the  contract  of  July  16, 1868,  was 
a  fraud  upoa  the  company,  but  that  the  complainant  was,  apart 
from  it,  entitled  to  some  compensation  for  his  time,  skill,  and 
services  while  engaged  in  taking  out  the  coal,  with  the  return 
of  the  money  actually  invested  and  compensation  for  it's  use, 
the  amount  to  be  credited  with  what  he  had  actually  received 
out  of  the  business;  and  that  at  his  election  he  could  have  an 
accounting  upon  that  basis,  or  take  the  one  hundred  thousand 
dollars  tendered  by  the  company.  Of  the  alternatives  thus 
ofl'ered  the  complainant  elected  to  take  the  one  hundred  thou- 
sand dollars  instead  of  having  the  accounting  mentioned,  but 
appealed  to  this  court  from  the  decree,  contending  that  the 
contract  itself  was  valid,  and  that  he  is  entitled  to  an  account- 
ing upon  that  hypothesis. 

The  evidence  in  the  case  justifies  the  conclusion  of  the  court 
below  as  to  the  nature  of  the  contract  of  July  16,  1868.  It 
was  evidently  drawn  more  for  the  benefit  of  the  contractors 
than  for  the  interest  of  the  company.  The  extent,  value,  and 
accessibility  of  the  coal  deposits  along  the  line  of  the  road  of 
the  company  were,  as  stated  above,  well  known  at  the  time  to 
its  directors,  having  the  immediate  control  and  management 
of  its  business.  Wardell,  the  principal  contractor,  informed 
those  with  whom  he  chiefly  dealt  in  negotiating  the  contract 
that  coal  could  be  delivered  to'  the  company  at  a  cost  of  two 
dollars  per  ton,  yet  the  contract,  which  was  to  remain  in  force 
fifteen  years,  stipulated  that  the  company  should  pay  treble 
this  amount  per  ton  for  the  coal  the  first  two  years,  two  and  a 
half  times  the  amount  for  the  next  three  years,  twice  the 
amount  for  the  following  four  years,  and  one-half  more  for 
the  balance  of  the  time ;  and,  lest  these  rates  might  prove 
too  little,  the  contract  further  provided  that  the  sura  paid 
should  not  be  less  than  ten  per  cent,  added  to  the  cost  of  the 
coal  to  the  conti'actors.  These  terms  and  the  leasing  of  all 
the  coal  lands  of  the  company  for  fifteen  years  to  those  parties 
upon  a  royalty  of  twenty-five  cents  a  ton  for  the  first  nine 
years,  and  without  any  royalty  afterwards  if  the  price  of  the 
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coal  should  be  reduced  to  three  dollars,  with  the  stipulation  to 
provide  side-tracks  to  the  mines,  and  also  to  furnish  cars  for 
transportation  of  coal  for  general  consumption,  and,  after  charg- 
ing them  onl}'  what  was  charged  to  others,  to  allow  them  a 
drawback  of  twenty-tive  per  cent,  on  the  sums  paid,  gave  to 
them  a  contract  of  the  value  of  milHons  of  dollars.  These 
provisions  would  of  themselves  justly  excite  a  suspicion  that 
the  directors  of  the  railroad  company  who  authorized  the  eon- 
tract  on  its  behalf  bad  been  greatly  deceived  and  imposed 
upon,  oi;  that  they  were  ignorant  of  the  cost  at  which  the  coal 
could  be  taken  from  the  mines  and  delivered  to  the  company. 
But  the  evidence  shows  that  those  directors  were  neither  de- 
ceived nor  imposed  upon,  nor  were  they  without  information 
as  to  the  probable  cost  of  taking  out  and  delivering  the  coal ; 
and,  what  is  of  more  importance,  it  shows,  as  alleged,  their 
previous  agreement  with  the  contractors  for  a  joint  interest  in 
the  contract,  and,  in  order  that  they  might  not  appear  as  co- 
contractors,  that  a  corporation  should  be  formed  in  which  they 
should  become  stockholders,  and  to  which  the  contract  should 
be  assigned ;  and  that  this  agreement  was  carried  out  by  the 
subsequent  formation  of  the  Wyoming  Mining  and  Coal  Com- 
pany and  their  taking  stock  in  it.  This  matter  was  so  well 
understood  that  when  the  contractors  commenced  their  work 
in  developing  the  mines  and  taking  out  the  coal  they  kept 
their  accounts  in  the  name  of  the  proposed  company,  though 
no  such  company  was  organized  until  months  afterwards. 

It  hardly  requires  argument  to  show  that  the  scheme  thus 
designed  to  enable  the  directors  who  authorized  the  contract 
to  divide  with  the  contractors  large  sums  which  should  have 
been  saved  to  the  company,  was  utterly  indefensible  and  ille- 
gal. Those  directors,  constituting  the  executive  committee  of 
the  board,  were  clothed  with  power  to  manage  the  aiiairs  of 
the  eompanj'  for  the  benefit  of  its  stockholders  and  creditors. 
Their  character  as  agents  forbade  the  exercise  of.  their  powers 
for  their  own  personal  ends  against  the  interest  of  the  company. 
They  were  thereby  precluded  from  deriving  any  advantage 
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fi'om  contracts  made  by  their  authority  as  directors,  except 
through  the  company  for  which  they  acted.  Their  position 
was  one  of  great  trust,  and  to  engage  in  any  matter  for  their 
personal  advantage  inconsistent  with  it  was  to  violate  their 
duty  and  to  commit  a  fraud  upon  the  company. 

It  is  among  the  rudiments  of  the  law  that  the  same  person 
cannot  act  for  himself  and  at  the  same  time,  with  respect  to 
the  same  matter,  as  the  agent  for  another  whose  interests  are 
conflicting.  Thus  a  person  cannot  be  a  purchaser  of  property 
and  at  the  same  time  the  agent  of  the  vendor.  The  two  posi- 
tions impose  different  obligations,  and  their  union  would  at 
once  raise  a  conflict  between  interest  and  duty ;  -and,  as  we 
said  on  a  former  occasion,  "  constituted  as  humanity  is,  in  the 
majority  of  cases  duty  would  be  overborne  in  the  struggle." 
(Marsh  v.  Whitmore,'21  Wall.,  183.)  The  law,  therefore,  will 
always  condemn  the  transactions  of  a  party  on  his  own  behalf 
when,  in  respect  to  the  matter  concerned,  he  is  the  agent  of 
others,  and  will  relieve  against  them  whenever  their  enforce- 
ment is  seasonably  resisted.  Directors  of  corporations,  and 
all  persons  who  stand  in  a  fiduciary  relation  to  other  parties, 
and  are  clothed  with  power  to  act  for  them,  are  subject  to  this 
rule;  they  are  not  permitted  to  occupy  a  position  which  will 
conflict  with  the  interest  of  parties  they  represent  and  are 
bound  to  protect.  They  cannot,  as  agents  or  trustees,  enter 
into  or  authorize  contracts  on  behalf  of  those  for  whom  they 
are  appointed  to  act,  and  then  personally  participate  in  the 
benefits.  Hence  all  arrangements  by  directors  of  a  railroad 
company  to  secure  an  undue  advantage  to  themselves  at  its 
expense,  by  the  formation  of  a  new  company  as  an  auxiliary 
to  the  original  one,  with  an  understanding  that  they  or  some 
of  them  shall  take  stock  in  it,  and  then  that  valuable  contracts 
shall  be  given  to  it,  in  the  profits  of  which  they,  as  stockholders 
in  the  new  company,  are  to  share,  are  so  many  unlawful  de- 
vices to  enrich  themselves  to  the  detriment  of  the  stockholders 
and  creditors  of  the  original  company,  and  will  be  condemned 
whenever  properly  bi'ought  before  the  courts  for  consideration. 
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(Great  Luxembourg  Co.  v.  Magnaj*,  25  Beavan,  586  ;  Benson 
V.  Heathorn,  1  Yonnge  &  Coll.,  326  ;  Flint  and  Pere  Marquette 
K.  E.  Co.  V.  Dewey,  14  Mich.,  477;  European  and  North 
American  li.  R.  Co.  v.  Poor,  59  Me.,  277 ;  Drury  v.  Cross,  7 
Wall.,  299.) 

The  scheme  disclosed  here  has  no  feature  which  relieves  it 
of  its  fraudulent  character,  and  the  contract  of , July  16,  1868, 
which  was  an  essential  part  of  it,  must  go  down  with  it.  It 
was  a  fraudulent  proceeding  on  the  part  of  the  directors  and 
contractors  who  devised  and  carried  it  into  execution,  not  only 
against  the  company,  but  also  against  the  government,  which 
had  largely  contributed  to  its  aid  by  the  loan  of  bonds  and  by 
the  grant  of  lands.  By  the  very  terms  of  the  charter  of  the 
company  tive  per  cent,  of  its  net  earnings  were  to  be  paid  to 
the  government.  Those  earnings  were  necessarily  reduced  by 
every  transaction  which  took  from  the  company  its  legitimate 
proiits.  It  is  true  that  some  of  the  directors  who  approved 
of  or  did  not  dissent  from  the  contract  early  stated  that  they 
held  their  stock  in  the  coal  company  for  the  beneiit  of  the  rail- 
road company,  and  transferred  it,  or  were  ready  to  transfer  it, 
to  the  latter;  but  the  majority  expressed  such  a  purpose  only 
when  the  character  and  terms  of  the  contract  became  known 
and  i\\&y  wei'e  desirous  to  screen  themselves  from  censure  for 
their  conduct. 

The  complainant,  thetefore,  can  derive  no  benefit  from  the 
contract  thus  tainted,  or  sustain  any  claim  against  the  railroad 
company  for  its  repudiation.  The  coal  company  may,  perhaps, 
be  entitled  to  reasonable  compensation  for  the  labor  actually 
expended  in  the  development  of  the  mines  and  delivery  of 
coal  to  the  railroad  company*,  considered  entirely  apart  from 
the  contract,  and  also  for  its  property  forcibly  taken  posses- 
sion of  by  the  officers  of  the  railroad  company.  But  an  ac- 
counting for  compensation  thus  limited  is  not  desired  by  him, 
and  as  the  two  companies  have  since  settled  the  matter  in 
dispute  between  them  by  the  payment  of  one  million  of  dollars 
to  the  coal  company,  of  which  one  hundred  thousand  dollars 
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has  been  set  apart  for  corflplainant,  and  he  has  eleoted  to  take 
that  sum  if  an  accounting  cannot  be  had  upon  the  assumed 
vahdity  of  the  contract,  the  decree  of  the  court  below  is  ai- 
firmed. 

Affirmed. 


The  County  of  Morgan  v.  John  Allen  and  Edwin  S.  Trow- 
bridge, SURVIVORS  of  Aaron  Arnold,  deceased. 

1.  The  capital  stock,  and  mipai(]  siibscnpt.ioiis' tlioieto,  of  a  uorpoiatinn 

constitute  a  trust  fnnd  for  the  benefit  of  its  creditors,  and  cannot  be 
released  by  agreements  between  the  stockholder  and  tlie  corporal  inn 
williont  the  consent  of  the  creditors,  except  bona  fide  for  a  valnable 
considi'ration. 

2.  Nor  is  tliis  altered  by  tlie  fact  that  bonds  arc  given  in  payment  of 

stock,  liut  sncli  bonds  area  part  of  the  assets  of  tlie  corporation,  liable 
for  its  debts,  and  cannot  be  validly  called  in  and  cancelled,  even  by 
jndicial  proceedings  to  which  the  creditors  are  not  parties. 

3.  Following  tlie  decisions,  or  the  necessary  inference  therefi'ora,  of  tlie 

Illinois conrt  of  last  resort,  thisoonrt  decides  that  tlie  hondi  issiieil  by 
Morgan  comity  to  the  Illinois  River  Kailroad  Company  are  valid. 

4.  A  comity  makes  a  snbscription  to  railroad  stock,  absohite  on  its  face. 

Snbseqnently  the  president  of  the  railroad,  without  any  jipparent  au- 
thority, files  a  written  agreement  to  expend  the  proceeds  of  siie.li  snb- 
scription in  tli(!  comity  :  Held,  That  the  mere  fact  that  the  connty,  on 
delivering  the  bonds,  expected  them  to  be  so  used,  does  not  mal^e  such 
nse  of  them  a  condition  precedent  to  the  vesting  of  title  in  them. 

5.  The  secured  creditors  of  the  railroad  held  on  the  facts  not  to  be  barred 

by  a  former  decision  in  tlie  State  eonrt  to  which  they  were  not  parties, 
as  the  trustees  in  that  suit  represented  the  purchaser  at  the  foreclosure 
sale,  and  not  the  bon<lholders. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  IlUnois. 

The  County  Court  of  Morgan  county,  in  the  State  of  Illinois, 
at  its  December  term,  1856,  in  pursuance  of  authority  con- 
ferred by  statute,  (Private  Laws  Illinois,  1853,  p.  53;  Id.,  1854, 
p.  207,)  and  in  accordance  with  a  vote  of  the  people  at  an  elec- 
tion previously  held,  entered  upon  its  records  a  subscription, 
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unconditional  in  form,  of  the  sum  of  $50,000,  payable  in  bonds 
of  the  county,  to  the  capital  stock  of  the  Illinois  River  Kail  road 
Company — a  corporation  created  by  the  laws  of  Illinois,  with 
power  to  construct  a  railroad  from  Jacksonville,  in  Morgan 
county,  via  the  towns  or  cities  of  Virginia,  Bath,  Pekin,  and 
Lacon,  to  La  Salle,  in  La  Salle  county.  At  (he  same  time,  by 
an  order  of  record,  authority  was  given  the  county  judge  to 
act  in  regard  to  such  subscription  as  might  be  necessary,  ac- 
cording to  the  charter,  rules,  or  by-laws  of  the  .company,  to 
perfect  the  same,  to  represent  the  county  in  voting  upon  the 
stock,  and  to  provide  for  the  issuing  and  delivery  of  the  bonds 
as  they  might  be  required. 

By  an  act  passed  January  29,  1857,  the  vote  taken  was  de- 
clared to  have  been  legally  taken,  and  the  County  Court  was 
required  to  subscribe  the  stock  and  to  issue  bonds  therefor. 
Shortly  thereafter  a  subscription,  unconditional  in  form,  was 
made  by  the  proper  county  officers  on  the  books  of  the  com- 
pan}-.  The  bonds  were  not  issued  immediately,  and  applica- 
tion therefor  was  made  by  E.  S.  Thomas,  the  president  of  the 
railroad  company.  In  order  to  meet  some  objections  urged 
against  their  immediate  issue,  that  officer  (upon  his  own  respon- 
sibility, so  far  as  the  evidence  discloses)  filed  with  the  county 
clerk  a  certificate  stating  that  the  part  of  the  railroad  north  of 
the  town  of  Virginia  was  then  in  process  of  construction,  and 
that  the  part  between  Jacksonville  and  Virginia  was  "under 
contract  to  be  completed  by  the  1st  of  December,  1858,  and  that 
it  is  provided  in  the  contract  for  the  construction  of  said  road 
that  the  Morgan-county  bonds  are  to  be  expended  for  work  done 
in  Morgan  county,  and  not  elsewhere."  The  County  Court,  at 
its  September  term,  1857,  thereupon  entered  of  record  an 
order,  which,  after  reciting,  among  other  things,  the  execution 
of  that  certificate,  and  that  the  interest  and  advantage  of  the 
county  would  be  promoted  by  the  delivery  of  the  bonds  there- 
tofore subscribed,  directed  "  that  there  be  delivered  to  the  Illinois 
River  Railroad  Company  the  amount  of  $50,000  of  the 'bonds 
of  this  county  of  this  date,"  &o. ;  also,  that  the  certificate  of 
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stock  "  be  deposited  with  the  treasurer  of  the  county  for  safe- 
keeping," &c. 

The  bonds  were  thereupon  issued,  and  deposited  by  tlie 
county  judge  with  Elliott  &  Brown,  bankers,  for  the  railroad 
company.  The  evidence  is  conflicting  as  to  whether  the  bank- 
ers were  instructed  to  hold  them  until  further  orders  from  the 
County  Court,  or  whether  they  were  to  be  delivered  to  the  rail- 
road company  upon  receiving  the  certificate  of  stock-  for  the 
county.  TJie  records  of  the  court  indicated  an  absolute  uncon- 
ditional delivery,  and  the  weight  of  the  evidence  supports  such 
a  delivery. 

.  In  1859,  the  bonds  still  being  in  the  custody  of  Elliott  & 
Brown,  the  company  gave  Allen  &  McGrady,  contractors,  two 
orders  for  $2,000  each  for  work  done  by  them  outside  of  Mor- 
gan county,  but  payable  ontheirface  in  Morgan-county  bonds. 
These  were  subsequently  transferred  for  value  to  William 
Thomas. 

Vail  &  Ladd,  creditors  of  the  Illinois  Kiver  Kailroad  Com- 
pany, having  obtained  judgments  against  the  company,  the 
principal  and  interest  of  which  amounted  to  $7,008.10,  and 
upon  which  executions  issued  and  were  returned  nulla  bona, 
instituted  garnishee  proceedings  against- Elliott  &  Brown  to 
obtain  satisfaction  of  their  claims  out  of  the  bonds  in  their 
hands.  Thereupon  Elliott  &  Brown  filed  a  bill  of  interpleader 
in  the  Circuit  Court  of  Morgan  county  against  Vail  &  Ladd, 
the  Illinois  River  Railroad  Company,  the  county  of  Morgan, 
Studwell,  Hopkins  &  Cobb,  (trustees  in  a  mortgage  executed 
November  1,  1858,  by  the  railroad  company  to  secure  bonds 
amounting  to  $1,020,0.00,)  R.  S.  Thomas,  (who  held  an  ac- 
knowledged debt  against  the  company  of  $16,502.24,  payable 
out  of  any  funds  belonging  to  the  company,)  and  William 
Thomas,  the  holder  of  the  two  orders  issued  to  Allen  &  Mc- 
Grady. 

By  an  interlocutory  decree  entered  in  that  case  the  bonds, 
after  deducting  $200  interest  coupons  for  charges  and  solicit- 
ors' fees,  were  directed  to  be  placed  in  the  custody  of  M.  P. 
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Ayres  &  Co.  to  await  the  further  order  of  the  court.  In  that; 
suit  the  county  denied  its  liability  upon  the  ground  that  no, 
work  had  been  done  in  Morgan  county  by  the  raih'oad  com- 
pany, and  that  by  an  agreement  between  it  and  the  coijipany 
the  former  was  not  entitled  to  the  bonds,  except  for  the.pui'- 
poses  of  work  done  by  it  in,  that  county.  The  trustees.namedJi 
in  the  trust  deed  of  1858  in  their  answer  claimed  that  rthejv 
were  entitled  to  hold  the  bonds  for  the  use  and  ben€!iit  of  the 
Peoria,  Pekin  and  Jacksonville  Kailroad  Company,  as  the,  suc- 
cessor of  the  Illinois  liiver  Railroad  Company,  to  be  used  by 
the  former  in  the  construction  of  the  road  in  the  county  of 
Morgan,  in  accordance  with  the  alleged  agreement  that  they 
should  be  so  used.  Upon  final  hearing  the  bills, of, all  the 
parties  interpleading  were  dismissed,  but  the  court  directed 
that  the  bonds  remain  in  the  custody  of  Ayres  &  Co;  An 
appeal  to  the  Supreme  Court  of  the  State  was  prayed. by  all 
the  parties  except  the  county  of  Morgan.  The  case  is  .reported 
as  Thomas  v.  The  County  of  Morgan,  39  III,  496,  Thjat  court 
held:  1st.  That  whether  the  bankers  had  notice  or  uqlj.of  the 
certificate  executed  by  E.  S.  Thomas,  as  president  of  fhe  com- 
pany, it  showed  an  understanding,  at  least,  between  the  county 
and  Thomas,  as  to  the  use  of  the  bonds,  for  work  to  be  done 
in  Morgan  county,  and  his  claim  as  a  creditpr  should  not  be  al- 
lowed in  violation  of  that  understanding.  2d.  As  to  the  claim 
of  William  Thomas,  he  was  affected  by  the  notice  disclosed  in 
the  contract  between  Allen  &  McGrady,  which  provided  for 
the  payment  of  their  claims  by  these  bonds  only  for  work  done 
in  Morgsin  county.  ■  3d.  That  the  claims  of  Vail  &  Ladd  stood 
upon  an  entirely  diflierent  footing;  that  they  were  creditors  of 
the  company  for  ties  furnished,  and  had  no  notice  of  the  con- 
dition upon  which  the  bonds  were  issued  by  the  county ;  that 
they  only  knew  that  the  county  had  subscribed  to  the  stock 
and  issued  its  bonds;  that  any  agreement  or  understanding 
between  the  company  and  the  county  of  which  they  had  no 
knowledge,  and  the  effect  of  which  would  be  to  place  the 
bonds  beyond  their  reach  as  creditors,  would  be  fraudulent  as 
34  v2 
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to  them ;  that  the  county  subscription  and  the  absolute  order 
of  the.  County  Court  directing  the  issue  and  delivery  of  the 
bonds  may  have  induced  them  to  give  credit  to  the  company; 
that  while,  as  against  the  president  and  AUen  &  McGrady, 
who  had  notice  of  the.  specific  purpose  for  which  the  bonds 
were  to  beusedj  the  county  might  insist  that  the  delivery  was 
qualified,  it  CQi^ld;not  do  so  as  to  those  creditors;  that  "as  to 
them  it  cannot  prove  that  the  delivery,  was  not  as  absolute  as 
its  records  indicated;  they  had  a  right  to  regard  the  bonds  as 
assets  in  the  hands  of  the  company."  4th.  Th^  trustees,  Stud- 
well,  Hopkins,  and  Cobb,  having  failed,  to  assign  errors,  the 
court  did. not. consider  th?t  propriety  of  the  decree  as  to^them. 

Upon  the  return  of;  that,  cause  to  the  inferior  State  court  a 
decree  was  entered,  (by  conseutof  the  creditors.  Vail  &  Ladd, 
and  the  county,)  by  which  the  county  obtained  possession  of  its 
bonds,  of  the,  nominal  value  of  1.17^832.18,  with  coupons  at- 
tached, in  consideration  ,qf.  its.  paying,  off  the  judgment  debts 
of  Vail  &  Ladd,  amounting,  to.  the  sum  already  stated.  The 
coupons  alone  exceeded  in  amount  and  value  the  debts  of  those 
creditors. 

In  a  suit  subsequently  instituted  by  William  Thomas,  as  the 
-assignee  of  the  orders  issued  in  favorof  Allen  &  McGrady, 
the  question  arose  as  to  whetber.Jie  was  not  entitled  to  be  paid 
■out  of  the  county.  honxlSr  inasmuch  as  the  roadjhad  then  been 
finally  constructed  in  the  county  by  the  successors  of  the  first 
company.  That  suit  proceeded  upon  the  ground  that  such  con- 
struction, for  all  the ,  purposes,  for  which  the  stock  was  sub-j 
scribed,  was  equivalent  to  .its  construction  by  the  original  com- 
pany. The  bill 'alleged  that  certain  judgment  creditors  of  the 
railroad  company  had;  filed 'a  bill  in  chancery  in  the  Morgan 
Circuit  Court,  making  only  the  Illinois  Eiver  Kailroajd  Com- 
pany, the  county,  of  Morgan,  and  Ay  res  &  Co.  defendants,  for 
the  purpose  of  subjecting  to  those  judgments  the  county  bond^ 
left  in.  the  custody  of  Ay  res  &  Co..  To  that  suit  "William 
Thomas  was  not  made  a  party,  although  he  alleges,  that  the 
complainants  therein  knew  he  was  interested  ia  the  disposition 
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of  the  bonds ;  that  by  an  agreement  between  those  creditors 
and  the  county,  which  was  carried  into  decree  by  a  colhisive 
arrangement,  the  county,  by  paying  only  $6,000  in  cash  and 
about  $6,000  in  bonds,  in  full  satisfaction  of  the  claims  of 
those  creditors,  had  received  from  Ay  res  &  Go.  $32,500  in 
nominal  value  of  its  bonds,  with  coupons  attached,  (the  latter 
alone  exceeding  the  amount  of  the  debts  thus  paid  ofi',)  and 
bad  cancelled  the  same.  To  the  bill  a  demurrer  was  interpos- 
ed by  the  county,  which  being  sustained,  the  bill  was  dismissed. 
Thomas  appealed  to  the  Supreme  Court  of  Illinois,  and  the 
case  is  reported  as  Thomas  v.  The  County  of  Morgan,  50  III., 
488.  Th<3  court  in  that  case,  speaking  by  Chief  Justice  Breese, 
said: 

"  It  is  undeniable  that  the  moving  cause  for  the  subscription, 
t!ie  real  motive,  was  the  construction  of  the  road  in  Morgan 
ounty.  It  did  not  matter  to  the  county  by  what  particular 
agencies  the  road  should  be  made — ^it  was  sufficient  that  it  was 
made.  The  stipulation  must  be  construed  with  reference  to 
its  object  and  substance.  The  object  was  to  secure  the  road 
in  Morgan  county.  Had  the  company  built  the  road  out  of  its 
general  assets,  it  is  very  certain  they  could  have  demanded  the 
bonds.  The  sense  of  the  stipulation  is  not  that  these  identical 
bonds  shall  pay  for  work* done  in  Morgan  county^  but  it  is,  if 
the  work  is  done  in  the  county  the  bonds  shall  be  delivered. 
The  fact  that  the  road  has  been  completed  from  Virginia  to 
Jacksonville  is  a  substantial  performance  of  the  condition  upon 
which  the  bonds  were  issued,  and  the  Allen  &  McGrady  orders 
for  $4,000  of  them,, drawn  by  the  company,  which  have  hon- 
estly come  into  thepossession  of  the  appellant,  operated  as  an 
equitable  transfer  of  so  much  of  the  county  subscription  from 
the  railroad  company  to  the  appellant." 
In  another  part 'of  the  opinion  the  court  say: 
"  Upon  the  theory  that  these  bonds  are  a  trust  fund  in  the 
custody  of  the  court,  it  is  the  duty  of  the  court  to  see  that  it  is 
not  wasted  or  misapplied,  as  the  demurrer  admits  it  has  been- 
in  the.  respects  alleged  in  the  bill  of  complaint. 
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"It  is  not  denied  that  the  parties  prosecuting  that  suit  agreed 
to  receive  from  the  county,  in  full  satisfaction  of'  their  claims, 
the  sum  of  $6,000  in  cash  and  $6,360  of  these  bonds.  There 
were  then  in  the  hands  of  the  custodian,  Ayres  &  Co.,  bonds 
of  the  nominal  value  of  $32,500.  These  were  surrendered  by 
the  custodian  to  the  solicitor  of  the  complainants  in  that  action, 
in  discharge  of  an  indebtedness  of  only  $12,360.  This,  with- 
out explanation,  is  a  wasting  and  misappropriation  of  the  fund 
which  a  court  of  chancery  can  and  ought  to  correct." 

The  decree  was  reversed,  with  directions  to  require  an  answer 
to  the  bill. 

Upon  the  return  of  the  cause  the  couuty  iik)d  an  answer, 
claiming  that  its  bonds  had  all  been  cancelled  except  those 
disposed  of  pursuant  to  the  previous  decrees  of  the  court. 
That  cause  was  consolidated  subsequently  with  the  suit  of 
Morgan  County  v.  The  Peoria,  Pekin  and  Jacksonville  Rail- 
road Company,  in  which  the  county  sought  to  recover  from 
that  company  the  possession  of  some  of  the  bonds  which  had 
gone  wrongfully,  as  claimed  by  the  county,  into  its  custody. 
From  the  final  decree  in  that  case  the  county  prosecuted  an 
appeal  to  the  Supreme  Court  of  Illinois.  That  case  is  report- 
ed as  Moi'gan  County  v.  Thomas,  76  111.,  139.  The  court  re- 
examined the  grounds  of  the  previous  decisions,  and,  among 
other  things,  adjudged  in  that  case — 

First.  "  That  the  claim  of  William  Thomas  should  be  sus- 
tained, not  for  the  reason  that  the  supposed  condition  upon 
which  the  bonds  were  placed  in  the  custody  of  Elliott  &  Brown 
was  performed,  "  but  because  no  such  condition,  so  far  as  the 
stockholders  and  creditors  of  the  Illinois  Kiver  Eailroad  Com- 
pany, including  Mr.  Thomas,  were  concerned,  ever  existed. 
The  subscription  which  the  County  Court  was  authorized  to 
make  for  capital  stock  in  the  Illinois  River  Railroad  Company 
by  the  vote  of  the  people,  and  the  subsequent  enactment  of  the 
Legislature,  was  not  conditional,  but  absolute,  and  the  subscrip- 
tion made  pursuant  to  this  authority  loas  unconditional.  It  was 
made  prior  to  any  issue  of  bonds,  and  when  made,  the  contract 
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between  the  county  on  the  one  side  and  the  raih'oad  compan}- 
on  the  other. was  complete.  The  county  was  then  legally  bound 
to  issue  and  deliver  its  bonds  to  the  company  in  conformity  with  the 
terms  of  its  subscription,  and  upon  its  doing  so  the  company  was 
bound  to  deliver  to  the  count}'  the  requisite  certificate  shotv- 
ing  that  it  was  the  owner  of  the  number  of  shares  subscribed 
for  in  its  capital  stock.  This  claim  for  unpaid  subscription  then 
became  a  part  of  the  assets  of  the  company.  Creditore  might  rely 
upon  it  for  payment  of  their  debts  as  implicitly  as  upon  any 
other  assets  of  the  companj-,  and  this,  too,  although  the  com- 
pany, subsequently  to  the  making  of  the  subscription,  may 
have  abandonBd  all  proceedings  under  its  charter  on  account 
of  its  insolvency." 

Second.  "  The  subscription  being  absolute  in  its  terms,  and 
therefore  constituting  a  part  of  the  assets  of  the  company,  K. 
S.  Thomas  had  no  authority,  simply  as  president  of  the  com- 
pany, to  consent  that  it  should  become  conditional ;  nor  could 
the  county  make  such  claim  as  a  matter  of  right." 

Third.  "  The  Peoria,  Pekin  and  Jacksonville  Railroad  Com- 
pany acquired  no  claim  to  the  Morgan-county  bonds  at  the  sale 
under  the  deed  of- trust,  because  they  were  neither  expressly 
nor  by  necessary  implication  included  within  its  terms ; "  that 
"  the  bonds  then  remaining  as  assets  of  the  Illinois  Kiver  Rail- 
road Company  could  not  have  been  donated  by  the  county  to 
the  Peoria,  Pekin  and  Jacksonville  Railroad  Company.  Nor 
was  it  competent  for  the  Legislature,  by  enactment,  to  make 
such  donation.  They  were  a  trust  fund,  to  be  held  for  the  pay- 
ment of  the  debts  of  the  company  to  which  they  belonged,  and 
this  even  if  the  failure  of  that  corporation  to  exercise  its  cor- 
porate powers  had  worked  its  dissolution." 

It  thus  appears  that  the  county,  bj'  the  payment  of  a  little 
over  119,000  to  certain  creditors  of  the  Illinois  River  Railroad 
Company,  attempted,  to  the  prejudice  of  other  creditors,  to 
discharge  its  own  indebtedness  to  that  insolvent  corporation, 
represented  by  bonds  of  the  nominal  value  of  about  $50,000, 
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with  coupons  attached,  the  latter  alone  exceeding  the  claim  of 
the  particular  creditors  thus  paid  oiF. 

JBroion,  Kirby  ^  Russell,  William  H.  Barms,  and  William  M. 
£f  /.  T.  Springer,  for  appellant. 

Dearbon  ^  Campbell  and  H.  S.  Greene,  for  appellees. 

Haklan,  J. — In  pursuance  of  authority  conferred  by  its  char- 
ter, the  Illinois  River  Railroad  Company  conveyed,  by  way  of 
mortgage,  of  date  November  1, 1858,  to  Alexander  Studwell, 
Lucius  Hopkins,  and  George  8.  Cobb,  as  trustees,  all  of  its 
corporate  property,  real  and  personal,  franchisee  and  effects, 
acquired  and  to  be  acquired,  including  all  rents,  issues,  income, 
profits,  moneys,  rights,  and  advantages  derived  and  to  be  de- 
I'ived  therefrom,  in  trust  to  secure  the  payment  of  1,320  bonds, 
aggregating  the  sum  of  $1,020,000,  and  paj'able  in  New  York 
on  the  1st  day  of  January,  1880,  with  semi-annual  interest  at 
the  rate  often  per  cent,  per  annum. 

The  deed  provided  that  if  the  company  failed  at  any  time 
to  meet  the  annual  interest  on  the  bonds  all  of  them  might  he 
treated  as  matured  obligations,  and  the  mortgaged  propertj'  in 
that  event  should  be  surrendered  to  the  trustees,  to  be  owned, 
operated,  and  held  for  the  use  and  benefit  of  holders  of  the 
bonds. 

The  company  failed  to  pay  the  interest  when  due,  after  hav- 
ing constructed  only  the  part  of  the  road  between  Pekin,  in 
Tazewell  county,  and  Virginia,  in  Cass  county.  Its  board  of 
directors,  at  a  meeting  held  on  July  12,  1862,  ordered  a  sur- 
render of  the  mortgaged  property  to  the  trustees.  It  then  sus- 
pended all  further  operations,  and  ceased  to  discharge  its  func- 
tions. The  mortgage  trustees  took  possession  hy  an  agent, 
and  on  the  17th  of  December,  1862,  instituted  a  suit  for  fore- 
closure in  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

By  an  act  of  Assembly  passed  June  11,  1863,  Studwell, 
Hopkins,  and  Cobb,  trustees,  and  Arnold,  Allen,  and  Trow- 
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bridge,  holders  of  the  bonds  secured  by  the  deed  of  trust,  and 
their  associates,  who  should  thereafter  become  purchasers  of 
the  mortgaged  property  under  any  decree  of  foreclosure,  were 
constituted  a  corporation,  under  the  name  of  the  Peoria,  Pekin 
and  Jacksonville  Railroad  Company,  with  power  to  purchase 
the  property  described  in  the  mortgage,  and,  upon  receiving 
a  proper  transfer  thereof,  to  have  and  be  vested  with  all  the  cor- 
porate powers,  privileges,  immunities,  and  franchises  thereto- 
fore given  or  granted  to  the  Illinois  River  Railroad  Company. 

A  final  decree  of  sale  was  rendered  in  the  foreclosure  suit, 
from  which  it  appears  that  the  principal  and  interest,  then  due 
and  uilpaid,  of  the  bonds  was  $1,419,666.  The  sale  occurred 
on  the  1st  of  October,  1863,  when  the  mortgaged  property  was 
purchased  by  Allen,  Trowbridge,  and  Arnold  at  the  price  of 
$400,000.  It  was  duly  confirmed,  and  subsequently,  in  June, 
1864,  a  further  d.ecree  was  entered  against  the  railroad  com- 
pany tor  the  sum  of  $1,061,292.56,  the  balance  then  due  upon 
the  mortgage  debt  after  crediting  the  proceeds  of  sale. 

Shortly  before  the  last  decree  the  purchasers  at  the  decretal 
sale  conveyed  atid  tratisferred  the  raili'oad,  franchises,  and 
property  of  the  company  to  the  Peoria,  Pekin  and  Jacksonville 
Railroad  Company,  which  thereafter  completed  the  road  from 
Virginia,  in  Cass  county,  to  Jacksonville. 

The  present  suit  in  equity  was  instituted  by  Allen,  Trow- 
bridge, and  Arnold,  the  holders  jointly  of  all  the  bonds  secured 
by  the  trust  deed,  and  therefore  the  equitable  owners  of  the 
decree  in  the  foreclosure  suit,  for  the  purpose  mainly  of  sub- 
jecting to.  that  decree  such  amount  as  was  due  from  the  county 
of  Morgan  upon  a  subscription,  in  bonds,  by  it  made,  in  the 
year  1856>  to  the  capital  stock  of  the  Illinois  River  Railroad 
Company.  The  bill  proceeds  upon  the  ground  that  the  bonds 
issued  for  the  county's  subscription  were  a  part  of  the  assets 
of  that  corporation,  constituting  a  trust  fund  to  which  its 
creditors  could  resort  for  the  satisfaction  of  their  debts.  Be- 
fore the  commencement  of  this  suit  the  county  had  obtained 
possession  of  and  destroyed  or  cancelled  its  bonds.     It  denied. 
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all  liability  to  complainaiits,  as  creditors  of  the  railroad  com- 
pany, by  reason  of  the  alleged  subscription,  or  upon  any  other 
ground.  The  complainants  contended  in  the  court  below,  as 
they  do  here,  that  the  county  obtained  possession  of  the  bonds 
in  fraud  of  their  rights  as  creditors  of  the  Illinois  River  Eail- 
road  Cor^ipanj',  and  that  to  the  extent  it  had  not  in  fact  paid 
the  amount  due  upon  the  bonds  given  for  the  subscription,  and 
notwithstjanding  their  cancellation,  the  county  remained  liable 
to  creditors  of  that  company.  In  that  view  the  court  con- 
curred; and  having  ascertained  through  a  master  that  there 
was  due  from  the  county,  principal  and  interest,  on  its  original 
subscription  of  $50,000  in  bonds,  the  sum  of  $72,539.56,  after 
allowing  all  payments  theretofore  made  by  it  to  creditors  of 
the  company,  a  decree  was  rendered'  in  favor  of  complainants 
for  that  amount.  From  that  decree  the  present  appeal  is  pros- 
ecuted. 

The  right  of  creditors  of  the  Illinois  River  Railroad  Com- 
pany to  subject  to  the  satisfaction  of  their  claims  the  bonds 
issued  by  Morgan  county  for  its  subscription  to  the  capital 
stock  of  the  company,  has  been  the  subject  of  litigation  in  the 
courts  of  Illinois  for  many  years.  The  general  history  of  that 
litigation  is  given  in  Thomas  v.  The  County  of  Morgan,  39 
111.,  496 ;  Id.,  59  111.,  488  ;  and  Morgan  Co.  v.  Thomas,  76  III, 
139.  The  essential  facts  disclosed  in  those  suits  appear  in 
eome  form  in  the  transcript  now  before  us,  and  are  summa- 
rized in  the  statement  which  precedes  this  opinion.  They 
are  numerous  and  complicated,  and  our  labor  in  ascertaining 
them  with  accuracy  has  been  increased  no  little  by  the  con- 
fused condition  in  which  the  transcript  is  found. 

We  will  notice  such  of  the  questions  of  law  suggested  by 
the  assignments  of  error  as  we  deem  necessary  to  consider  or 
determine. 

1.  In  Sawyer  v.  Hoag,  17  Wall,  621,  we  had  occasion  to 
consider  the  question  whether  the  creditors  of  an  insolvent 
.corporation  were  at  liberty  to  assail  a  transaction  between  it 
iiud  one  of  its  debtors,  whereby  thelatter's  subscription  of  stock 
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was  withdrawn,  so  far  as  general  creditors  were  concerned, 
from  the  assets  of  the  corporation.  In  that  ease  we  declared 
the  doctrine  to  be  well  established  that  the  capital  stock  of  a 
corporation,  especially  its  unpaid  subscriptions,  constituted  a 
trust  fund  for  the  benefit  of  the  general  creditors  of  the  corpo- 
ration, and  that  the  governing  officers  of  a  corporation  could 
not,  by  agreement  or  other  transaction  with  the  stockholder, 
release  the  latter  from  his  obligation  to  pay,  to  the  prejudice 
of  its  creditors,  except  by  fair  and  honest  dealing  aud  for  a 
valuable  consideration.  In  the  subsequent  ease  of  Sawyer  v. 
Upton,  91  U.  S.,  60,  we  had  occasion  to  consider  the  same 
question,  and  there  said : 

"The  capital  stock  of  an  incorporated  company  is  a  fund  set 
apart  for  the  payment  of  its  debts.  It  is  a  substitute  for  the 
personal  liability  which  subsists  in  private  copartnerships. 
When  debts  are  incurred  a  contract  arises  with  the  creditors 
that  it  shall  not  be  withdrawn  or  applied,  otherwise  than  upon 
their  demand,  until  such  demands  are  satisfied.  The  creditors 
have  a  lien  upon  it  in  equity.  If  diverted,  they  may  follow  it 
as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  their 
claims,  except  as  against  holders  who  have  taken  it  bona  fide 
for  a  valuable  consideration  and  without  notice.  It  is  pub- 
licly pledged  to  those  who  deal  with  the  corporation  for  their 
security.  Unpaid  stock  is  as  much  a  part  of  this  pledge,  and 
as  much  a  part  of  the  assets  of  the  company,  as  the  cash  which 
has  been  .paid  in  upon  it.  Creditors  have  the  same  right  to 
look  to  it  as  to  anything  else,  and  the  same  right  to  insist  upon 
its  payment  as  upon  the  payment  of  any  other  debt  due  the 
company.  As  regards  creditors,  there  is  no  distinction  be- 
tween such  a  demand  and  any  other  assets  which  may  form  a 
part  of  the  property  and  eliects  of  the  corporation.."  (Upton 
V.  Trebilcock,  91  U.  S.,  45 ;  "Webster  v.  Upton,  Id.,  65 ;  Hatch 
V.  Dana,  100  U.  8.,  210.) 

In  no  court  have  these  doctrines  been  more  distinctly  ap- 
proved than  in  the  Supreme  Court  of  Illinois  when  consider- 
ing the  liability  of  the  county  of  Morgan  to  creditors  of  the 
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Illinois  Kivel-  Kailroad  Company  arising  out  of  these  identieail 
bonds.     (Morgan  Co.  «.  Thomas,  76  111.,  141.) 

These  principles  (Jondernn  the  arrangements  with  certain 
creditors  of  the  company  through  which  the  county,  to  the 
prejudice  of  other  creditors,  attempted  to  discharge  its  liability 
to  the  common  'debtor  by  paj-ing  less  than  the  entire  sum  due 
from  it.  The  suits  in  the  State  Court,  under  cover  of  which 
these  arrangements  were  consummated,  were  all  commenced 
after  the  decree  of  foreclosure,  and  at^er  the  railroad  company 
had  suspended  operations  and  was  notoriously  insolvent.  The 
county  recognized  the  dangers  which  beset  the  original  enter- 
prise, in  furtherance  of  which  its  people  had  voted  a  subscrip- 
tion of  stock  payable  in  bonds.  Its  officers  believed  that  it 
would  inevitably  fail,  and  that  the  ends  expected  to  be  accom- 
plished by  the  aid  voted  would  not  be  attained.  It  was  for 
these  reasons  that  they  sought  or  acceded  to  an  arrangement 
looking  to  the  protection  of  the  county  against  hability.  But 
it  is  clear  that  other  creditors  besides  those  with  whom  it  com- 
bined had  an  interest  in  the  disposition  of  the  assets  of  the 
bankrupt  railroad  company,  and  that  the  plan,  as  conceived 
and  consumratited,  was  wholly  inconsistent  with  the  established 
doctrines  of  equity.  Upon  recognized  principles  of  pubhc 
policy  and  good  faith,  the  debt  which  the  cOunty  Owed  by 
I'eason  of  its  subscription  and  the  bonds  given  therefor  con- 
stituted, with  other  property  of  the  insolvent  company,  a  trust 
fund,  to  which  all  its  creditors  could  rightfully  look  for  satis- 
faction of  their  claims.  The  county  was  liable  for  the  whole 
of  that  debt,  and  by  no  device  or  combination  to  which  par- 
ticular creditors  were  parties  could  it  withd'raw  its  bonds  from 
that  fund,  and  thereby  avoid  liability  to  the  general  creditors 
of  the  company. 

Had  the  county's  liability  to  the  railroad  conipany  rested 
upon  its  original  subscription,  the  present  case,  it  must  be  con- 
ceded, would  come  within  the  very  letter  of  our  decisions  in 
the  cases  just  cited.  That  the  subscription  was  paid  or  merged 
in  bonds  can  certainly  make  no  difference  in  the  application 
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of  the  principle  upon  which  those  cases  were  deternained.  The 
bonds  were  the  evidence  of  the  debt  created  by  the  original 
subscription.  The  railroad  company  had  become,  as  all  its 
creditors  knew,  wholly  unable  to  meet  its  engagements,  and 
had  practically  ceased  to  exist.  The  bonds  in  question  were 
part  of  its  assets,  in  which  all  the  creditors  had  an  interest. 
The  county,  by  an  arrangement  with  some  of  those  creditors, 
attempted  to  lessen  its  obligation  to  pay  what  it  had  stipulated 
to  pay,  and  thereby  defeat  the  rights  of  other  creditore  who 
had  as  much  claim  upon  the  assets  of  the  insolvent  company 
as  those  with  whom  the  county  contracted.  What  it  did  is 
Titterly  indefensible  under  any  known  rules  of  equity. 

2.  But  it  is  contended  that  the  subscription  was  without  au- 
thority of  law,  and  that,  consequently,  the  county  is  not  liable 
thereon,  or  upon  the  bonds.  The  Bpecific  ground  upon  which 
this  contention  rests  is  that  the  vote  of  the  people  in  1856 
conferred  no  legal  authority  to  make  the  subscription,  such 
vote  having  been  taken  under  an  order  of  the  County  Court 
submitting,  as  a  single  proposition,  the  question  of  subscribing 
150,000  to  the  capital  stock  of  three  separate  railroad  compa- 
nies, one  of  which  was  the  Illinois  River  Railroad  Company; 
that  a  vote  upon  such  a  proposition  submitted  in  that  form 
was  not  one  upon  which  a  municipal  subscription  could  rest. 
There  are  two  sutiicient  answers  to  this  suggestion.  One  is, 
that  in  no  one  of  the  three  cases  in  the  Supreme  Court  of  Illi- 
nois involving  this  subscription  was  any  such  question  dis- 
tinctly raised  by  the  county.  All  of  them  proceeded  mani* 
festly  upon  the  undisputed  ground  that  the  County  Court  had 
ample  power  by  statute  to  make  the  subscription.  We  are 
not  now  disposed  to  inquire  whether  the  particular  mode  in 
which  th«  people  were  invited  to  pass  upon  the  proposed  sub- 
scription affected  the  substance  or  validity  of  the  subscription 
when  made,  or  whether  the  subscription  was  not  a  waiver  of 
any  irregularity  in  that  respect.  The  county  has  never,  until 
this  suit  was  brought— more  than  fifteen  years  after  the  sub- 
scription was  made — disputed  in  any  direct  form  the  legality 
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of  the  order  submitting  the  question  of  subscription  to  the 
voters.  Another  answer  to  this  objection  is  suggested. bj'  the 
act  of  January  29,  1857,  declaring  the  vote  to  have  been 
legally  taken,  and  requiring  a  subscription  and  the  issuing  of 
bonds  in  accordance  with  the  vote  of  the  people.  That  act,  it 
is  argued,  was  beyond  the  power  of  the  Legislature  to  pass,  in 
that  in  violation  of  section  9  of  article  5  of  the  State  Constitu- 
tion of  1848,  as  construed  by  the  Supreme  Court  of  lUinois,  it 
imposed  upon  the  people  of  the  county  a  burden  or  debt  which 
they  had  never  legally  voted  upon  themselves ;  that  the  vote  in 
1856,  upon  the  proposition  to  subscribe  stock  in  three  distinct 
railroad  corporations,  was  an  absolute  nullity  which  could  not 
be  constitutionally  remedied  by  any  act  of  Assembly,  or  other- 
wise than  by  a  direct  vote  of  the  electors  upon  a  new  proposi- 
tion submitted  in  legal  form.  In  support  of  these  views  we 
are  referred  to  numerous  decisions  of  the  State  court,  which 
we  have  had  occasion  heretofore  to  examine  in  other  cases. 
We  deem  it  unnecessary  to  consider  the  general  doctrine,  with 
all  its  limitations  aiid  qualifications,  of  the  power  of  the  Legis- 
lature, by  retrospective  enactments,  to  cure  defects  or  omis- 
sions which  have  occurred  in  elections  relating  to  municipal 
subscriptions.  It  is  often  difficult  to  determine,  as  matter  of 
local  constitutional  law,  whether  the  defect  or  omission  in  a 
particular  case  involves  a  mere  irregularity  in  the  execution 
of  a  statutory  power,  or  is  vital  and  jurisdictional.  It  is  quite 
sufficient  on  this  point  to  say  that  the  Supreme  Court  of  the 
State,  in  Thomas,. &c.,  v.  County  of  Morgan,  39  III,  498,  as 
well  as  in  Morgan  County  v.  Thomas,  &c.,  76  111.,  supra,  rec- 
ognized the  act  of  29th  of  January,  1857,  as  having  legalized 
the  vote  of  the  county.  Those  cases,  in  connection  with 
Thomas,  &c.,  v.  County  of  Morgan,  59  111.,  480,  are  adjudica- 
tions under  which  certain  creditors  of  the  Illinois  Eiver  Rail- 
road Company  have  received  payments  of  their  claims  out  of 
the  amount  due  from  the  county  upon  the  bonds  issued  in 
payment  of  its  subscription.  The  decrees  in  those  cases  could 
not  have  been  rendered  except  upon  the  ground  that  the  sub- 
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scriptioii  was  not  invalid  by  reason  of  the  particular  mode  in 
which  the  question  of  county  aid  was  submitted  to  the  electors. 

3.  It  is  further  contended  that  the  bonds  were  deposited  with 
Elliott  &  Brown,  to  be  delivered  upon  the  condition — to  which 
the  railroad  company  assented — that  they  should  be  used  only 
for  the  payment  of  work  done  in  Morgan  county;  and  since 
no  such  work  was  done  by  that  company,  neither  the  latter  nor 
its  creditors  can  enforce  liability  upon  the  county. 

Undoubtedly  the  county  authorities  at  the  outset  expected 
that  the  bonds  would  be  applied  only  upon  such  work,  and 
there  is  no  reason  to  suppose  that  the  president  of  the  railroad 
corr.panj-  intended  any  application  inconsistent  with  the  paper 
which  he  executed  and  delivered  to  the  county  prior  to  the 
issue  of- the  bonds.  The  County  Court  relied  upon  the  assur- 
ances given  by  that  officer,  and  made  an  order  at  its  Septem- 
ber term,  1857,  that  the  bonds  be  delivered  to  the  company.  In 
conformity  with  that  order  the  bonds  were  deposited  with  El- 
hott  &  Brown,  the  bankers  of  the  company,  and  were  held  by 
them  subject  to  its  order.  They  in  return  received  for  the 
county,  and  by  its  direction,  the  certificate  of  stock.  Subse- 
quently, and  after  the  bonds  were  issued  and  delivered  to  El- 
liott &  Brown,  the  county  voted  as  a  stockholder  in  the  election 
of  directors,  and  for  two  years  paid  the  interest  on  its  bonds. 
During  all  that  time  who  owned  the  bonds  ?  We  have  already 
seen  that  the  Supreme  Court  of  the  State  adjudged — and,  as  we 
think,  rightly — that  the  subscription  was  absolute  and  uncondi- 
tional, and,  when  made,  the  companj'  became  entitled  to  the 
bonds  and  the  county  to  the  stock.  When  the  absolute  sub- 
scription was  made  the  claim  for  its  payment  became,  as  was 
held  by  the  Supreme  Court  of  the  State,  a  part  of  the  assets  of 
the  companj%upon  which  creditors  could  rely  for  the  payment 
of  their  debts.  (76  111.,  141.)  While,  as  held  by  the  State 
court,  Thomas  might  bind  himself  to  treat  the  subscription  as 
conditional,  he  had  no  authority,  simply  as  president  of  the 
company,  "to  consent  that:  it  should  become  conditional." 
(Id.,  143.)    The  present  appellees,  by  their  purchase  of  its 
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mortgage  boncls,_(about  $900,000  of  them  pnrchaBed  in  April 
or  May,  1862,  and  the  remainder  in  1868,)  became  Creditors 
of  the  corapan}',  and  nothing  is  disclosed  by  the  evidence  which 
estops  them  from  claiming,  as  against  the  county,  that  the  bonds 
given  for  the  county's  unconditional  subscription  constituted, 
from,  atleast,  the  time  of  their  issue  and  delivery  to  Elliott  & 
Brown,  a  part  of  the  assets  of  the  company  to  which  the  hit- 
ter's creditors  could  look.  Upon  this  very  point  the  Supreme 
Court  of  the  State,  in  the  case  last  cited,  expressed  similar 
views,  and  said  that  "where  a  party  receives  property  from 
another  in  discharge  of  precedent  liability,  and. the  party  deliv- 
ering the  property  has  no  legal. right' to  prescribe  its  future  dis- 
position or  use,  as  in  the  present  instance,  the  mere  fact  that 
when  he  delivers  it  he  expects  and  intends  that  it  shall_^be  ap- 
plied to  a  particular  disposition  or  use,  does  not  make  such  an 
application  of  it  a  condition  precedent  to  the-  vesting  of  title." 
4.  The  objection,  that  the  appellees  are  concluded  by  the 
decree  in  the  State  court,, under  which  the  county  obtained 
possession  of  its  bonds,,  is  not  well  taken.  They  were  not  par- 
ties to  any  of  those  suits,  but  it  is  contended  that  they  are  nev- 
ertheless bound  by  the  adjudication  upon  the  claim  asserted 
therein  by  Studwell,  Hopkins,  and  Cobb,  in  their  capacity  as 
trustees  io;  the  mortgage  deed,  that  they  were  entitled  to  the 
possession  of  the  bonds  for  delivery  to  the  neic  company  in  com- 
pletion of  the  original  contract  with  the  county.  The  Supreme 
Court  of  the  State  was  of  opinion  that  the  mortgage  deed  did 
not,  by  its  terms,. include  these,  bonds;  that  the  Peoria,  Fekin 
and  Jacksonville  Bailroad  Company  was  not  a  reorganization 
of  the  Illinois  Xiiver  Railroad  Company,  but  a  new  and  totally 
independent  organization ; .  and  therefore  the  new  company 
acquired  no  claim  to  the  bonds  at  the  sale  under  the  deed  of 
trust;  (76  111,  supra.)  But  if  the.  trustees,  after  obtaining  the 
decree  of  foreclosure  and  a  sale  of  the  mortgage  property  for 
the  benefit  of  the  bondholders,  >vere  under  a  duty,  or  by  virtue 
of  their  position  were  authorized,  to  enforce,  for  the  benefit  of 
those  creditors,  the  collection,  of  the  judgment  against  the  rail- 
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road  company  for  the  balance  of  the  mortgage  debt*  it  is  mani- 
fest that  they  did  not  assume,  iu  the  suit  in  the  State  court  to 
which  they  and  the  county  were  parties,  to  represent  the  bond- 
holders. In  the  suit  commenced  by  Elliott  &  Brown,  and 
which  is  reported  in  39  111.,  supra,  they  claimed  the  right  to  hold 
the  bonds  for  the  beneiit  of  the  new  company,  and  not  for  the 
bondholders,  whose  claims,  after  crediting  the  proceeds  of  the 
foreclosure  sale,  were  unsatisfied  to  the  extent  of  $1,061,292.56. 
Besides,  the  State  court  did  not  hi  that  case  decide  that  Morgan 
county  was -discharged  altogether,  and  as  to  evervbodj-,  from 
responsibility  upon  the  bonds  because  of  the  failure  of  the  old 
company  to  construct  the  road  in  thatcount^-.  In  the  original 
decree  it  directed  the  bonds  to  remain  in  the  custody  of  Ayres 
&  Co.;  and  in  the  case  in  59  III.,  swpra,  the  court  held  that 
the  construction  of  the  road  by  the  new  company  was  a  sub- 
stantial compliance  with  the  contract  between  the  old  company 
and  the  county.  There  was  no  adjudication  in  the  State  court 
against  the  claims  of  the  present  appellees.  On  the  contrary, 
the  grounds  upon  which  the  claims  of  Vail,  Ladd,  Thomas, 
Blair,  and  other  creditors  were  adjudged  by  the  Supreme  Court 
of  the  State  to  be  payable  out  of  these  bonds  are  the  precise 
grounds  upon  which  we  sustain  the  claims  of  appellees  as  cred- 
itors of  the  old  company. 

5.  In  reference  to  the  suit  which,  it  is  suggested,  was  insti- 
tuted by  Studwell,  Hopkins,  and  Cobb  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Illinois,  it  is  suffi- 
cient to  say  that  the  present  transcript  contains  nothing  upon 
that  subject.  We  are  not  advised,  in  any  proper  form,  of  the 
nature  and  object  of  that  suit,  nor  who  were  parties  to  it.  We 
cannot,  therefore,  say  that  the  final  decree  in  that  case,  if  any 
was  rendered,  would  affect  the  rights  of  parties  in  this  litigation. 

There  are  many  other  questions  which  counsel  have  dis- 
cussed, but  we  do  not  regard  them  as  material  in  determining 
the  essential  rights  of,  the  parties.  We  therefoi'e  refrain  from 
any  discussion  of, theni.     The  decree  below  is  in  line,  with  the 
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adjudications  in  the  Supreme  Court  of  the  State,  and,  iu  our 
judgment,  is  right.     It  is  affirmed. 

While  upon  the  bench  Mr.  Justice  Swayne  and  Mr.  Justice 
Strong  participated  in  the  decision  of  this  case.  They  concur 
in  the  opinion  and  judgment ;  and  it  is  ordered  that  the  judg- 
ment of  affirmance  be  entered  as  of  the  date  when  this  cause 
was  submitted  in  this  court. 

J.  Allen  and  E.  S.  Trowbridge,  survivors,  &c.,  \ 
V.  \ 

The  County  of  Morgan.  ) 

This  is  an  appeal  from  the  same  decree  as  in  the  preceding 
case.  We  perceive  therein  no  error  to  the  substantial  preju- 
dice of  appellants,  and  it  is  affirmed. 

The  County  op  Morgan  \ 

^- 
John  Allen  and  others,  j 

Miller,  J. — I  dissent  from  the  judgment  of  the  court  in  this 
case,  and  am  authorized  by  Justices  Field  and  Bradley  to  say 
•that  they  also  dissent.  , 

Affirmed. 


Vital  Jare,olt  v.  The  City  of  Moberly. 

1.  The  act  of  tlio  Missoui'i  Le.uisliitiire  of  Mai-oh  18,  1870,  aiitliorizing  imi- 

iiicipal  corporations  to  purchase  lands,  and  to  donate,  lease,  or  sell 
the  same  to  any  railroad  company,  and  to  issue  bond."  in  payment, 
provided  a  majoi'ity  of  tlie  qualified  voter.s  assent  tliereto,  is  in  conflict 
witli  section  14  of  article  11  of  the  Missouri  Constitution  of  1865  for- 
biddino-  municipal,  corporations  to  loaii  their  credit  to  any' company 
without  the  consent  of  two-thirds  of  the  qualifli.'d  voters,  and  is  there- 
fore void. 

2.  The  purchase  of  property  to  bo  given  to  a  railroad,  and  the  issue  of 

bonds  to  pay  for  tlie  same,  is  a  loan  of  credit  within  the  meaning  of 
the  above  constitutional  provision,  and  that  provision  cannot  be  so 
evaded. 
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3.  The  act  of  Febniary  16.  1872,  milking  it  a  felony  for  cei-taiii  mnnicipab 
officers  to  loan  tlie  credit  of  tlieir  corporation,  is  merely  proliibitoi;y, 
and  of  itself  confers  no  authority. 

Error  to  the  Circuit  Court  of  the  United  States  for,  thB~ 
Western  District  of  Missouri. 

The  plaintiff  is  a  citizen  of  the  State  of  Illinois.  The  de- 
fendant is  the  city  of  Moberly,  a  municipal  corporation  of  the 
State  of  Missouri.  This  action  was  brought  to  recover  judg- 
ment upon  several  interest  coupons,  originally  annexed  to  but 
now 'detached  from  bonds  issued  by  the  city  for,  the  purchase 
of  lands,  consisting  of  two  hundred  acres,  to  be  donated  to  the 
St.  Louis,  Kansas  City  and  Northern  Railway  Company  for 
"machine-shop  purposes."  The  petition — which,  is  the  desig- 
nation given  to  the  Urst  pleading  in  the  action; — avers  that 
on  the  1st  of  May,  1872,  the  city  issued  tfifty  bonds,  similar 
in  form,  differing  only  in  their  number8,,_each  for  five  hun- 
dred dollars,  to  each  of  which  twenty  coupons  were  attached, 
each  for  the  sum  of  twenty-five  dollars,  payable. on  the  first 
day  of  November  and  May  of  each  year,  and  numbered  from 
one  to  twenty;  and  it  sets  forth  a  copy  of  ^ one  of  the  bonds 
and  coupons,  as  follows: 

"Moberly  machine-shop  bonis., 
"No.      .]  United   States   of  America.  [$500. 

"Know  all  men  by  these  presents  that  the  'municipal  cor- 
poration of  the  inhabitants  of  the  town  of  Moberly,'  in  the 
county  of  Randolph,  in  the  State  of  Missouri,  acknowledges 
itself  indebted  and  firmly  bound  to  W.  F.  Burrows  or  bearer 
in  the  sura  of  five  hundred  dollars  in  current  funds,  which 
sum  the  said  inhabitants  of  the  town  of  Moberly  hereby 
promise  to  pay  to  the  said  W.  F.  Burrows  or  bearer,  at  the 
Bank  of  America,  in  the  city  of  New  York,  ten  years  after 
the  date  of  this  bond,  together  with  interest  thereon  from 
date  at  the  rate  of  ten  per  cent,  per  annum,  which  interest 
shall  be  paid  semi-annually,  in  current  funds,  on  the  presenta- 
tion and  surreudgj  at  said  bank  of  the  annexed  coupons  as 
35  v2 
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they  severally  become  due  and  payable;  but  (his  bond  is  pay- 
able at  the  option  of  the  said  inhabitants  of  the  town  of  Mo- 
berly  at  any  time  after  three  years  from  the  date  hereof,  and 
is  payable  only  by  a  special  tax  on  all  the  real  estate  and  per- 
sonal property  lying  and  being  within  the  corporate  limits  of 
said  town. 

^'This  bond  is  issued  in  pursuance  of  an  election  held  in  said 
town  on  the  2.(Jth  day  of  March,  A.  1).  1872,  to  decide  whether 
eaid  town  should  purchase  and  donate  to  the  St.  Louis,  Kansas 
City  and  Northern  Railway  Company  two  hundred  acre's  of 
land  tor  machine-shop  purposes,  the  result  of  said  election  be- 
ing two  hundred  and  twenty-eight  votes  for  the  purchase  and 
donation,  and  one  vote  against  the  purchase  and  donation; 
and  in  pursuance  to  orders  of  the  board  of  trustees  of  the  in- 
habitants of  the  town  of  Moberly  made  on  the  18th  day  of 
April,  A.  J).  1872,  which  orders  were  made  in  accordance 
with  an  act  of  the  General  Assembly  of  the  State  of  Missouri, 
entitled  'An  act  to  authorize  cities  and  towns  to  purchase  lands 
.  and  to  donate,  lease,  or  sell  the  same  to  railroad  companies,' 
.approved  March  18,  A.  D.  1871. 

"In  witness  whereof  the  said  inhabitants  of  the  town  of 
Moberly  have  executed  this  bond,  by  the  chairman  of  the 
iboard  of  trustees  of  said  town  signing  his  name  thereto,  and 
-by  the  clerk  of  said  board  of  trustees,  by  order  of  said,  board, 
.attesting  the  same,  and  afhxing  thereto  his  signature  and  the 
-seal  of  said  corporation,  in  the  town  of  Moberly,  county  of 
Jlandolph,  State  of  Missouri,  on  the  Ist  day  of  May,  1872. 

"J.  B.  Freeman, 
'■'•Chttinnan'oftke  Board  of  Trustees  of  the 

Inhabitants,  of  the  Town  of  Moberlj/i 
^'Attest: 

"[seal.]     J.  W.  DoRSEY,  Clerk, 

"  Coupon  No.  1. 
■"$25.]        Moberly,  Randolph  County,  Missouri.        [$25; 
"  The  municipal  corporation  of  the  inhabitants  of  the  town 
of  Moberly  will  pay  the  bearer,  at  the  Bank  of  America,  in 
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the  city  of  New  York,  twenty-five  dollars,  on  the  1st  da}-  of 

May,  1872,  being  six  months'  interest  on  bond  No. ,  for 

$500.00.  J.  W.  Dorset,  Clerk." 

The  petition  also  avers  that  the  plaintift'  is  the  holder  of 
coupons  amounting  to  forty-two  hundred  dollars,  originally 
annexed  to  these  bonds,  but  now  detached  from  them,  which 
are  due  and  unpaid,  for  which  sum  he  asks  judgmetit.  To 
the  petition  the  defendant  demurred  on  the  ground,  among 
other  thitigs,  that  the  act  of  the  Legislature  nnder  which  the 
bonds  were  issued  is  in  conflict  with  the  Constitution  of  the 
State,  and  that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sustained  the  demurrer, 
and  the  plaintifi'  electing  to  stand  upon  his  petition,  final  judg- 
ment was  entered  thereon  for  the  defendant. 

The  judges,  however,  were  divided  in  opinion  upon  the 
questions  raised  by  the  demurrer,  and,  in  accordance  with  the 
statute,  have  certified  for  the  decision  of  this  court  the  fol- 
lowing points  upon  which  they  dift'ered,  nal^lely : 

First.  Whether  the  act  of  March  18,  1870,  entitled  "An  act 
to  authorize  cities  and  towns  to  purchase  lands  and  donate, 
lease,  or  sell  the  same  to  railroad  companies,"  recited  in  the 
bonds,  is  in  conflict  with  section  14  of  article  11  of  the  Consti- 
tution of  Missouri. 

Second.  Whether  the  petition  states  a  valid  and  sufficient 
cause  of  action. 

The  act  of  March  18,  1870,  under  which  the  bonds  were 
issued,  declares  that  "  it  shall  be  lawful  for  the  council  of  any 
city  or  the  trustees  of  any  incorporated  town  to  purchase  lands ' 
and  to  donate,  lease,  or  sell  the  same  to  any  railroad  company. 
Upon  such  terms  and  conditions  as  such  board  may  deem 
proper,  and  for  the  purposes  .of  assisting  and  inducing  such 
railroad  company  to  locate  and  build  machine  shops  or  other 
improvements  upon  such  lands;  and  for  such  purposes  to  levy 
taxes  upon  the  taxable  property  of  siich  city  or  town,  and  to 
borrow  money  and* to  issue  the  bonds  of'  such  city  or  town  for 
such  purposes :  Provided,  Amajority  of  the  qualified  voters  of- 
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siich  town  or  city,  at  a  special  election  to  be  held  therein,  shall 
assent  to  such  purchase  and  donatioD." 

Section  14  of  article  11  of  the  Constitution  of  Missouri  of 
1865,  with  which  it  was  contended  the  act  conflicted,  declares 
that  "the  General  Assembly  shall  not  authorize  any  county, 
city,  or  town  to  become  a  stockholder  in,  or  to  loan  its  credit 
to,  any  company,  association,  or  corporation,  unless  two-thirds 
of  the  qualified  voters  of  such  county,  city,  or  town,  at  a  regu- 
liar  or  special  election  to  be  held  therein,  shall  assent  thereto." 

To  meet  the  objections  to  the  alleged  invalidity  of  the  bonds, 
the  plaintifl:'  cited  the  act  of  the  Legislature  of  February  16, 
1872,  entitled  "An  act  to  protect  counties,  cities,  and  incorpo- 
rated towns  from  combinations  between  railroad  companies, 
county  courts,  city  councils  of  cities,  and  boards  of  trustees  of 
incorporated  towns,"  the  first  section  of  which  declares  that 
"no  County  Court  of  any  county,  citj'  council  of  any  city,  nor 
any  board  of  trustees  of  any  incorporated  town,  shall  hereafter 
have  the  right  to  donate,  take,  or  subscribe  stock  for  such 
county,  city,  or  incorporated  town  in,  or  loan  the  credit  there- 
of to,  any  railroad  company,  or  other  company,  corporation, 
or  association,  unless  authorized  to  do  so  by  a  vote  of  two- 
thirds  of  the  qualified  voters  of  such  county,  city,  or  incorpo- 
rated town.  And  any  justice  of  a  County  Court,  member  of 
a  city  council,  or  member  of  a  board  of  trustees  of  any  incor- 
porated to"rt^n,  who  shall  hereafter  vote  to  donate,  take,  or  sub- 
scribe stock  for  such  county,  city,  or  incorporated  town  in,  or 
loan  the  credit  thereof  to,  any  railroad  company,  or  other  com- 
pany, corporation,  or  association,  unless  authorized  to  do  so 
by  a  vote  of  two-thirds  of  the  qualified  voters  of  such  county, 
city,  or  incorporated  town,  shall  be  adjudged  guilty  of  a  felony, 
and  on  conviction  thereof  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  not  less  than  two  years." 

Other  sections  repeal  all  acts  or  parts  of  acts  inconsistent 
with  it.  The  act  took  effect  on  its  passage.  On  the  29th  of 
March,  1872,  the  Legislature  passed  another  act,  in  terms 
amending  the  first  section  of  the  act  of  March  18, 1870,  so  as 
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to  read  as  follows:  "It  shall  be  lawful  for  the  council  of  any 
city,  or  the  trustees  of  any  incorporated  town,  to  purchase 
land  and  to  donate,  lease,  or  sell  the  same  to  any  railroad 
company,  and  to  contract,  for  a  period  of  time  not  exceeding 
twenty  years,  with  such  i-ailroad  company,  for  the  payment  of 
all  or  any  part  of  the  taxes  which  may  at  any  time  be  levied 
by  the  authorities  of  such  town  or  city,  and  for  such  town  or 
city  purposes  only,  upon  property  of  such  railroad  company, 
and  upon  such  terms  and  conditions  as  such  board  of  said  city 
or  town  may  deem  proper,  for  the  purpose  of  assisting  and 
inducing  said  railroad  company  to  locate  and  build  machine, 
work,  or  other  shops,  or  other  improvements,  upon  such  land; 
for  the  purpose  of  such  purchase  to  levy  taxes  upon  the  tax- 
able property  of  such  city  or  town,  and  to  borrow  money  and 
issue  the  bonds  of  such  city  or  town  for  such  purpose :  Pro- 
vided, That  two-thirds  of  the  qualified  voters  of  such  town  or 
city,  at  a  regular  or  special  election  to  be  held  therein,  shall 
assent  to  such  purchase  or  donation." 
This  act  took  effect  on  its  passage. 

G.  C.  Yeaton  and  John  D.  Stevenson,  for  plaintift"  in  error. 

James  0.  Brodhead,  for  defendant  in  error. 

Field,  J. — The  object  of  the  inhibition  in  the  State  Consti- 
tution was  to  prevent  the  creation  of  debts  by  counties,  cities, 
and  towns  on  behalf  of  any  company,  association,  or  corpora- 
tion without  the  assent  of  two-thirds  of  their  qualified  voters. 
The  loan  of  their  credit — that  is,  the  placing  of  their  obligations 
for  the  payment  of  money  for  the  use  of  municipalities — was 
the  usual  mode  in  which  they  incurred  indebtedness.  Aid  in 
this  way  to  companies,  particularly  such  as  were  organized  for 
the  construction  of  railroads,  was  given  so  frequently  by  mu- 
nicipal bodies  in  Missouri  before  the  Constitution  of  1865  went 
into  effect,  as  in  many  instances  to  greatly  embarrass  and  sub- 
ject them  to  burdensome  and  oppressive  taxation  to  provide  for 
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the  interest  on  their  obligations  and  thp  ultimate  payment  of 
the  principal. 

Numerous  acts  of  the  Legislature  had  authorized  officers  of 
counties  and  cities  to  subscribe  for  stock  in  railway  companies, 
and  to  issue  bonds  for  their  aid  without  limit  as  to  amount  and 
without  the  previous  assent  of  those  who  were  to  be  taxed  for 
their  payment.  In  many  instances  the  road  hi  aid  of  which 
the  bonds  were  issued  was  never  constructed,  and  as  no  ben- 
efit resulted  to  the  counties  and  cities,  their  inhabitants  natu- 
rally felt  impatient  under  the  burdens  which  their  officers  had 
improvideutly  imposed. 

It  was  the  purpose  of  the  constitutional  provision  to  check 
these  abuses  by  requiring  the  previous  assent  of  two-thirds  of 
the  qualified  voters  of  the  municipal  bodies  before  any  more 
stock  should  be  subscribed  by  them  or  any  further  indebted- 
ness be  thus  incurred.  The  issue  of  obligations  directly  to  the 
company,  association,  or  corporation  without  such  previous 
assent  is  within  the  letter  of  the  prohibition,  and  to  purchase 
property  to  be  given  to  such  company,  association,  or  corpora- 
tion by  the  issue  of  obligations  to  others  without  such  assent  is 
within  its  spirit.  Both  modes  of  using  the  bonds  of  the  munic- 
ipality are  equally  a  use  of  its  credit,  the  difierence  being  that  the 
one  is  a  direct  and  the  other  an  indirect  way  of  employing  the 
credit  of  the  municipality  for  the  benefit  of  the  railway  com- 
pany. It  would  be  a  narrow  and  strict  construction  of  the  con- 
stitutional provision  to  hold  that  it  prohibited  the  creation  of 
indebtedness  by  a  municipality  by  a  direct  use  of  its  credit  for 
the  railway  company,  and  yet  permitted  such  creation  by  the 
indirect  use  of  it  for  the  same  purpose.  A  constitutional  provis- 
ion should  no;t  be  construed  so  as  to  defeat  its  evident  purpose, 
but  rather  so  as  to  give  it  effective  operation  and  suppress  the 
mischief  at  which  it  was  aimed.  In  accordance  with  this  princi- 
ple this  court  held,  in  Harshman  v.  Bates  County,  that  the  inhibi- 
tion in  question  extended  to  townships  in  Missouri  as  well  as  to 
counties,  cities,  and  towns,  although  townships  were  not  men- 
tioned.    To  contend,  said  the  coi;irt,  that  the  mere  subdivision 
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of  counties  into  townships  enabled  the  Legislature  to  evade  the 
constitutional  provision  is  to  ignore  the  manifest  iutention  and 
spirit  of  that  instrument;  that  it  could  not  be  possible  that  it 
was  intended  to  restrict  the  Legislature  as  to  counties  and  not 
to  restrict  it  as  to  mere  sectional  portions  of  the  counties.  (92 
U.S.,  547.) 

Considering  the  provision  in  this  spirit,  and  looking  at  the 
evil  to  be  prevented,  we  are  of  opinion  that  the  issue  by  the 
defendant  of  its  bonds  to  purchase  lands  to  be  donated  to  the. 
railway  here  was  a  loan  of  its  credit,  which  could  not  be  made 
without  the  assent  of  two-thirds  of  the  qualiHed  voters  of  the 
city.  It  is  true  that  a  loan  implies  a  return  of  the  thing  loaued 
at  some  future  daj'.  A  loan  of  credit  would,  therefore,  seem 
to  require  that  the  party  receiving  its  benefit  should  provide 
for  its  cancellation  by  the  payment  of  the  bonds  issued.  This 
being  so,  it  would  be  unreasonable  to  hold  that  whilst  the 
framers  of  the  Constitution  intended  to  prohibit  a  temporary 
use  of  the  credit  of  a  municipality  without  the  previous  assent 
of  two-thirds  of  its  qualified  voters,  they  were  willing  that  the 
absolute  gr^nt  of  the  credit  should  be  made  without  such  assent. 
We  do  not  think  that  .a  construction  leading  to  such  a  conclu- 
sion is  permissible.  The  act  of  March  18, 187Q,  was,  therefore, 
plainly  in  conflict  with  the  Constitution  of  the  State.  It  au- 
thorizes a  majority  of  the  voters  of  a  municipality  to  do  that 
which  the  Constitution  declares  the  Legislature  shall  not  au- 
thorize to  be  done  except  by  the  assent  of  two-thirds  of  its 
voters. 

The  Supreme  Court  of  Missouri  has  given  a  similar  con- 
struction to  the  constitutional  provision.  An  act  of  the  Legis- 
lature had,  among  other  things,  provided  for  the  establishment 
of  a  school  of  mines  and  metallurgy  as  a  branch  of  the  uni- 
versity of  the  State,  which  was  to  be  located  in  such  county 
ihaving  mines  as  should  donate  to  the  board  of  curators  of  the 
university,  for  buildings  and  other  purposes  of  the  school,  the 
greatest  available  amount  of  money  and  bonds.  The  act  au- 
thorized the  County  Court  of  a  county  desirous  of  making  a. 
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dotiation  to  issue  bonds  of  the  latter,  to  be  delivered  to  the 
board  of  curators  and  to  be  by  them  sold,  and  the  ijroceeds 
Used  in  the  purchase  of  the  land  and  the  erection  of  the  neces- 
sary buildings.  Under  this  act  the  County  Court  of  Phelps 
county  ordered  the  issue  of  bonds  at  different  times,  amounting 
in  all  to  $75,000,  to  be  used  as  mentioned,  and  their  delivery 
to  the  curators.  The  order  was  inade  without  the  assent  of 
two-thirds  of  the  qualified  voters  of  the  county,  and,  upon  the 
petition  of  the  State,  the  sale  of  the  bonds  was  enjoined,  the 
court  holding  that  their  issue  was  a  loan  of  credit  within  the 
constitutional  inhibition,  and  that  the  act  authorizing  their 
issue,  without  the  sanction  of  two-thirds  of  the  voters  of  the 
count}',  was  void.  It  stated  that  the  object  of  the  inhibition 
upon  county  courts  and  city  and  town  municipalities  was  to 
prfe'vent  them  from  taxing  the  people  without  their  assent. 
(57  Missouri,  178.) 

The  difference  between  that  case  and  the  one  at  bar  is  only 
in  the  mode  of  effecting  the  same  result.  There  the  bonds 
were  given  to  the  curators,  to  be  by  them  sold  and  the  proceeds 
invested  in  the  establishment  of  the  school  of  mines.  Here 
the  bonds  were  to  be  sold  by  the  municipality  issuing  them, 
and  the  proceeds  used  by  it  in  the  purchase  of  lands  to  be  do- 
nated to  the  railroad  company.  The  object  of  the  loan  in  both 
cases,  in  authorizing  the  Issue  of  the  bonds,  was  the  purchase 
and  donation  of  property  to  corporations.  As  remarked  by 
counsel,  it  is  difficult  to  see  how  the  fundamental  law  of  the 
State  could  be  evaded  by  a  change  of  the  parties  through 
whom  the  credit  of  the  municipality  is  to  be  converted  into 
«ioney.  In  either  case  the  debt  created  is  to  be  paid  by  tax- 
.ation. 

The  subsequent  case  of  the  County  Court  of  St.  Louis  county 
.against  Griswold  does  not  change  this  decision.  The  bonds 
there  considered  were  issued  to  purchase  lands  in  St.  Louis  for 
a  public  park  for  the  benefit  of  its  inhabitants.  There  was  no 
Joan  of  credit  for  the  use  of  any  other  parties  in  the  case.  (58 
Jilissouri,  175.) 
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The  act  of  the  Legislature  of  February  16, 1872,  upon  which 
much  rehance  is  placed  by  counsel  for  the  plaintiff,  is  merely 
prohibitory  in  its  character,  forbidding  the  officers  of  counties, 
cities,  and  towns  to  donate,  take,  or  subscribe  stock  in  any 
railroad  or  other  company,  corporation,  or  association,  or  the 
loan  of  their  credit,  without  the  previous  assent  of  two-thirds 
of  their  qualified  voters,  and  prescribing  a  punishment  for  a 
disregard  of  its  provisions.  It  confers  of  itself  no  authority. 
The  inhibition  upon  the  officers  of  a  county,  city,  or  town  to 
loan  its  credit  without  the  previous  asseut  of  others,  was  not 
an  authority  to  loan  it  when  such  assent  was  given.  Authority 
to  create  an  indebtedness  against  a  municipalitj',  except  on 
certain  conditions,  was  not  conferred,  because  the  attempt  thus 
to  create  it  was  made  punishable  as  a  crime.  Further  legis- 
lation was  needed.  Such  was  the  evident  opinion  of  the  Leg- 
islature of  the  State,  for  by  an  additional  act,  passed  on  the 
29th  of  March,  1872,  the  authority  was  given  in  terms. 

We  answer,  therefore,  the  first  question  certified  to  us  in  the 
affirmative  and  the  second  in  the  negative. 

Judgment  afl[irmed. 

Harlan,  J.  (dissenting.) — The  recitals  in  the  bonds  show 
that  an  election  was  held  in  the  town  of  Moberly  three  days 
before  the  passage  of  the  act  of  March  29, 1872,  to  wit,  on  the 
26th  of  March,  to  decide  whether  that  town  should  pur^chase 
and  donate  to  the  St.  Louis,  Kansas  City  and  Northern  Eail- 
way  Company  two  hundred  acres  of  land  for  machine-shop 
purposes;  that  two  hundred  and  twenty-eight  votes  were  cast 
in  favor  of  and  only  one  against  such  donation  and  purchase; 
that  the  bonds  in  question  were  issued  in  pursuance  of  that 
election  and  of  the  orders  'of  the  board  of  trustees  of  the  town 
made  on  the  18th  day  of  April,  1872;  and  that  such  orders 
were  made  in  accordance  with  the  aforesaid  act  of  March  18, 
1870. 

The  circuit  judge  conceded  it  to  be  the  settled  law  of  Mis- 
souri that  municipal  aid  could  be  given  to  railroad  companies 
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without  infringing  the  Constitution  of  the  State;  and  that  if 
machine  shops  constituted  an  integral  or  essential  part  of  a 
railroad,  or  were  necessary  for  its  convenient  use  or  opera- 
tion, then  the  act  of  March  18,  1870,  was  not  obnoxious  to  the 
principles  announced  in  Loan  Association  v.  Topeka,  20  Wall., 
655.  But  he  was  of  opinion  that  ;the  issuing  of  the  bonds  in 
suit,  to  be  used  in  the  purchase  and  donation  of  lauds  to  a  rail- 
road companj'  for  machine-shop  purposes,  was  a  "  loan  of  credit" 
upon  the  part  of  the  town  within  the  meaniqg  of  the  State 
Constitution ;  and  that  consequently  the  act  of  March  18, 1870, 
was  unconstitutional,  in  that  it  permitted  au  issue  of  bonds  for 
such  purposes  lupon  the  assent  only  of  a  majority  of  the  qualified 
voters  of  the  municipality. 

In  the  view  which  I  take  of  this  case  it  is  not  necessary  to 
decide  whether  this  transaction  was  or  not  a  loan  of  credit ; 
for,  assuming  that  it  was,  the  petition  must  be  regarded  as 
stating  a  valid  and  sufficient  cause  of  action  against  the  de- 
fendant if,  at  the  time  of  the  election  held  on  the  26th  March, 
1870,  the  act  of  March  17,  1870,  had  become  so  modiiied  by 
subsequent  legislation  as  to  require  the  assent  of  two-thirds  of 
the  qualified  voters  of  the  town  as  a  condition  precedent  to 
any  issue  of  bonds  to  be  applied  in  the  purchase  of  lands  to  be 
donated  to  the  railroad  company  for  machine-shop  purposes. 
And  such,  I  think,  was  the  legal  effect  of  the  act  of  February 
16,  1872.  The  first  clause  of  this  first  secticiii  declax-es  that 
"no  County  Court  of  any  county,  city  council  of  any  city,  nor 
apy  board  of  trustees  of  any  incorporated  town  shall  hereafter 
have  the  right  to  donate,  take,  or  subscribe  stock  for  such 
county,  city,  or  incorporated  town  in,  or  loan  the  credit  thereof 
to,  any  railroad  company,  *  *  *  unless  authorized  to  do  so 
by  a  vote  of  two-thirds  of  the  qualified  voters  of  such  county, 
cit}',  or  incorporated  town."  The  General  Assembly  of  course 
knew  when  they  passed  the  law  of  February  16, 1872,  that  the 
previous  statute  of  March  18,  1870,  had  assumed  to  authorize 
counties,  cities,  and  towns  to  make  donations  to  railroad  com- 
panies for  machine-shop  purposes  upon  a  bare  majority  vote 
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of  the  qualified  electors.  The  prohihition  against  donations 
thereafter,  except  with  the  sanction  of  two-thirds  of  the  qualified 
voters,  was,  in  view  of  former  legislation,  equivalent  to  an 
aflarmative  recognition  of  power  thereafter  to  make  such  dona- 
tions in  pursuance  of  the  provisions  of  the  act  of  February  16, 
1»72.  That  act  imported  into  the  act  of  March  18,  1870,  the 
requirement  of  a  two-thirds  affirmative  vote  as  a  condition 
precedent  to  anj'  donation  of  land  for  machine-shop  purposes. 
The  express  repeal  by  the  act  of  February  16, 1872,  of  all  parts 
of  laws  inconsistent  therewith  evinces  a  purpose  upon  the  part 
of  the  General  Assembly  to  do  something  more  than  declare  a 
violation  of  that  act  by  any  of  the  officers  therein  named  to  be 
a  felony.  Nor  was  it  intended  to  withdraw  from  counties, 
cities,  and  towns  authority,  under  any  circumstances,  to  make 
such  donations.  Manifestly  there  was  also  a  purpose  to  pro- 
vide against  the  possibility  of  donations  or  loans  of  credit  under 
any  existing  statute,  except  with  the  express  sanction  of  two- 
thirds  of  the  qualified  voters  of  the  municipality.  The  only 
difficulty  in  the  way  of  this  conclusion  arises  from  the  negative 
character  of  the  language  of  the  first  clause  of  the  act  of  Feb- 
ruary 16,  1872.  But  that  difficulty  seems  to  be  removed  by 
the  fact  that  a  previous  statute  having  assumed  to  confer  upon 
counties,  cities,  and  towns  the  power  to  make  donations  to  rail- 
road companies  for  machine-shop  purposes,  the  object  of  the 
act  of  February  16,  1872,  was  thereafter  to  require  the  previ- 
ous assent  of  two-thirds  of  the  electors,  and  to  repeal  all  acts 
or  parts  of  acts  inconsistent  with  that  requirement.  The  bonds 
upon  their  face  show  the  assent  of  all  the  electors  voting  except 
one.  Had  these  bonds  recited  in  terms  that  they  were  issued 
in  pursuance  of  the  act  of  March  18,  1870,  as  modified  by  sub- 
sequent legislation,  there  would  have  been  no  ground  upon  which 
to  question  the  authority  to  issue  them. 

But  the  rights  of  the  purchaser  of  the  bonds  should  not  be 
sacrificed  because  the  reference  to  the  statute  by  authority  of 
which  they  were  issued  was  not  full  or  technically  accurate. 
When  the  election  was  held  the  statute  of  March  18,  18  70,  as 
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modified  by  that  of  February  16,  1872,  authorized  an  issue  of 
bonds  for  the  purchase  of  lands  to  be  donated  for  machine- 
shop  purposes,  tvvo-thirda  of  the  qualified  voters  of  the  town 
assenting  thereto.  The  provisions  of  that  statute,  as  thus  mod- 
ified, seem  to  have  been  complied  with. 

I  am  of  opinion  that  the  act  of  March  29, 1871,  passed  after 
the  election  of  March  26,  1870,  was  only  cumulative  legislti- 
tion,  so  far  as  it  related  to  subjects  embraced  iu  the  act  of 
March  17,  1870,  as  Tiiodified  by  the  act  of  February  16,  1872. 
I  think  that  the  act  of  March  17,  1870,  as  modified  by  the  act 
of  February  16,  1872,  was  constitutional,  and  that  the  petition 
states  a  good  cause  of  action  against  the  appellee,  even  if  the 
issue  by  the  town  of  bonds  for  the  purposes  indicated  was  a 
loan  of  credit  within  the  meaning  of  the  State  Constitution. , 

For  these  I'easons  I  feel  obliged  to  dissent  from  the  opinion 
and  judgment. 

Affirmed. 


Ouachita  County  v.  Joseph  C.  Wolcott. 

Under  the  Arkansas  statnte  law  of  January  6,  1857,  the  Connty  Court 
made  an  order  calling  in  for  cancellation  certain  county  wiirnuits,and 
barring  all  wliich  were  not  brought  in  by  a  certain  date :  Held,  That 
this  statute  was  a  valid  law,  as  it  merely  intended  to  expedite  and 
make  safe  the  keeping  of  the  county  accounts,  and  did  not  intend,  by 
giving  the  County  Court  autliority  to  make  such  an  order,  to  deprive 
the  Federal  cowts  of  their  jurisdiction,  and  tliat  such  order  was  valid 
and  binding  on  the  plaintiff  in  this  case,  even  in  a  suit  in  the  Federal 
court. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

F.  W.  Compton  and  A.  H.  Garland,  for  plaintiff  in  error. 

U.  M.  Rose,  for  defendant  in  error. 
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Miller,  J. — This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  judges  of  the  Circuit  Court  for 
the  Eastern  District  of  Arkansas.  The  action  was  commenced 
in  that  court  March  10,  1876,  on  fifty-four  county  warrants  of 
Ouachita  county,  of  the  State  of  Arkansas,  the  plaintitt'  being 
a  citizen  of  another  State.  The  defense  was  that  on  January 
4, 1876,  tlie  County  Court  of  the  county  made  an  order  in  con- 
formity to  the  act  of  the  Arkansas  Legislature  of  January  6, 
1857,  calling  in  all  the  outstanding  warrants  of  the  county,  in- 
cluding those  sued  on  in  this  case,  for  the  purpose  of  examining, 
cancelling,  and  reissuing  the  same,  fixing  Friday,  the  7th  day 
of  April  of  that  year,  as  the  limit  of  time  for  presentation  of 
said  warrants.  The  order  notified  all  persons  holding  these 
warrants  that  they  might  deposit  them  with  the  clerk  any  time 
prior  to  that  day,  and  that  on  failure  to  do  so  the  holders  of 
said  warrants  would  be  forever  barred  from  any  claim  on  their 
account  against  the  couijty.  These  warrants  not  being  pre- 
sented, were  formally  declared  to  be  barred  by  order  of  the 
County  Court.  At  the  time  of  the  original  order  calling  in  the 
warrants  they  were  the  property  of  A.  A.  Tufts,  a  citizen  of 
the  State  of  Arkansas,  who,  some  six  weeks  thereafter,  sold 
them  to  Henry  M.  Cooper,  also  a  citizen  of  that  State,  both  of 
whom  had  legal  and  actual  notice  of  said  order. 

On  these  facts  the  circuit  judge  was  of  opinion  that,  as  plain- 
tiif  was  a  citizen  of  another  State,  and  had  brought  the  present 
suit  before  the  time  limited  for  bringing  in  the  warrants  under 
the  order  of  the  County  Court,  they  were  not  barred  under  the 
statute ;  while  the  district  judge  was  of  opinion  that,  because  of 
the  failure  to  comply  with  that  order,  the  suit  could  not  be 
maintained. 

The  circuit  judge  does  not  appear  to  have  rested  his  judg- 
meut  upon  any  idea  that  the  statute  of  Arkansas  violated  the 
contract,  and  was,  therefore,  void.  There  is  no  foundation  for 
such  a  proposition,  for  the  statute  had  been  the  law  of  the 
State  for  seventeen  years  when  the  warrants  were  issued. 
They  were,  therefore,  subject  to  its  operation.    Nor  is  there 
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any  objection  to  this  defense  on  the  ground  that  the  Avarrants 
were  negotiable  paper  in  the  mercantile  sense.  This  propo- 
sition is  carefully  considered  and  overruled  in  the  opinion  of 
this  court,  delivered  at  this  term,  in  the  case  of  Wall  v.  Mon- 
roe County,  where  this  question  was  involved. 

But  the  citizenship  of  the  plaintiff  and  the  right  to  sue  in 
the  Federal  court  seems  to  have  been  the  main  point  on  which 
the  judgment  of  the  circuit  judge  rested. 

Certainly  if  the  purpose  or  etfect  of  the  statute  of  Arkansas 
was  to  deprive  a  citizen  of  another  State  of  the  right  which 
the  act  of  Congress  gives  him  to  prosecute  any  legal  remedy 
he  may  have  in  that  court;  it  should  to  that  extent  be  disre- 
garded. And  the  circuit  judge  probdbiy  treated  the  Circuit 
Court  of  the  United  States  and  the  Connty  Court  of  Ouachita 
as  courts  of  co-ordinate  jurisdiction  over  the  same  subject  and 
the  same  parties,  and  therefore  disregarded  tlie  order  of  the 
County  Court  made  while  the  suit  was  pending  in  tlie  Circuit 
Court.  If  this  manner  of  looking  at  the  jurisdiction  of  tlie 
two  courts  were  the  trtie  one,  the  result  reached  by  the  court 
would  not  follow ;  for  the  County  Court,  according  to  the 
course  of  procedure  prescribed  by  the  statute,  having  first  com- 
menced proceedings,  of  which  the'then  holders  of  the  warrants 
had  due  notice,  and  the  paper  not  being  negotiable  as  mer- 
cantile paper,  the  final  judgment  of  that  court  bamng  the 
claim  of  the  holder  wasproperly  pleadable  puis  darrein  contin- 
vnnce  as  a  defense  to  the  action. 

But  we  do  not  think  this  is  the  correct  mode  of  viewing  the 
matter. 

The  statute  of  Arkansas,  though  a  peculiar  one,  is  a  law 
which  the  Legislature  of  that  State  had  a  right  to  make,  and 
which  is  valid  as  to  all  county  warrants  issued  after  its  enact- 
ment. It  was  a  regulation  designed  to  enable  the  officers  who 
had  charge  of  the  financial  affairs  of  the  county  tb  briilg  be- 
fore them  for  review,  adjustment,  and  renewal  all  the  outstand- 
ing orders  of  the  county,  that  they  might  know  the  amount 
of  the  debt,  detect  forgeries  and  frauds,  incorporate  interest 
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which  had  been  long  standing  in  a  new  warrant  with  the  prin- 
cipal, assign  each  warrant  to  pajTnent  out  of  its  appropriate 
fund,  and  make  arrangements  for  payment  according  to  pri- 
ority or  other  just  claim  of  preference.  There  can  be  no  doubt 
of  the  legislative  authority  to  do  this,  and,  as  a  means  of  en- 
forcing the  power  thus  conferred,  to  declai-e  that  warrants  not 
presented  after  due  notice  shall  no  longer  exist  as  debts  against 
the  county. 

We  see  no  reason  to  hold  that  such  a  proceeding  is  designed 
to  deprive  a  holder  of  these  warrants  of  his  right  of  action  in 
a  court  of  the  United  States.  The  effect  of  it  is  the  same  in 
both  State  and  Federal  courts.  If  the  party  neglect  to  per- 
form the  duty  which  the  law  imposed  on  him  as  a  holder  of 
such  warrant,  that  neglect  is  a  defense  in  either  court.  If  he 
had  presented  his  warrants  they  would  probably  have  been  re- 
issued, and  this  might  have  been  a  good  replication  to  the  plea; 
or  he  could  have  commenced  a  new  suit  in  the  same  court  on 
his  new  warrants. 

If,  after  presenting  his  warrants  in  due  time,  they  had  been 
illegally  declared  void,  or  rejected,  the  matter  might  have 
been  inquired  into  by  the  court.  But  the  holder  of  these  war- 
rants had  no  right  to  disregard  the  requirements  of  the  law, 
which  was  a  part  of  the  contract  on  which  they  were  issued, 
or  to  seek  to  evade  it  by  a  suit  in  the  Circuit  Coui't,  after  re- 
ceiving notice  that  he  was  called  on  to  comply  with  that  law. 
His  right  to  sue  in  the  Circuit  Court  is  not  denied  or  refused; 
but  when  that  court  comes  to  decide  his  case  the  decision  must 
be  governed  by  the  law  of  the  State  under  which  his  non- 
negotiable  warrants  were  issued,  by  one  of  its  municipal  bodies. 

It  is  ordered  to  be  certified  that  the  plea  and  the  facts  cer- 
tified to  us  constitute  a  good  defense,  and  the  judgment  of  the 
Circuit  Court  is  reversed. 

Eevbrsbd. 
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Joseph  SwAijr.  v.  Chester  A.  Arthur,  collector  of  the  port 
OF  New  York  ;  Herman  Fleitman,  Ewald  Fleitman,  and 
Frederick  Winkhaus  v.  The  Same  ;  and  Henry  Flbgen- 
heim  and  Siegfried  Rosenberg  v.  The  Same. 

1." Goods  snbstsintially  made  of  silk  will  be  treated  as  silk  commercially, 
uiilesp  it  directly  appears  that  commerce  has  given  another  name  to 
the  admixture. 

2.  Accnrdiii>!,iy  laces,  cigar  ribbons,  galloons,  and  braids  which  are  made 
of  silk  and  cotton,  but  with  a  large  preponderance  of  silk,  are  subject 
to  a  duty  of  sixty  per  cent,  ad  valorem  nniler  the  eighth  section  of 
the  revenue  act  of  June  30,  1S64. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Stephen  G.  Clarke,  for  plaintiffs  in  error. 

Edivin  B.  Smith,  Assistant  Attorney -General,  for  defendant  in 
error. 

Waite,  C.  J.— Section  8  of  the  tariff'  aict  of  June  30,  1864, 
(13  Stats.,  210,  ch.  171,)  provides  for  the  levy  and  collection 
of  duties  on  imports,  as  follows  : 

"On  all  dress  and  piece  silks,  ribbons,  and  silk  velvets,  or 
velvets  of  which  silk  is  the  component  material  of  chief  value, 
sixty  per  centum  ad  valorem..  On  silk  vestings,  pongees,  shawls, 
scarfs,  mantillas,  pelerines,  handkerchiefs,  veils,  laces,  shirts, 
drawers,  bonnets,  hats,  caps,  turbaus,  chemisettes,  hose,  mitts, 
aprons,  stockings,  gloves,  suspenders,  watch-chains,  webbing, 
braids,  fringes,  galloons,  tassels,  cords,  and  trimmings,  sixty 
per  centum  ad  valorem. 

"On  all  manufactures  of  silk,  or  of  which  silk  is  the  com- 
ponent material  of  chief  value,  not  otherwise  provided  for, 
fifty  per  centum  ad  valorem." 

In  one  of  the  cases  the  importation  was  of  laces,  in  another 
cigar  ribbons,  and  in  the  other  galloons  and  braids.  The  arti- 
cles in  each  case  were  made  of  silk  and  cotton,  but  the  silk 
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preponderated  so  largely  that  they  were  substa,ntjally  silk. 
The  collector  charged  them  with  duties  at  the  rate  of  sixty 
per  centum  ad  valorem,  as  silk  laces,  ribbon§,  galloons,  and 
braids,  while  the  importers  claimed  they  were  dutiable  at  tilty 
per  centum  only,  as  manufactures  of  which  silk  was  the  com- 
ponent material  of  chief  value,  not  otherwise  provided  for. 
These  suits  were  brought  to  recover  back  wha.t  had  been  paiil 
in  excess  of  tifty  per  centum.  In  the  cases, for  the  laces,  gal- 
loons, and  braids  the  evidence  was  positive  and  uticontradicted 
to  the  effect  that  they  were  substantially  made  of  silk,  and  there 
was  no  claim  that  they  were  commercially  known  otherwise 
than  as  silk  goods.  Upon  these  facts  the  court  directed  a  ver- 
dict in  favor  of  the  defendant.  In  the  case  for  the  ribbons 
the  jury  was  instructed  that  if  the . goods  were  made  substan- 
tially of  silk,  and  were  not  commercially  regarded  as  different 
from  silk  ribbons,  a  verdict  must  also  be  returned  for  the  de- 
fendant. In  the  last  ease  there  was  some  evidence  which,  it 
was  claimed,  showed  that  the  particular  kind  of  ribbon  im- 
ported had,  by  usage,  been  taken  out  of  the  commercial  desig- 
nation of  silk  ribbons.'  These  writs  of  error  have  been  brought 
to  reverse  the  judgments  which  followed  from  these  rulings. 
We  think  the  court  below  was  right  in  the  view  it  took 
of  the  law.  While  tariff  acts  are  generally  to  be  construed 
according  to  the  commercial  understanding  of  the  terms  em- 
ployed, language  will  be  presumed  to  have  the  same  meaning 
in  commerce  that  it  has  in  ordinary  use  unless  the  contrary  is 
shown.  Outside  of  commerce  there  can  hardly  be  a  doubt  that 
laces,  ribbons,  galloons,  and  braids  made  substantially  of  silk 
would  be  denominated  silk  goods.  Until,  then,  it  was  shown 
that  they  were  regarded  difi'erently  by  dealers,  it  was  right  to 
class  them  as  dutiable  at  sixty  per  centum.  The  burden  of 
bringing  them  under  the  reduced  rate  was  thrown  on  the 
importer.  So  far  as  the  laces,  galloons,  and  braids  are  con- 
cerned there  was  no  attempt  to  do  so,  and  in  respect  to  the 
ribbons  the  attempt  that  was  made  failed  before  the  jury.  We 
cannot  beUeve  that  what  are  bought  and  sold  in  the  market 
36  v2, 
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as  dress  or  piece  silks  are  not  in  commercial  designation  silks 
because,  they  are  to  some  extent  adulterated  with  a  cheaper 
fibre,  if  the  silk  so  far  predominates  over  the  inferior  material 
that  it  can  be  said  they  are  made  substantially  of  silk.  If  that 
is  true  of  piece  silks  it  certainly  must  be  of  laces,  ribbons,  gal- 
loons, and  braids.  So,  in  general,  it  may  be  said,  as  we  think, 
that  all  goods  made  substantially  of  silk  will  be  treated  as  silk 
commercially  unless  it  directly  appears  that  commerce  has 
given  another  name  to  the  admixture. 

The  judgment  in  each  of  the  cases  is  affirmed. 

Afmemed. 


..Edward  Bonham,  Edwin  Beeden,  James  McCartney,  and 
Adam  Ebnaid  v.  Thomas  B.  Needles,  auditor,  and  John 
C.  Smith,  treasurer  oe  the  State  of  Illinois,  et  al. 

a.  Hiivtcr  Towusliip  v.  Kenioclian,  2  TbansciSIpt,  p.  235,  approved. 

_2.  Where  autliority  ia  jtivtjii  to  a  corpoiation  to  issue  bonds,  and  those 
bonds  recite  upon  Iheir  face  that  they  wen;  issued  in  pur.inance  of 
sncli  aiithoritj',  sucli  recital  impoi'ts  a  compliance  with  the  requisites 
prescribed,  and  the  corpomtion  is  estopped  as  against  a  bona-Jide 
holder  from  proving  that  such  recital  is  untrue. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
;.iSouthern  District  of  Illinois. 

Thomas  J.  Henderson,  for  appellants. 

George  A.  Sanders,  for  Kernochan,  appellee. 

Harlan,  J. — This  suit  in  equity  was  commenced  in  the  Cir- 
cuit Court  for  Wayne  county,  Illinois,  and  was  thence  removed 
into  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois.  The  complainants  are  certain  tax-payers 
and  real-estate  owners,  suing  in  behalf  of  themselves  and  all 
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other  like  persons  in  the  Big  Mound  township  of  Wayne  county. 
The  original  deiendants  were  the  auditor  and  treasurer  of 
State,  the  clerk  and  treasurer  of  the  county,  the  collector  of 
the  township,  the  First  National  Bank  of  Springfield,  and  the 
unknown  holders  and  owners  of  certain  bonds  (with  their 
coupons) — five  in  number,  and  of  |1,000  each — issued  under 
date  of  April  1,  1870,  in  the  name  of  the  township,  and  made 
payable  twenty  years  after  date  to  the  Illinois  Southeastern 
Eailway  Company  or  bearer,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum.  The  bonds  purport  to  have  been  issued 
"by  the  township  to  aid  in  the  construction  of  the  Illinois 
Southeastern  Railway,  in  pursuance  of  the  authority  conferred 
by  an  act  of  the  General  Assembly  of  the  State  of  Illinois,  enti- 
tled 'An  act  to  incorporate  the  Illinois  Southeastern  Railway 
Company,'  approved  February  25, 1867,  and  an  act  amendatory 
thereof,  approved  February  24, 1869,  and  an  election  of  the 
legal  voters  of  the  aforesaid  township,  held  on  the  10th  day  of 
November,  1868,  under  the  provisions  of  said  act."  Upon 
each  bond  was  indorsed,  under  date  of  April  21,  1870,  a  guar- 
anty of  payment  by  the  Springfield  and  Illinois  Southeastern 
Eailway  Company,  and  the  certificate  of  the  State  auditor, 
under  date  of  July  19,  1870,  stating  that  it  was  that  day  reg- 
istered in  his  office  pursuant  to  the  provisions  of  "An  act  to 
fund  and  provide  for  paying  the  railroad  debts  of  counties, 
townships,  cities,  and  towns,  in  force  April  16,  1869." 

After  the  township  had  for  nearly  ten  years  regularly,  by 
an  annual  levy  and  collection  of  a  tax  for  that  purpose,  paid 
the  interest  on  the  bonds  as  the  same  became  due— the  order 
for  such  being  made  by  the  auditor  of  State — the  present  bill 
was  filed.  It  questioned  the  validity  of  the  bonds,  and  asked 
a  decree  restraining  the  officers,  who  were  made  defendants, 
irom  the  assessment  or  collection  of  taxes  to  meet  them.  Ker- 
nochan,  the  appellee,  a  citizen  of  Massachusetts,  and  the  owner, 
by  purchase  in  good  faith,  for  value,  of  all  the  bonds,  appeared 
in  the  State  court,  and  upon  his  petition  and  bond  the  cause 
was  removed  to  the  Circuit  Court  of  the  United  States  for  the 
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Southern  District  of  Illinois,  where,  after  issue  joined  and  proof 
taken,  the  bill  was  dismisse'd. 

The  controlling  questions  in  the  case  have  already. been 
determined  in  Township  of  Harter  v.  Kernochan.  It  was  there 
ruled  that  the  acts  of  Assembly,  recited  in  the  bonds  whose 
validity  is  here  involved,  were  not  repugnant  to  the  Constitu- 
tion of  Illinois  adopted  in  1848.  We  also  held  that  the  iifth 
section  .of  the  act  of  February  24,  1869,  conferred  upon  such 
jtownships  in  Wayne  and  Clay  counties  as  had  previously  voted 
,donations  to  the  Illinois  Southeastern  Railway  Company — the 
..qualified  voters  of  such  townships  assenting  thereto  at  a  reg- 
ular or  special  town  meeting  or  election — authority  to  issue 
bonds  in  payment  of  .such  donations.  The  township  of  Big 
Mound,  on  the  10th  of  [November,  1868,  voted  a  donation  of 
$5,000  to  the  railroad  company,  one-third  to  be  levied  and 
collected  by  special  tax  and  paid  to  the  railroad  company  in 
.each  of  the  years  1869, 1870,  and  1871 ;  in  lieu  of  which,  how- 
ever, the  company  bound  itself  to  take  township  bonds  if  req- 
•uisite  authority  to  issue  them  could  be  obtained  by  further 
legislation.  So  far  this  case  resembles,  in  its  essential  features^ 
Township  of  Halter  v.  Kernochan,  &c.  The  chief  difference 
between  that  case  and  the  present  one  is,  that  in  the  former 
the  recorded  proceedings  of  the  township  distinctly  showed 
that  the  bonds  were  voted  at  a  special  town  meeting,  duly 
called  and  held  to  consider  the  question  of  their  issue ;  while 
in  this  case  the  records  of  the  township  contain  no  evidence  of 
a  township  meeting, at  which  the  qualified  voters  assented  to 
the  issue  .of  bonds  in  payment  of  the  donation  voted  on  the 
10th  of  November,  1868,  except  a  certificate  of  William  Book, 
claiming  to  be  deputy  clerk  of  Big  Mound  town.  In  that 
certificate  he  states  that  "at  an  election  held  at  the  Yates 
school-house  on  the  28th  day  of  August,  that  the  majority  of 
the  voters  present  voted  in  favor  of  giving  bonds  to  the  South- 
.,eastern  Railway  Company  for  the  bonus.  This  August  28th, 
1869."  Several  witnesses  testify  that  an  election  was  held. 
But  the  correctness  of  the  decree  and  the  validity  of  the  bonds 
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in  the  hands  of  a  bona-fide  purchaser  do  not  depend  upon 
proof  in  this  suit  that  such  an  election  was,  in  fact,  duly  called 
and  held,  at  which  the  qualiiied  voters  assented  to  an  issue  of 
honds  in  payment  of  the  donation  previously  voted. 

The  statutes  to  which  we  have  referred  conferred,  as  we 
have  shown  in  Harter  Township  v.  Kernochan,  ample  author- 
ity upon  the  township  to  issue  bonds  in  payment  of  the  dona- 
tion voted,  the  qualified  electors  assenting  thereto  at  a  regular 
or  special  town  meeting.  The  bonds  recited  that  they  were 
issued  in  'pursuance  of  the  authority  conferred  by  those  statutes. 
Such  recitals  import  a  compliance  with  the  statute,  and  the 
township,  according  to  the  uniform  decisions  of  this  court,  is 
estopped  to  assert,  as  against  a  bona-fide  holder  for  value,  that 
such  recitals  are  untrue.  (Buchanan  v.  City  of  Litchfield,  1 
Transcript,  p.  216,  and  authorities  there  cited.) 

There  are  other  questions  in  the  case  which  couusel  have 
pressed  upon  our  consideration.  None  af  them  are,  in  our 
judgment,  vital  to  the  merits  of  the  case,  and  we  do  not  stop 
to  comment  upon  them. 

The  decree  is  affirmed.  Affirmed. 


The  United  States  v.  E.  J.  Quigley. 

Money  left  in  the  Confederacy  by  one  who  depaited  therefrom,  in  the 
liands  of  a  resident  ao;ent,  and  invested  by  that  agent,  cannot  be  cap- 
tured by  the  United  States  on  the  gronnd  tliat  such  act  constituted 
a  trading  across  tlie  lines,  and  if  so  seized  raaj'  be  recovered  back. 

Appeal  from  the  Court  of  Claims. 

Edwin  B.  Smith,  Assistant  Attorney -General,  for  appellant. 

John  D.  McPherson,  for  appellee. 

Waite,  C.  J. — The  facts  of  this  case,  as  gathered  from  the 
findings  below,  are  these:  In  1860  the  claimant,  a  native  of 
Georgia,  was  domiciled  at  Ualton,  in  that  State,  and  doing  busi- 
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ness  as  a  raerehant.  Aboi^t  the  time  the  State  seceded  he  left 
his  home  and  his  business  and  went  to  Indiana,  where  he  i"e- 
mained  until  the  end  of  the  war.  Before  leaving  he  appointed 
an  agent  to  manage  for  him  while  he  was  gone.  This  agent, 
in  1864,  bought  for  him,  with  moneys  collected  or  acquired 
on  his  account,  two  bales  of  cotton  that  were  afterwards  cap- 
tured by  the  military  forces  of  the  United  States  at  Savannah. 
The  proceeds,  $350.66,  are  now  in  the  Treasury  under  the  aban- 
doned and  captm'ed  property  act.  On  these  facts  the  Court  of 
Claims  gave  judgment  against  the  United  States,  and  to  reverse 
that  judgment  this  appeal  was  taken. 

As  was  very  properly  said  by  the  court  below,  if  this  claim- 
ant had  remained  at  home  in  his  native  State  and  served  the 
Confederacy  during  the  entire  war,  acquiring  his  money  and 
buying  his  cotton  himself,  this  judgment  would  be  right.  No 
actual  change  of  his  domicil  is  shown,  and  his  agent  has  done 
for  him  no  more  than  ho  might  himself  have  lawfully  done  if 
he  had  staid  where  his  property  was.  In  no  just  sense  was  he 
trading  across  the  lines  with  the  enemy  through  the  operations 
of  this  agent.  He  was  simply  saving  what  he  had  been  com- 
pelled to  leave  in  order  to  avoid  becoming  in  law  an  enemy 
of  his  government.  His  property  being  in  enemy  territory 
was  enemy  pi'operty,  and  subject  to  capture  as  such,  but  he 
was  both  in  law  and  in  fact  a  friend.  The  agency  he  left  be- 
hind was  only  to  manage  what  he  could  not  take  away,  and  as 
the  money  invested  in  the  cotton  was  collected  or  acquired 
through  this  agencj-,  we  will  presume  it  was  obtained  at  the 
place  he  left  rather  than  sent  through  the  lines.  If  the.  facts 
were  otherwise  the  United  States  should  have  caused"  it  to  be 
so  found.  No  other  reasonable  construction  can  be  given  to 
the  findings  as  they  appeai*  in  the  record,  than  that  the  cotton 
is  the  proceeds  of  the  property  invested  in  the  business  the 
claimant  was  compelled  to  abandon  in  order  to  avoid  becoming 
personally  implicated  in  a  rebellion  against  his  government. 

The  judgment  is  affirmed. 

Affirmed. 
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AnTOINB  DlTBTJCLET  V.  ThE  StATE  OF  LOUISIANA,  EX  REL.  JOHN 
C.  MONOURE. 

A  suit  is  begun  in  a  State  court  hy  a  defeated  candidate  for  a  State  office 
to  try  tlie  right  of  tlie  candidate  declared  elected  to  the  office.  The 
dett'iidant  removes  the  case  to  the  Federal  court,  alleging  that  many 
voters  were  prevented  from  voting  by  bribery  and  in  violation  of  the 
civil  rights  act,  and  that  the  poll  was  on  this  account  rejected  by  the 
returning  board  in  accordance  to  law  and  their  swoin  duty,  which 
rejection  elected  him  :  Held,  That  such  was  a  question  under  the 
Slate  law,  and  not  "  under  the  Coiistitution  and  laws  of  the  United 
States,"  and  that  the  case  was  not,  thortifore,  removable  under  the 
act  of  March  3,  1875. 

Error  to  the  Circuit  Court  of  the  TJnited  States  for  the  Dis- 
trict of  Louisiana. 

Joh7i  Ray,  for  plaintiff  in  error. 

Conway  Robinson,  for  defendant  in  error. 

Waite,  C.  J. — This  is  a  suit  begun  in  a  State  court  of  Lou- 
isiana on  the  20th  of  March,  1877,  to  try  the  title  of  Dubuclet, 
the  plaintifl"  in  error,  to  the  ofBce  of  treasurer  of  State,  the 
duties  of  which  he  was  performing  under  a  commission  from 
the  Governor,  dated  December  31,  1874.  The  allegations  of 
the  petition  are,  in  substance,  that  Moncure  was  in  fact  elected 
to  the  office  at  an  election  which  was  held  on  the  2d  of  No- 
vember, 1874,  but  that  the  returning  board,  by  a  false  and 
illegal  canvass  and  compilation  of  the  votes,  declared  that  a 
majority  were  in  favor  of  Dubuclet,  who  was  thereupon  com- 
missioned. 

On  the  2d  of  April,  1877,  Dubuclet  filed  his  petition  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the  United  States- 
for  the  District  of  Louisiana.  This  petition  was  granted  by  the- 
State  court,  but  when  the  case  got  to  the  Circuit  Court  it  was- 
remanded,  on  the  ground  that  it  was  not  in  law  removable. 
To  reverse  that  order  of  the  Circuit  Court  this  writ  of  error 
was  brought. 
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It  is  conceded  that,  according  to  the  decisions  in  Strauder  v. 
West  Virginia,  100  U.  S.,  303,  arid  Virginia  v.  Rives,  Id.,  313, 
a  case  was  not  made  for  removal  under  section  641  of  tlie  Re- 
vised Statutes.  We  think  it  equally  clear  that  the  showing  in 
the  petition  was  not  sufficient  to  effect  a  transfer  under  the  act 
of  March  3, 1875.  (18  Stat,  470,  ch.  137,  sec.  2.)  The  aver- 
ments rehed  on  for  this  purpose  are  as  follows: 

"Petitioner  further  represents  that  at  the  election  held  in 

this  State  on  the day  of  November,  A.  D.  1874,  for  State 

Ireasurer,  at  which  petitioner  was  a  candidate,  that  in  the 
parishes  of  De  Soto,  Bienville,  Union,  Grant,  and  other  par- 
ishes of  the  State  there  were  more  than  five  thousand  citizens 
of  color  of  the  State  of  Louisiana  and  of  the  United  States 
qualified  by  law  to  vote  at  said  election,  and  who  offered  to 
vote,  and  if  they  had  been  permitted  to  vote  would  have  voted 
for  petitioner  and  against  John  C.  Moncure,  relator,  and  who 
were  prevented,  hindered,  and  controlled  and  intimidated  from 
voting  for  petitioner  by  relator  Moncure  and  thpse  acting  in 
his  interest  by  means  of  bribery,  threats  of  depriving  them  of 
employment  and  occupation,  and  of  ejecting  them  from  rented 
houses,  lands,  and  other  property;  and  by  threats  of  refusing  to 
renew  leases  or  contracts  for  labor,  and  bj'  threats  of  violence 
to  them  or  their  families,  in  violation  of  their  and  your  peti- 
tioner's civil  rights,  and  in  violation  of  tfie  laws  of  the  United 
States  made  and  enacted  to  protect  the  civil  rights  of  citizens  of 
color  and  previous  condition  of  servitude. 

"Petitioner  further  represents  that,  in  consequence  of  said 
illegal  acts  and  violation  of  the  laws  of  the  State  of  Louisiana 
and  the  United  States  by  relator  Moncure  and  those  acting  in 
his  interest,  at  and  before  said  election,  and  for  the  purpose  of 
defeating  your  petitioner  for  treasurer  of  the  State  of  Louis- 
iana, that  the  returning  officers  of  election  of  the  State  of 
Louisiana,  in  accordance  to  law  and  their  sworn  duty,  duly 
ij-eturned  your  petitioner  elected  b}'  rejecting  the  votes  cast  in 
•the  several  parishes  and  at  the  several  polls  where  relators,  in 
their  petition,  complain  the  vote  should  have  been  counted  in 
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his  (Moncure's)' favor,  and  where  they  complain  the  vote  should 
not  have  been  counted  in  lavor  ot  petitioner. 

"Petitioner  further  represents  that  the  suit  of  relator  is  for 
the  object  and  purpose  of  depriving  your  petitioner  of  the  ofHce 
of  treasurer  of  the  State  of  Louisiana  by  reason  of  the  denial  of 
the  aforesaid  citizens  the  right  to  vote  on  account  of  race, 
color,  and  previous  condition  of  servitude,  in  violation  of  the 
laws  of  the  United  States  made  to  protect  the  equal  civil  rights 
of  petitioner  and  those  offering  to  vote  for  him,  and  by  reason 
of  the  right  guaranteed  by  the  fifteenth  article  of  amendment 
to  the  Constitution  of  the  United  States." 

If  all  that  is  here  alleged  be  true,  it  does  not  show  a  case 
"arising  under  the  Constitution  or  laws  of  the  United  States." 
If  Moncure  was  guilty  of  what  is  charged  against  him,  he  had 
violated  the  provisions  of  section  5507  of  the  Eevised  Statutes, 
but  that  gave  Dubuclet  no  right,  under  the  laws  of  the  United 
States,  to  have  the  entire  vote  of  the  designated  parishes  thrown 
out  by  the  canvassers  of  the  election.  Moucure  might  have 
been  prosecuted  for  what  he  had  done,  but  neither  his  prose- 
cution, conviction,  nor  punishment  would  of  itself  set  aside  the 
vote  of  the  parishes  or  polls  as  returned.  The  effect  of  such 
conduct  on  the  validity  of  the  election  depended,  so  far  as  this 
record  shows,  on  the  laws  of  the  State  and  not  on  those  of  the 
United  States.  Whether  Moncure  and  those  in  his  interest 
have  been  guilty'  of  a  crime  punishable  by  law,  may  d.epend 
alone  on  the  laws  of  the  United  States;  but  the  United  States 
have  not  as  yet  attempted  to  declare  what  effect  such  unlaw- 
ful acts  shall  have  on  the  election  of  a  purely  State  officer. 
The  laws  of  Louisiana,  it  is  conceded,  gave  colored  men  the 
I'ight  to  vote  at  all  elections,  and  because  in  this  case  they  were 
prevented  by  intimidation  from  exercising  that  privilege,  the 
properly  constituted  canvassing  board  of  the  State,  acting,  as 
is  alleged  by  Dubuclet  in  his  petition,  "  in  accordance  to  law 
and  their  sworn  duty,"  rejected  all  votes  from  the  parishes 
and  polls  where  intimidation  occurred,  and  thus  found  that  he 
was  elected.     Had  the  vote  of  these  parishes  been  counted, 
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the  result  would  have  been  in  favor  of  Moncure.  Thus,  ac- 
cording to  Dubuclet's  own  showing,  his  right  to  his  office 
depends  on  the  laws  of  the  State.  Because  the  laws  of  the 
State  required  the  returning  board  to  reject  the  votes  of  the 
parishes  and  polls  where  intimidation,  whether  of  white  or 
colored  voters,  materially  interfered  with  the  election,  the  ma- 
jority of  the  votes  cast  at  the  election,  which  could  be  counted, 
were  in  his  favor,  and,  therefore,  he  is  in  office.  Such  is,  in 
effect,  his  allegation  in  the  petition  for  removal.  Clearly,  then, 
on  his  own  showing,  his  right  arises  not  so  much  under  the 
Constitution  and  laws  of  the  United  States  as  under  those  of 
the  State. 

Section  2010  of  the  lievised  Statutes  gives  one  who  "is 
defeated  or  deprived  of  his  election,"  to  such  an  office  as 
Dubuclet  holds,  the  right  of  suing  for  his  office  in  the  courts 
of  the  United  States,  "  where  it  appears  that  the  sole  question 
touching  the  title  to  such  office  arises  out  of  the  denial  of  the 
right  to  vote,  to  citizens  who  oifer  to  vote,  on  account  of  race, 
color,  or  previous  condition  of  servitude."  That  certainly  is 
not  this  case;  for  Dubuclet,  instead  of  being  defeated  or  de- 
prived of  his  election,  is  now  in  office  under  his  election,  duly 
declared  pursuant  to  the  laws  of  the  State,  and  exercising  all 
the  duties  of  his  place  and  enjoying  all  its  privileges.  This 
section  provides  for  an  original  suit  by  one  out  of  office  to  get 
in,  but  not  for  the  removal  of  a  suit  against  one  in  office  to 
put  him  out.  It  is  unnecessary  to  discuss  the  validity  of  the 
law  in  its  application  to  purelj'  State  offices,  for  it  does  not 
affect  this  case.  It  is  one  thing  to  have  the  right  to  sue  in 
the  courts  of  the  United  States,  and  another  to  transfer  to  that 
jurisdiction  a  suit  lawfully  begun  in  a  State  court. 

We  think  it  clear  that  the  Circuit  Court  ought  not  to  have 
taken  jurisdiction  of  the  case,  and  its  judgment  to  that  effect 
is  consequently  affirmed. 

Affirmed. 
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The  Township  of  Lincoln  v.  The  Cambria  Iron  Company. 

1.  Where  there  is  any  ilefeet  in  a  pleading  wliicli  would  have  been  fatal 

on  (lemuner,  yet  if  the  issne  joined  be  such  as  necessaiMly  required  on 
tlie  ti'ial  iiroof  of  tlie  facts  so  defectively  stated  or  omitted,  and  witli- 
out  whicli  it  is  not  to  be  presiuned  that  the  judge  would  have  directed 
a  verdict,  such  defect  is  cured. 

2.  Want  of  performance  of  requisites  necessary  to  give  validity  to  munici- 

pal bonds  need  not  be  alleged  iu  a  declaration  on  them,  but  must  be 
set  up  as  matter  of  defense  by  the  corporation. 

3.  A  verdict  in  assumpsit  "tliat  the  defendant  is  guilty  in  manner  and 

form  as  alleged  in  the  declaration,"  is  sufficiently  certain  to  support 
a  judgment. 

Error  to  the  Circuit  Court  of  the  TJuited  States  for  the 
Western  District  of  Michigan. 

H.  F.  Sever  ens,  for  plaiutift*in  error. 

M.  J.  Smiley,  for  defendant  in  error. 

Bradley,  J. — The  principal  question  raised  in  this  case  by 
the  assignment  of  errors  is  as  to  the  sufficiency  of  the  first  and 
second  counts  of  the  declaration.  These  counts  are  upon 
certain  bonds  alleged  to  have  been  made  and  executed  by 
the  township  of  Lincoln,  in  the  county  of  Berrien  and  State 
of  Michigan,  in  aid  of  a  railroad  company;  and  the  objec- 
tion made  to  them  is,  that  they  do  not  aver  that  an  election 
was  held  to  authorize  the  issue  of  the  bonds,  as  required  by 
law,  and  do  not  aver  various  other  prerequisites  to  such  issue. 
The  question  is  whether  the  omission  to  make  these  averments 
is  error. 

The  law  from  which  the  authority  of  the  township  to  issue 
bonds  is  derived  was  passed  March  22,  1869,  and  was  entitled 
"An  act  to  enable  any  township,  city,  or  village  to  pledge  its 
aid,  by  loan  or  donation,  to  any  railroad  company,  &c." 

The  first  section  declared  that  it  should  be  lawful  for  any 
township  or  city  to  pledge  its  aid  to  any  railroad  company 
chartered  or  organized  under  and  by  virtue  of  the  laws  of  the 
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State  of  Michigan,  in  the  construction  of  its  road,  by  loan  or 
donation,  with  or  without  conditions,  for  such  sum  or  sums, 
not  exceeding  ten  per  centum  of  the  assessed  value  of  the 
propertj'  in  such  township  or  city,  as  a  majority  of  its  electors 
voting  should,  at  a  meeting  called  for  that  purpose,  determine. 
The  second  section  prescribed  the  manner  of  calling  the  elec- 
tion and  giving  notice  thereof.  The  third  section  directed 
the  manner  in  which  the  elections  should  be  conducted  and 
the  recording  of  the  proceedings  on  the  recoi'ds  of  the  town- 
ship or  city.  The  fourth  section  authorized  the  issue  of  coupon 
bonds  for  the  amount  of  aid  voted,  and  prescribed  the  form 
of  the  bonds  and  the  manner  of  their  execution ;  if  issued  by 
a  township,  they  were  to  be  executed  by  the  supervisor  and 
township  clerk,  and  under  the  seal  of  the  township,  if  it  had 
one.  Subsequent  sections  directed  that  the  bonds  when  exe- 
cuted should  be  delivered  to  the  State  treasurer,  as  trustee  for 
the  municipality  and  the  railroad  company ;  that  the  treasurer 
should  record  them  in  a  book,  so  as  to  show  their  amount, 
date,  number,  &c.,  and  that  he  should  deliver  them  out  to  the 
railroad  company  whenever  the  company  should  present  a 
certificate  of  the  Governor  of  the  State  that  it  had  complied 
with  the  provisions  of  the  act  and  was  entitled  to  the  bonds ; 
that  upon  delivering  them  he  should  indorse  upon  each  houd 
the  date  of  delivery,  and  notify  the  clerk  of  the  township  or 
city;  and  that  the  township  or  city  should  levy  the  necessary 
taxes  to  meet  the  interest  and  principal  as  they  became  due. 
The  eleventh  section  provided  that  no  bonds  should  be  deliv- 
ered to  the  railroad  company  until  it  should  have  complied 
with  the  conditions  voted,  and  completed  its  road  through  or 
into  the  township  or  city  concerned,  according  as  the  charter 
required,  and  thence  to  its  terminus  or  to  some  connecting 
line  of  railroad ;  or,  if  not  touching  such  township  or  city, 
then  that  it  should  have  completed  its  road  through  the  adjoin- 
ing municipality,  or  for  a  certain  number  of  miles  adjoining 
the  nearest  terminus. 

The  declaration,  after  referring  to  this  statute  and  stating 
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the  organization  of  the  Chicago  and  Michigan  Lake  Shore 
Kaih'oad  Company  under  the  laws  of  Michigan,  having  for  its 
object  the  construction  of  a  railroad  from  New  Buffalo  through 
and  beyond  the  township  of  Lincoln,  proceeds  in  the  tirst 
count  to  aver  that  on  the  1st  of  June,  1869,  the  township, 
acting  under  and  in  accordance  with  the  authority  conferred 
upon  it  by  said  act  of  the  Legislature,  made  a  donation  to  said 
railroad  company,  and  for  that  purpose  made  and  executed 
four  certain  bonds  payable  to  the  said  corripany  or  bearer,  (de- 
scribing them,)  which  bonds  were  duly  delivered  to  the  com- 
pany, as  provided  in  the  act;  that  the  plaiutiii",  the  Cambria 
L'on  Company,  on  a  certain  day  named,  and  before  the  matu- 
rity of  the  bonds,  became  and  is  now  the  owner,  holder,  and 
bearer  of  said  bonds  for  value ;  and  that  the  bonds  are  due 
and  have  not  been  paid.  The  second  count  describes  four 
other  bonds  issued  by  the  township  under  the  authority  given 
to  it  by  the  said  act  as  a  further  donation  to  the  said  railroad 
company,  and  certain  interest  coupons  attached  to  said  bonds 
and  payable  to  bearer,  of  which  it  is  stated  the  plaintiff  became 
the  lawful  owner  and  holder  for  value  before  maturity,  and 
which  have  become  due  and  have  not  been  paid.  The  decla- 
ration contained  also  the  common  money  counts.  The  de- 
fendant pleaded  in  abatement  want  of  service  of  process,  to 
which  plea  a  denmrrer  was  put  in  and  sustained  by  default 
for  want  of  a  joinder  in  demurrer.  The  defendant  also 
pleaded  the  general  issue  and  gave  notice  of  several  special 
defenses;  as,  that  the  Chicago  and  Michigan  Lake  Shore 
Kailroad  Company,  and  not  the  defendant,  was  owner  of 
the  bonds;  that  whatever  of  indebtedness  was  i-eferred  to  in 
the  declaration  arose  by  reason  of  a  vote  of  certain  of  the 
electors  of  the  township  to  aid  in  the  construction  of  the  rail- 
road of  the  Chicago  and  Michigan  Lake  Shore  Railroad  Com- 
pany; that  the  bonds  in  suit  were  delivered  to  said  company 
in  fraud  of  the  township,  and  "that  when  said  bonds  and  the 
coupons  for  interest  were  so  delivered  the  road-bed  of  said 
railroad  was  not  completed;  that  through  said  township  of 
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Lincoln  the  culveuls  were  not  built,  nor  were  the  bridges  done 
or  completed,  nor  was  said  railroad  fenced,  nor  were  the  ties 
laid  down,  nor  was  the  iron  laid  thereon,  nor  had  the  road- 
crossings  been  completed,  nor  the  cattle-guards  constructed." 

The  cause  came  on  for  trial,  and  the  following  is  the  record 
of  the  proceedings  which  subsequently  took  place : 

"This  cause  having  been  called  for  trial,  the  following  jury 
was  called  and  sworn,  to  wit,  [giving  the  names  of  the  jurors,] 
who  sat  together  in  the  jury  box  and  heard  the  evidence  this 
day  adduced,  the  arguments  of  counsel,  and  the  charge  of  the 
court,  and.  without  leaving  their  seats,  say  upon  their  oath  that 
the  defendant  is  guilty  in  manner  and  form  as  alleged  in  the 
declaration,  and  assess  its  damages  at  thesum  of  six  thousand 
two  hundred  seventy-three  dollars  and  thirty-two  cents  over 
and  above  its  costs  and  charges.  It  is  therefore  considered 
by  the  court  that  the  said  plaintiff  do  recover  against  the  said 
defendant  the  said  sum  so  assessed,  together  with  its  costs  and 
charges  to  be  taxed,  and  that  it  have  execution  therefor." 

We  think  it  very  clear  that,  after  a  verdict  upon  the  issues 
presented  by  this  record,  the  omission  in  the  declaration  to 
state  the  holding  of  the  election  and  the  occurrence  f)f  the 
other  preliminary  facts  which  the  law  required  to  precede  the 
issuing  of  the  bonds,  cannot  be  i-egarded  as  error.  It  is  a  rule 
of  the  common  law,  that  where  there  is  any  defect  or  omission 
in  a  pleading,  whether  in  substance  or  form,  which  would  have 
been  fatal  on  demurrer,  yet  if  the  issue  joined  be  such  as  nec- 
essarily required  on  the  trial  proof  of  the  facts  so  defectively 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed 
that  the  judge  would  have  directed  the  jury  to  give  the  ver- 
dict, such  defect  or  omission  is  cured.  (1  Wms.  Saund.,  228.) 
Or,  as  it  has  been  tersely  put,  a  verdict  cures  a  defective  state- 
ment of  a  title  or  cause  of  action,  but  not  the  statement  of  a 
defective  title  or  cause  of  action.  (1  Wms.  Saund.,  228c,  note.) 
Thed^edaration  in  this  case  states  that  the  defendant, the  town- 
ship of  Lincoln,  acting  under  and  in  accordance  with  the  au- 
thority conferred  by  the  act,  made  a  certain  donation  to  the 
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railroad  compan}',  and  for  that  purpose  did  make  and  execute 
the  bonds  in  question ;  that  the  bonds  were  afterward  duly 
delivered  to  the  company  as  provided  in  the  act, -and.  that  the 
plaintiff,  before  maturity,  became  the  owner  thereof  for  value. 
The  defendant  denied  all  this,  and  also  set  up  special  defenses — 
that  the  transfer  was  fraudulent,  that  the  road  was  never  built 
as  required  belore  the  delivery  of  the  bonds,  &c.  Now,  if  the 
township  could  only  make  the  donation  alleged  by  way  of  an 
election  duly  held,  it  was  the  duty  of  the  court  below  to  require 
proof  of  this  fact,  as  well  as  of  the  other  facts  necessarily  in- 
volved in  the  issue  as  made,  and  it  will  be  presumed  that  this 
was  done.  What  proof  was  sufficient  for  this  purpose  it  is  not 
necessary  to  decide,  as  no  exception  was  taken  on  that  point. 

But  we  do  not  think  ttfet  there  was  any  defect  in  the  dec- 
laration to  be  cured.  We  think  that  it  would  have  been  good 
on  demurrer.  The  township  had  authorit}'  by  law  to  issue  its 
bonds  by  way  of  donation  to  a  railroad.  It  did  issue  its  bonds. 
They  got  into  circulation  as  commercial  securities,  and  were 
purchased  by  the  plaintiff".  All  the  plaintiff  had  to  do  in  case 
of  non-payment  was  simply  to  sue  on  the  bonds.  If  tliere  was 
any  defense  to  them  by  reason  of  want  of  perforn^ance  of  any 
of  the  requisites  necessary  to  give  them  validity,  or  for  any 
other  cause,  it  was  for  the  defendant  to  show  it.  A  bond, 
especially  a  negotiable  bond,  is  a  jmma-facie  obligation  of  the 
obligor  if  he  has  capacity  to  make  it,  and  is  binding  according 
to  the  terms  and  conditions  apparent  on  its  face  until  the  con- 
trary be  shown.  Whether  an  alleged  defense,  when  set  up,  is 
or  is  not  good  against  the  particular  holder,  is  to  be  determined 
by  the  court  in  each  case.  How  far,  as  against  a  bona-fide  hold- 
er, the  obligor  may,  in  any  case,  go  behind  the  obligation  itself 
for  the  purpose  of  showing  a  failure  to  pursue  the  law  author- 
izing its  issue,  is  not  yet,  perhaps,  clearly  determined.  Here 
the  defendant  township  had  opportunity  to  set  up  any  defense. 
It  denied  all  the  averments  of  the  declaration,  and  also  gave 
notice  of  the  non-performance  of  certain  conditions  to  be  per- 
formed by  the  railroad  company  preliminary  to  the  issue  of  the 
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bonds.  The  verdict  was  against  the  defendant,  and  no  erro- 
neous rulings  at  the  trial  are  complained  of.  We  think  that 
the  declaration  and  proceedings  as  exliibited  by  the  record  are 
not  obnoxious  to  any  just  exception. 

The  form  of  the  verdict  is  defective,  it  is  true,  finding  "that 
the  defendant  is  guilty  in  manner  and  form  as  alleged  in  the 
declaration";  but  this  is  a  mere  clerical  error  properly  amend- 
able. It  substantially  finds  the  issue  made  by  the  pleadings. 
The  declaration  was  in  assumpsit;  the  plea  was  a  general  de- 
nial of  the  allegations  of  the  declaration,  equivalent  to  a  plea 
of  non-assumpsit,  with  notice  of  special  matter.  The  verdict 
in  effect  says  that  the  defendant  did  promise,  and  violate  its 
promise,  as  alleged  in  the  declaration. 

We  think  there  is  no  error  in  the  record,  and  the  judgment 
of  the  Circuit  Conrt  is  affirmed. 

Affirmed. 


Edward  M.  Edwards  v.  The  United  States,  ex  red.  William 
F.  Thompson. 

By  the  coinmoii  l.iw,  which  seems  in  tliis  respect  to  be  tilso  the  law  of 
Michigan,  a  pnblic  oflice  cannot  be  laid  down  witliout  the  consent  of 
the  appointiiio;  power;  and,  thei-efore,  a  resignation  is  not  complete, 
so  as  to  take  effect  in  vacating  the  office,  until  accepted  either  by  a 
formal  declaration  or  an  election  to  fill  the  vacancy. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

H.  F.  Sererens,  for  plaintitf  in  error. 

M.  J.  Smiley  and  John  W.  Stone,  for  defendant  in  error. 

Bradley,  J. — ^William  F.  Thompson,  the  relator  of  the  de- 
fendant in  eri-or,  on  the  5th  day  of  September,  1874,  recovered 
a  judgment  in  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan  against  the  township  of  St.  Jo- 
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seph,  in  the  county  of  Bemen,  in  said  State,  for  the  sun),  qf 
$17,327.-86,  besides  costs. 

By  the  laws  of  Michigan  an  execution  cannot  be  issued 
against  a  township  upon  a  judgment,  but  it  is  to  be  "levied' 
and  collected  as  other  township  charges,"  and  when  collected 
to."  be  paid  by  the  township  treasurer  to  the  person  to  whom 
the  same  shall  have  been  adjudged."  (Comp.  Laws  of  1871, 
sec.  6630.)  The  mode  of  raising  money  by  taxation  in  town- 
ships is  prescribed  in  sections  992  and  997  of  the  Compiled 
Laws  of  1871,  which  make  it  the  duty  of  the  towpship  clerk, 
on  or  before  the  first  day  of  October  of  each  year,  to  make  and 
deliver  to  the  supervisor  of  the  township  a  certified  copy  of  all 
statements  on  file,  or  of  record  in  his  office,  of,  monej's  pro- 
posed to  be  raised  therein  iy  taxation  for  all,  purposes ;  and  it 
is  made  the  duty  of  the  supervisor,  on  or,  before  the  second 
Monday  of  said  month,  to  deliver  such  statemeints  to  the  clerk 
of  the  board  of  supervisors  of  the  coi^nty,,  to  be.  laid  by  him 
before  the  board  at  its  annual  meeting.  At  thi§  meeting  the 
board  are  required  fo  direct  the  several  amounts  to  be  raised 
by  any  township,  which  appear  by  the  certified  statements  to 
be  authorized  by  law,  to  be  spread  upon  the  assessment  roll  of 
the  proper  township,  together  with  its  due.  proportion  of  the 
county  and  State  taxes.  The  whole  is  then  certified  and  de- 
Hvered  by  the  clerk  of  the  boa,.rd  to  the  town  supervisor,  whose 
duty  it  is  to  make  the  individual  assessment  to  the  various  tax- 
payers of  the  township  in  proportion  to  the  estimate  and  valu- 
ation of  their  property.  The  assessment  roll  is  then  delivered 
to  the  town  treasurer  for  collection. 

The  judgment  in  the  present  case  not  being  paid,  and  the 
township  officers  having  refused  to  take  any  steps  to  levy  the 
requisite  tax  for  the  purpose,  the  relator,  on  the  11th  of  Octo- 
ber, 1876,  filed  his  petition  for  a  mandamus  against  Edward 
M.  Edwards,  sugeirvisor  of  the  township  of  St.  Joseph,  in  which 
he  set  forth  the  judgment,  and  alleged  that  on  the  26th  of 
September,  1876,  he  caused  a  certified  transcript  of  the  judg- 
ment to  be  served  on.  the  township  clerk,  with  proper  notice 
37  v2' 


570  Edwards  v.  The  United  States.      [Oct.  Term, 


ODinion  of  the  court. 


and  demand;  and  on  the  27th  of  September,  1876,  he  caused 
a  similar  transcript,  notice,  and  demund  to  be  served  on  Ed- 
wards, the  supervisor.  The  petition  further  alleged  that  these 
ofKcers  refused  to  do  anything  in  the  premises,  the  clerk  pre- 
tending to  have  resigned  liis  office.  An  alternative  mandamus 
was  issued  commanding  Edwards,  as  supervisor  of  the  town- 
ship, forthwith  to  deliver  to  the  clerk  of  the  hoard  of  supervis- 
ors of  the  county  a  statement  of  the  claim  of  relator  under 
and  by  virtue  of  the  judgment. 

Edwards  duly  filed  a  return  stating  that  he  was  not  super- 
visor, and  had  no  authority  to  perform  the  acts  required  of 
him  ;  that  at  the  general  election  of  April  3, 1876,  be  was  duly 
elected  supervisor,  and  qualified  and  entered'  upon  his  otfice, 
and  continued  in  otfice  until  the  7th  of  June,  1876,  when  he 
resigned ;  that  bis  resignation  was  in  writing,  as  follows :  "  To 
the  township  board  of  the  township  of  St.  Joseph,  county  of 
Berrien,  State  of  Michigan :  I  hereby  tender  my  resignation 
of  the  ofliice  of  supervisor  of  this  township.  St.  Joseph,  June 
7,  1876.  (Signed)  Edward  M.  Edwards."  That  this  written 
resignation  was  delivered  to  and  filed  by  the  township  clerk 
on  the  same  day ;  that  since  then  he  (Edwai'ds)  had  not  been 
nor  acted  as  supervisor,  nor  had  charge  of  the  records  or  papers 
of  the  office.  He  further  stated  in  his  return  that  the  town- 
ship clerk  had  never  delivered  to  him  any  certified  copj'  of  any 
statement  of  the  moneys  to  be  raised  by  taxation,  either  for  the 
purpose  of  paying  the  claim  of  the  relator,  or  for  any  other 
purpose. 

To  this  return  the  relator  demurred,  and  the  demurrer  was 
sustained  and  a  peremptory  mandamus  awarded.  The  pres- 
ent writ  of  error  is  brought  to  reverse  this  judgment. 

If  we  could  take  notice  of  the  affidavits  annexed  to  the  pe- 
tition -for  mandamus,  we  should  not  have  much  difficulty  in 
drawing  the  conclusion  that  the  pretended  resignations  of  the 
clerk  and  supervisor  were  either  simulated  or  made  for  the  pur- 
pose of  evading  compulsory  performance  of  their  duties.  But 
the  return  being  demurred  to  must  be  taken  as  true,  and  the 
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affidavits  cannot  be  considered.  The  only  question  to  decide, 
therefore,  is  whether  the  facts  set  forth  in  the  return  exhibit  a 
good  and  sufficient  answer  to  the  alternative  writ;  whether,  in 
other  words,  they  show  such  a  completed  resignation  on  the 
part  of  Edwards  as  amounts  to  a  deposition  of  his  office  of 
supervisor  of  the  township.  This  is  the  issue  made  by  the 
parties,  and  it  is  an  issue  of  law.  The  plaintiff  in  error  insists 
that,  having  done  all  that  he  could  do  to  discharge  himself  from 
the  office,  by  filing  a  written  resignation  with  the  township 
clerk,  his  resignation  was  complete.  The  defendant  in  error 
insists  that  a  resignation  is  not  complete  until  it  is  accepted  by 
the  proper  authorit\\  The  question,  then,  is  narrowed  down  to 
this:  Was  the  resignation  complete  without  an  acceptance  of  it, 
or  something  tantamount  thereto,  such  as  the  appointment  of 
a  successor  ? 

As  civil  officers  are  appointed  for  the  purpose  of  exercising 
the  functions  and  carrying  on  the  operations  of  government 
and  maintaining  public  order,  a  political  organization  would 
seem  to  be  imperfect  which  should  allow  the  depositaries  of 
its  power  to  throw  oft"  their  responsibilities  at  their  own  pleas- 
ure. This  certainly  was  hot  the  doctrine  of  the  common  law. 
In  England  a  person  elected  to  a  municipal  office  was  obliged 
to  accept  it  and  perform  its  duties,  and  subjected  himself  to  a 
penalty  by  refusal.  An  office  was  regarded  as  a  burden  which 
the  appointee  was  bound,  in  the  interest  of  the  community  and 
of  good  government,  to  bear.  And  from  this  it  followed,  of 
course,  that  after  an  office  was  conferred  and  assumed  it  could 
not  be  laid  down  without  the  consent  of  the  appointing  power. 
This  was  required  in  order  that  the  public  interests  might  suf- 
fer no  inconvenience  for  the  want  of  public  servants  to  execute 
the  laws.  (See  1  Kyd  on  Corp.,  c.  Ill,  sec.  4;  Willcock  on 
Corp.,  pp.  129,238,  239;  Grant  on  Corp.,  221,  223,  268;  1 
Dillon  on  Mun.  Corp.,  sec.  163 ;  Rex  v.  Bower,  1  B.  &  C,  585 ; 
Rex  V.  Lone,  2  Str.,  920;  Rex  v.  Jones,  2  Str.,  1146;  Hoke  r. 
Henderson,  4  Devereux,  29 ;  Van  Orsdall  v.  Hazard,  3  Hill, 
247;  State  v.  Ferguson,  31  N.  J.,  107.)     This  acceptance  may 
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be  manifested  either  by  a  formal  declaration  or  by  the  appoint- 
ment of  a  successor.  "  To  complete  a  resignation,"  says  Mr. 
Willcock,  "  it  is  necessary  that  the  corporation  manifest  their 
acceptance  of  the  offer  to  resign,  which  may  be  done  by  an 
entry  in  the  public  books,  or  electing  another  person  to  fill  the 
place,  treating  it  as  vacant."     ("Willcock  on  Corp.,  239.) 

In  this  country,  where  offices  of  honor  and  emolument  are 
commonly  more  eagerly  sought  after  than  shunned,  a  contrary 
doctrine  with  regard  to  such  offices,  and,  in  some  States,  with 
regard  to  offices  in  general,  may  have  obtained;  but  we  must 
assume  that  the  common-law  rule  prevails  unless  the  contrary 
be  shown.  In  Michigan  we  do  not  find  that  any  contrary  rule 
has  been  adopted;  on  the  contrary,  the  common-law  rule  seems 
to  be  confirmed  b}'  the  statutes  of  the  State,  so  far  as  their  in- 
tent can  be  gathered  from  their  specific  provisions.  By  sec- 
tion 690  of  the  Compiled  Laws  of  1871,  if  any  person  elected 
to  a  township  office,  (except  that  of  justice,)  of  whom  an  oath 
is  required,  and  who  is  not  exempt  by  law,  shall  not  quality 
within  ten  days,  he  is  subjected  to  a  penalty  of  $10.  By  sections 
691  and  693  resignations  of  officers  elected  at  township  meet- 
ings must  be  in  writing,  addressed  to  the  township  board,  who 
are  authorized  to  make  temporary  appointments  to  till  vacan- 
cies. [The  township  board  is  composed  of  the  supervisor,  the 
two  justices  of  the  peace  whose  term  of  office  will  soonest  ex- 
pire, and  the  township  clerk,  any  three  of  whom  constitute 
a  quorum.  (Sec.  706.)]  Kesignations  of  other  officers  are 
directed  to  be  made  generally  to  the  officer  or  officers  who 
appointed  them,  or  who  may  be  authorized  by  law  to  order  a 
special  election  to  fill  the  vacancy.  (Sec.  615.)  These  provis- 
ions indicate  a  general  intention  in  conformity  with  the  prin- 
ciples of  the  common  law.  They  make  the  acceptance  of  a 
township  office  a  duty,  and  they  direct  resignations  of  office 
generally  to  be  made  to  those  officers  who  are  empowered 
either  to  fill  the  vacancy  themselves,  or  to  call  an  immediate 
election  for  that  purpose — the  controlling  object  being  to  pro- 
vide against  the  public  detriment  which  would  ensue  from  the 


1880.]   ■  Edwards  v.  The  United  States.  573 


Opinion  of  l\^  court. 


continued  or  prolonged  vacancy  of  a  public  office.  The  same 
intention  is  manifested  by  section  649,  wbicb  prescribes  tbe 
term  of  office  of  township  officers  as  follows:  "Each  of  the 
officers  elected  at  sucb  meetings,  [that  is,  the  annual  meetings 
of  the  township,]  except  justices,  commissioners  of  highways, 
and  school  inspectors,  shall  hold  his  office  for  one  year,  mid 
until  his  successor  shall  be  elected  and  duly  qualified."  Here  is 
manifested  the  same  desire  to  prevent  a  hiatus  in  the  offices. 
There  is  nothing  in  the  sjiirit  of  this  legislation  to  indicate  that 
the  common-law  rule  is  discarded  in  Michigan. 

Section  617  of  the  Compiled  Laws  declares  that  "  every 
office  shall  become  vacant  on  the  happening  of  either  of  the 
following  events  before  the  expiration  of  the  term  of  such 
office :  First,  the  death  of  the  incumbent ;  second,  his  resig- 
nation ;  third,  his  removal  from  office,  &c.,  &c."  But  it  is  no- 
where declared  when  a  resignation  shall  become  complete. 
This  is  left  to  be  determined  upon  general  principles.  And 
in  view  of  the  manifest  spirit  and  intent  of  the  laws  above 
cited,  it  seems  to  us  apparent  that  the  common-law  require- 
ment— namely,  that  a  resignation  must  be  accepted  before  it 
can  be  regarded  as  complete — was  not  intended  to  be  abro- 
gated. To  hold  it  to  be  abrogated  would  enable  every  office- 
holder to  throw  off  his  official  character  at  will,  and  leave  the 
comnmnity  unprotected.  We  do  not  think  that  this  was  the 
intent  of  the  law. 

The  plaintiff  in  error  has  referred  us  to  several  authorities 
to  show  that  in  this  country  the  doctrine  that  a  resignation,  to 
be  complete,  must  be  accepted,  does  not  prevail.  But  whilst 
this  seems  to  be  the  rule  in  some  States,  it  is  not  the  case  in 
all.  In  majiy  States  the  common-law  rule  continues  to  prevail. 
In  Hoke  v.  Henderson,  4  Devereux,  1,  29,  decided  in  1832, 
Chief  Justice  Euffin,  speaking  for  the  Supreme  Court  of  North 
Carolina,  said :  "An  officer  may  certainly  resign ;  but  without 
acceptance  his  resignation  is  nothing,  and  he  remains  in  office. 
It  is  not  true  that  an  office  is  held  at  the  will  of  either  party. 
It  is  held  at  the  will  of  both.     Generally  resignations  are  ac- 
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cepted  ;  and  that  has  been  so  much  a  matter  of  course  with 
respect  to  lucrative  offices  as  to  have  grown  into  a  common 
notion  that  to  resign  is  a  matter  of  right.  But  it  is  otherwise. 
The  public  has  a  right  to  the  services  of  all  the  citizens,  and 
may  demand  them  in  all  civil  departments  as  well  as  in  the 
military.  Hence  there  are  on  our  statute  book  several  acts  to 
compel  men  to  serve  in  offices.  Every  man  is  obliged,  upon 
a  general  principle,  after  entering  upon  his  office,  to  discharge 
the  duties  of  it  while  he  continues  in  office,  and  he  cannot  lay 
it  down  until  the  public,  or  those  to  whom  the  authority  is 
confided,  are  satisfied  that  the  office  is  in  a  proper  state  to  be 
left  and  the  officer  discharged."  Similar  views  were  expressed 
by  Mr.  Justice  Cowen  in  1842,  in  delivering  the  opinion  of  the 
Supreme  Court  of  New  York  in  Van  Orsdall  v.  Hazard,  3  Hill, 
247,  248 ;  and  many  common-law  authorities  on  the  subject 
were  referred  to.  The  Supreme  Court  of  New  Jersey  main- 
tained the  same  doctrine  in  1864,  in  an  able  opinion  delivered 
by  the  present  learned  chief  justice,  in  the  case  of  The  State  v. 
Ferguson,  31  N.  J.  Law  E..,  107..  Speaking  of  the  officer  in 
question,  (an  overseer  of  highway,)  the  chief  justice  said  :  "If 
he  possess  this  power  to  resign  at  pleasure,  it  would  seem  to 
follow,  as  an  inevitable  consequence;  that  he  cannot  be  com- 
pelled to  accept  the  office.  But  the  books  seem  to  furnish  no 
warrant  for  this  doctrine.  To  refuse  an  office  in  a  public  cor- 
poration, connected  with  local  jurisdiction,  was  a  common-law 
offense  and  punishable  by  indictment."  After  reviewing  the 
authorities  cited  to  the  contrary,  particularly  that  in  1  McLean, 
512,  the  chief  justice  concludes:  "I  do  not  think  any  of  the 
other  cases  relied  upon  on  the  argument  sustain  in  the  least 
degree  the  doctrine,  but,  on  the  contrary,  they  all  imply  that 
the  resignation,  to  be  effectual,  must  be  accepted." 

In  Gates  v.  Delaware  County,  12  Iowa,  405,  referred  to  and 
much  relied  on  by  the  plaintiff  in  error,  whilst  the  court  asserts 
that  acceptance  is  not  necessary,  it  nevertheless  finds  that  there 
was  in  fact  an  acceptance  in  that  case.  The  county  judge,  to 
whom  the  superintendent  of  schools  addressed  his  resignation, 
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indorsed  it  "  resignation,"  and  filed  it  in  his  office  of  the  date 
specified;  which  act,  under  the  circumstances,  was  considered 
by  the  court  an  acceptance.  This  case,  therefore,  cannot  be 
regarded  as  definitively  settling  the  doctrine  even  in  Iowa. 

Much  reliance  is  also  placed  on  the  decision  of  Mr.  Justice 
McLean,  in  the  Circuit  Court,  in  U.  S.  v.  Wright,  1  McLean, 
509,  where  Wright  was  sued  as  surety  on  a  collector's  bond 
for  delinquency  committed  by  the  collector  after  he  had  sent 
his  resignation  to  the  President,  but  before  it  was  accepted. 
Justice  McLean  held  that  the  resignation  was  complete  when 
received,  and  that  the  defendant  was  not  liable.  In  announc- 
ing his  decision  he  used  this  broad  language  :  '.'  There  can  be 
no  doubt  that  a  civil  officer  has  a  right  to  resign  his  office  at 
pleasure,  and  it  is  not  in  the  power  of  the  Executive  to  compel 
him  to  remain  in  office."  Chief  Justice  Beasley,  of  New 
Jersey,  in  commenting  upon  this  language  in  The  State  v. 
Ferguson,  already  cited,  justly  observes:  "It  is  hardly  to  be 
supposed  that  it  was  the  intention  of  the  judge  to  apply  this 
remark  to  the  class  of  officers  who  are  elected  by  the  people, 
and  whose  services  are  absolutely  necessary  to  carry  on  local 
government;  or  that  it  was  the  purpose  to  brush  away  with  a 
breath  the  doctrine  of  the  common  law,  deepl}'  rooted  in  pub- 
lic policy,  upon  the  subject.  However  true  the  proposition 
maj'jbe  as  applied  to  the  facts  then  before  the  Circuit  Court,  it 
is  clearly  inconsistent  with  all  previous  decisions  if  extended 
over  the  class  of  officers  where  responsibility  is  the  subject  of 
consideration." 

But  conceding  that  the  law  in  some  of  the  States  is  as  con- 
tended for  by  the  plaintifl:'  in  error,  (and  he  cites  cases  to  this 
purpose  decided  in  Alabama,  Indiana,  California,  and  Nevada,) 
and  conceding  that  Justice  McLean's  decision  may  have  been 
correct  in  the  particular  case  before  him,  the  question  is,  what 
"is  the  law  of  Michigan  r  And. we  think  it  has  been  shown  that 
the  common-law  rule  is  in  force  in  that  State. 

Now,  in  the  present  case  it  is  true  that  the  defendant  in  his 
return  avers  that  he  resigned  his  office  on  the  7th  day  of  June,. 


376  Edwards  v.  The  United  States.      [Oct.  Term, 

Opinion  of  the  court. 

1876.  But  he  does  not  stop  here.  He  goes  on  to  show  pre- 
cisely what  he  did  do.  His  whole  return  on  this  branch  of  the 
subject  is  as  follows: 

"That  at  the  general  election  of  April  3, 1876,  this  respond- 
ent was  duly  elected  the  supervisor  of  said  township  of  St. 
Joseph,  and  on  April  8, 1876,  respondent  qualitied  and  entered 
upon  his  office  as  such  supervisor ;  that  respondent  continued 
in  said  office  of  supervisor  until  the  7th  day  of  June,  1876, 
when  this  respondent  resigned  his  office  as  such  supervisor; 
that  such  resignation  was  in  writing,  of  which  the  following  is 
a  true  copy: 

"'To  the  township  board  of  the  township  of  St.  Joseph, 
county  of  Berrien  and  State  of  Michigan :  I  hereby  tender  my 
resignation  of  the  office  of  supervisor  of  this  township.  St. 
Joseph,  June  7,  1876.  "'Edwakd  M.  Edwards.' 

"That  said  writing,  of  which  the  above  is  a  copy,  was  signed 
by  this  respondent,  and  after  being  so  signed  was  by  respondent 
delivered  to  and  filed  by  the  township  clerk  of  said  township 
of  St.  Joseph,  and  that  said  writing  was  so  delivered  to  and 
filed  by  said  township  clerk  on  the  7th  day  of  June,  1876; 
that  since  said  7th  day  of  June,  1876,  this  respondent  has  not 
been  the  supervisor  of  said  township  of  St.  Joseph ;  that  he  has 
not  acted  or  assumed  to  act  as  such  supervisor  in  any  particu- 
lar ;  that  respondent  has  not  since  said  June  7, 1876,  had  charge 
of  any  of  the  records  or  papers  of  said  office  of  supervisor." 

It  does  not  appear  that  the  resignation  was  ever  acted  upon 
by  the  township  board,  or  that  it  was  ever  presented  to  or  seen 
by  them,  or  that  the  board  was  ever  convened  after  the  resig- 
nation was  filed.  According  to  the  common-law  rule,  the  resig- 
nation would  not  be  complete,  so  as  to  take  effect  in  vacating 
the  office,  until  it  was  presented  to  the  township  board  and 
either  accepted  by  them  or  acted  upon  by  making  a  new  ap- 
pointment. A  new  appointment  would  probably  be  necessary 
in  this  case,  because  the  township  board  was  not  the  original 
Appointing  power.  The  supervisor  is  not  their  officer,  repre- 
sentative, or  appointee.     They  ovly  represent  the  township  in 
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exercising  the  power  vested  in  them  of  filling  a  vacancy  when 
it  occurs.  This  makes  them  the  proper  body  to  receive  the 
resignation,  because  they  are  the  functionaries  whose  duty  it  is 
to  act  upon  it. 

We  think,  therefore,  that  the  return  made  to  the  alternative 
mandamus  did  not  sufficiently  show  that  the  defendant  had 
ceased  to  be  supervisor  of  the  township. 

Other  excuses  for  not  obeying  the  mandamus  ai'e  propounded 
in  the  return,  as  follows: 

"Respondent  further  says  that  he  has  never  had  served  upon 
him  in  the  cause  in  which  said  alternative  writ  issued  any  pro- 
cess, notice,  or  paper  of  any  kind  except  said  alternative  writ. 

"And  respondent  further  shows  that  the  township  clai'k  of 
said  township  of  St.  Joseph  has  never  made  and  delivered  to 
respondent  anj^  certified  copy  of  any  statement  on  tile  or  of 
record  in  his  office  of  the  moneys  to  be  raised  by  taxation, 
either  for  the  purpose  of  paying  the  alleged  claim  of  the  relator 
or  for  any  other  purpose,  and  no  statement  whatever  of  the 
clerk  of  said  township  with  reference  to  the  amount  of  money 
to  be  raised  for  township  purposes  has  ever  been  delivered  to 
respondent." 

The  plea  of  non-service  of  the  writ  is  inadmissible.  The 
appearance  of  the  defendant  and  the  actual  making  of  the  re- 
turn are  a  sufficient  answer  to  it.  Non-service  may  be  good 
ground  for  a  motion  to  set  aside  proceedings  based  on  supposed 
service,  but  is  not  a  good  return  to  the  writ. 

The  excuse  that  the  clerk  did  not  deliver  to  the  defendant  a 
certified  statement  is  evasive.  Why  did  he  not  do  so  ?  Was 
there  collusion  between  them,  as  stated  in  the  petition  for 
mandamus  ?  The  defendant  does  not  state  that  the  clerk  re- 
fused to  deliver  him  a  statement,  nor  that  he,  the  defendant, 
applied  to  the  clerk  for  one.  Ilis  own  act  in  repudiating  his 
office  might  well  have  prevented  the  clerk  from  delivering  a 
statement  to  him.  It  is  to  be  presumed  that  on  reassuming  his 
duties  the  clerk  will  recognize  his  official  character  and  furnish 
the  requisite  statement.    But  if  the  clerk  should  refuse,  it  would 
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still  "be  the  defendant's  duty  as  supervisor  to  see  that  the  claim 
of  the  relator,  which  is  a  fixed  and  indisputable  liability  of  the 
township,  and  has  been  duly  presented,  is  placed  before  the 
board  of  supervisors  and  put  in  the  way  of  paj^ment  by  means 
of  taxation. 

We  think  the  return  was  insufficient,  and  the  demurrer  was 
well  taken.  The  judgment  of  the  Circuit  Court  is  therefore 
affirmed. 

Affirmed. 


The  Little  Eock  Water- Works  Company  v.  John  G-. 
Barrett  and  Richard  B.  Alexander. 

1.  A  decree  entered  in  the  lower  court  by  consent  binds  in  this  court  as 

well  as  ill  the  court  below. 

2.  Where  a  deed  gave  a  right  to  foreclose  a  mortgage  on  some  watei'- 

works,  "jjrovided  the  failui-e  to  pay  is  not  caused  by  the  city  "in 
which  they  are  located,  the  bill  to  foreclose  need  not  allege  that  fail- 
ure to  pay  was  not  caused  by  the  city,  but  that  is  a  matter  for  the 
defendant  to  set  up. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

W.  F.  Henderson  and  A.  H.  Garland,  for  appellant. 
W.  M.  Rose,  for  appellee. 

Miller,  J. — The  appellant,  a  corporation  under  the  laws  of 
the  State  of  Arkansas,  undertook  to  construct  a  system  of 
water-works  for  the  use  of  the  city  of  Little  Rock  and  the 
citizens  of  that  city,  under  an  ordinance  passed  by  the  city 
authorities. 

In  order  to  raise  the  money  necessary  to  do  this  work  the 
company  issued  its  bonds  to  the  amount  of  |80,000,  the  pay- 
ment of  which  was  secured  by  a  mortgage  on  the  entire  works 
and  property  of  the  company.  The  appellees  were  trustees  in 
that  mortgage,  and,  on  failure  of  payment  of  semi-annual 
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coupons  for  the  interest  on  the  bonds,  they  brought  the  present 
suit  to  foreclose  the  mortgage.  In  the  progress  of  the  suit  it 
was  removed  from  the  State  court  in  which  it  was  commenced 
into  the  Circuit  Court  of  the  United  States,  and  that  court 
appointed  a  receiver  to  take  charge  of  the  property  pending 
the  litigation.  The  court  rendered  a  tinal  decree  for  tlie  full 
amount  of  the  bonds  and  coupons  secured  by  t?ie  mortgage, 
and  ordered  a  sale  to  satisfy  that  amount,  from  which  this 
appeal  is  taken. 

Two  errors  are  assigned — 

.1.  The  appointment  of  a  receiver  by  the  Circuit  Court. 

2.  Eendering  a  decree  for  the  amount  of  the  bonds,  which 
by  their  terms  are  not  yet  due. 

As  regards  the  first  assignment  of  error,  it  is  sufficient  to 
say  that  the  record  shows  that  the  appointment  of  a  receiver 
was  made  by  consent  of  parties,  the  attorneys  of  appellant 
being  in  court  at  the  time.  However  other  parties  may  com- 
plain of  this  act — and  there  were  other  parties,  none  of  whom 
have  appealed — ^the  present  appellants  are  bound  by  their  con- 
sent in  this  court  as  well  as  in  the  court  below,  and  cannot  be 
heard  to  object  to  what  they  then  agreed  to. 

As  to  the  second  error  assigned,  the  counsel  for  appellant 
says  "  the  court  will  search  in  vain  through  the  bill,  two  amend- 
ed bills,  and  supplemental  bill  to  find  any  reason  why  the 
appellees  should  have  a  decree  for  the  payment  of  bonds 
which  will  not  be  due  for  many  years.''  Yet  in  the  very  body 
of  the  original  bill  is  a  long  extract  from  the  deed  of  trust  on 
which  the  suit  is  founded,  a  part  of  which  is  in  this  language: 

"  It  is  further  agreed  that  in  the  event  said  party  of  the  first 
part  [the  water-works  company]  shall  fail  for  the  space  of 
ninety  days  to  pay  the  semi-annual  interest  due  on  said  bonds 
as  and  when  the  same  may  become  due,  or  any  of  said  annual 
installments  of  the  sinking  fund  as  and  when  the  same  may 
become  due,  provided  that  such  failure  is  not  caused  by  the 
said  city  of  Little  Rock  under  the  contract  aforesaid,  after 
presentation  and  demand  of  the  payment  of  said  coupons,  or 
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after  the  demand  of  any  installment  of  said  sinking  fund,  then 
and  in  that  event  all  of  said  bonds  shall  become  due  and  pay- 
able, and  the  lien  hereby  created  may  be  enforced  for  the 
whole  debt." 

The  bill  shows  that  one  set  of  coupons  was  due  and  unpaid 
over  ninet}'  days  when  suit  was  begun,  and  others  fell  due 
during  the  litigation,  and  that  the  company  was  insolvent  and 
the  works  going  to  ruin.  The  copy  of  the  deed  of  trust  is 
made  a  part  of  the  bill  by  reference,  and  is  attached  to  it  as 
an  exhibit. 

It  is  said,  however,  that  it  does  not  appear  by  any  allegation 
of  the  bill  that  the  failure  to  pay  was  not  by  reason  of  the 
fault  of  the  city  of  Little  Rock  mentioned  in  the  mortgage. 
It  seems  probable  that  the  fault  of  the  city,  which  might  miti- 
gate the  failure  of  the  company  to  pay  its  interest,  so  far  as 
to  prevent  the  whole  sum  falling  due,  for  that  failure,  had 
reference  to  the  money  which  the  city  had  agreed  to  pay  for 
the  use  of  water  in  the  public  buildings  and  certain  hydrants 
which  were  to  be  for  public  use. 

If  there  was  any  such  fault  in  the  city  it  was  matter  of  de- 
fense to  be  made  out  by  defendants,  for  the  innocent  purchaser 
of  their  bonds  could  not  be  supposed  to  know  whether  the 
city  had  paid  as  it  should  or  not.  No  such  case  is  made  by 
appellant.  On  the  contrary,  the  case  shows  that  the  appellant 
did  not  construct  the  works,  but  let  out  the  job  to  Dennis 
Long  and  Samuel  A.  Miller;  that  by  reason  of  their  failure 
to  do  the  work  according  to  the  contract  of  the  company  with 
the  city  the  latter  refused  to  accept  it,  and  the  company  sued 
Long  and  Miller  for  that  cause  and  attached  the  work  they 
had  constructed,  which  suit  was  pending  when  the  foreclosure 
suit  began,  the  record  of  the  former  being  made  a  part  of  the 
latter.  It  was  obviously  the  fault  of  the  appellant,  and  not 
the  city,  which  caused  the  default  in  paying  the  coupons. 

As  these  are  all  the  errors  assigned,  and  they  are  not  sus- 
tained by  the  record,  the  decree  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed. 
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John  F.  B.  Thompson  v.  The  United  States,  ex  rel.  The 
Cambria  Iron  Company. 

A  pniceeiliiig  which  is  in  form  against  the  officers  of  a  townsliip  to  enforci^ 
tlie  performance  of  certain  of  their  official  duties,  bnt  which  is  in  sub- 
stance a  proceeding  against  tlie  township  itself  to  collect  a  debt  due 
by  tlie  township,  does  not  abate  I)y  the  resignation  of  those  officers 
and  tlie  .appointment  of  tlieir  successors,  or  by  the  expiration  of  their 
terms  of  office. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

H.  F.  Secerens,  for  plaintift"  in  error. 

M.  J.  Smiley,  for  defendant  in  error. 

Bradley,  J. — This  case  arises  npon  a  petition  for  a  man- 
damus to  compel  Thompson,  the  township  clerk  of  the  town- 
ship of  Lincohi,  in  the  county  of  Berrien,  State  of  Michigan, 
to  make  and  deliver  to  the  supervisor  of  the  township  a  certi- 
fied copy  of  a  judgment  recovered  against  it  by  the  Cambria 
Iron  Company,  the  petitioners,  in  order  to  its  being  placed 
upon  the  tax-roll  for  collection  and  payment.  The  questions 
arising  are  much  the' same  as  those  disposed  of  in  the  case  of 
Edwards  v.  United  States,  ante,  p.  568.  The  petition  states 
that  the  Cambria  Iron  Company  recovered  judgment  against 
the  township  of  Lincoln,  in  the  Circuit  Court  of  the  United 
States,  on  the  29th  of  May,  1876,  for  the  sura  of  $6,273.32, 
besides  costs,  and  caused  to  be  delivered  a  certified  copy  there- 
of to  Thompson,  the  township  clerk,  with  a  request  to  certify 
it  to  the  supervisor,  to  be  raised  by  tax  on  the  township,  but 
that  Thompson  declared  that  he  would  not  do  it,  and  pretended 
that  there  was  no  supervisor;  that  one  Mitchell  Spillman,  who 
had  been  supervisor,  had  resigned,  and  that  if  there  were  any 
supervisor,  still  he  would  not  do  it;  that  he  himself  had  re- 
signed, and  was  uot  clerk  of  the  township;  that  the  supervisor 
and  himself  had  both  resigned  for  the  express  purpose  of  de- 
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feating  the  collection  of  petitioner's  judgment  and  other  simi- 
lar claims.  The  petition  charges  that  the  said  supervisor  and 
clerk  have  fraudulently  combined  to  cheat  and  defraud  the 
petitioners  by  falsely  pretending  to  resign,  whereas  they  actu- 
ally continue  to  discharge  the  duties  of  their  ofKces,  setting 
forth  various  facts  corroborative  of  the  charge. 

The  court  below  having  granted  a  rule  to  show  cause  why 
a  mandamus  as  prayed  for  should  not  issue,  the  defendant 
filed  an  answer  to  the  petition  admitting  that  a  judgment  had 
been  entered  against  the  township,  as  stated  in  the  petition,  I)ut 
averring  that  it  was  not  a  valid  judgment,  because,  as  the  an- 
swer alleged,  the  court  never  obtained- jurisdiction;  that  no 
service  was  ever  had  of  process  in  the  cause  upon  the  super- 
visor of  the  township ;  that  Alonzo  D.  Brown,  upon  whom 
service  was  made,  was  not  at  the  time  supervisor,  and  that 
although  one  Clapp,  an  attorney,  appeared  for  the  township, 
he  was  never  employed  by  the  township ;  that  the  defendant 
was,  it  is  true,  duly  elected  clerk  of  the  township  in  April, 
1876,  hut  that  he  resigned  his  office  before  the  certified  copy 
of  the  judgment  was  served  upon  him,  by  filing  in  the  office 
of  the  clerk — that  is,  his  own  office — and  depositing  with  the 
files  of  the  township  a  written  resignation  addressed  to  the 
township  board ;  and  that  he  has  not  acted  as  clerk  since.  He 
admits  that  he  refused  to  certify  the  judgment,  but  did  so  be- 
cause he  was  not  clerk  and  because  there  was  no  supervisor, 
Spillman,  who  had  been  supervisor,  having  resigned>  This 
answer  was  demurred  to,  but  the  demurrer- was  overruled  and 
the  cause  came  on  for  trial.  The  jury  rendered  a  special  ver- 
dict, as  follows: 

"First.  That  on  the  23d  day  of  November,  1875,  Alonzo 
Brown,  upon  whom  the  declaration  was  served  in  the  original 
case  of  The  Cambria  Iron  Company  v.  The  Township  of  Lin- 
coln, was  supervisor  of  said  township  of  Lincoln,  and  was  such 
supervisor  at  the  time  the  declaration  in  said  cause  was  served 
upon  him  as  such  supervisor  by  the  marshal. 

"  Second.  That  George  S.  Clapp,  who  entered  his  appear- 
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ance  as  attorney  for  the  defendant  in  said  cause,  and  appeai'ed 
and  plead  therein  for  said  township  of  Lincohi,  was  duly  au- 
thorized by  said  defendant  to  appear  and  plead  for  it  in  said 
cause. 

"Third.  That  the  respondent,  John  F.  B.  Thompson,  was, 
at  the  time  of  the  service  of  the  order  to  show  cause  in  this 
case  why  a  mandamus  should  not  issue  against  hira,  clerk  of 
the  said  township  of  Lincoln,  arid  still  is  such  clerk,  and  has 
not  resigned  the  said  office. 

"Fourth.  That  Mitchell  Spillman  was,  at  the  time  the  said 
order  to  show  cause  was  served,  the  supervisor  of  said  town- 
ship, and  still  holds  the  said  office,  and  held  the  said  office  on 
October  1,  A.  D.  187(3." 

The  questions  raised  on  the  trial  were,  as  in  the  previous 
case  of  Edwards,  whether  the  tender  of  a  resignation  by  a 
supervisor  or  clerk  of  a  township,  by  filing  the  same  with  the 
clerk,  was  valid  and  eflectual  as  a  resignation,  so  as  to  dis- 
charge the  officer  of  his  official  character,  without  an  accept- 
ance by  the  township  board,  or  an  appointment  to  fill  the 
vacancy.  Such  a  resignation  was  relied  on  to  show  that 
Brown,  on  whom  process  in  the  original  action  was  served, 
•was  not  supervisor,  and  that  Spillman  was  not  supervisor,  and 
the  defendant  was  not  clerk  when  the  present  proceedings  were 
commenced.  As  we  have  fully  discussed  this  question  in  the 
previous  case,  it  is  not  necessary  to  say  anything  further  on 
the  subject.  The  ruling  of  the  court  below  was  in  conformity 
with  our  decision  in  that  case.  This  also  disposes  of  the  ques- 
tion of  the  appearance  of  Clapp,  the  attorney  in  the  original 
action,  he  having  been  employed  by  Brown,  the  supervisor. 

Another  question  raised  at  the  trial  was  whether  the  peti- 
tioner might  show  the  motive  and  intent  with  which  the  super- 
visor and  clerk  attempted  to  resign,  with  a  view  to  show  that 
it  was  done  for  the  purpose  of  defrauding  the  petitioners,  and 
avoiding  to  do  those  acts  which  were  necessary  to  the  collec- 
tion of  his  judgment.  The  court  allowed  evidence  to  be  given 
on  the  subject,  and  to  this  the  defendant  excepted.     We  do 
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not  see  why  the  evidence  was  not  admissible  for  the  purpose 
of  showing  that  the  attempted  resignation  was  simulated  and 
fraudulent.  But  it  is  not  necessary  to  decide  this  point,  since 
the  admission  of  the  testimony  did  not  injure  the  def«3ndant, 
because  the  attempted  resigiiations  were  not  completed  by  the 
acceptance  of  the  township  committee. 

Another  point  raised  was  that  it  appeared  by  the  township 
book,  oti'ered  in  evidence,  that  the  township  board  did  appoint 
a  successor, to  the  defendant  as  township  clerk  on  the  4th  day 
of  November,  1876,  after  the  cause  was  at  issue.  On  motion 
of  the  petitioner's  counsel  this  evidence  was  stricken  out,  for 
the  reasoii  that  such  fact  having  arisen  since  the  return  was 
made,  it  was  not  competent  under  the  issue  framed  thereon. 
It  does  not  appear  that  this  matter  was  in  any  way  brought  to 
the  notice  of  the  court,  or  sought  to  be  put  in  issue,  until  the 
evidence  was  oftfered  during  the  trial.  In  addition  to  this,  the 
evidence  was  not  conclusive.  It  did  not  show  that  the  at- 
tempted appointment  was  eifectual.  Had  the  point  been  prop- 
erly put  at  issue  the  whole  matter  could  have  been  known. 
We  think  the  court  was  justified  in  striking  out  the  evidence. 
As  a  matter  of  defense,  whether  in  abatement  or  in  bar,  it 
should  have  been  set  up  by  a  plea  puis  darrein  continuance,  or 
its  equivalent.  It  could  not  be  given  in  evidence  under  any 
of  the  issues  in  the  cause.  (Jackson  v.  Rich,  7  Johns.,  194; 
Jackson  (-.  McGall,  3  Cow.,  79.) 

But  we  cannot  accede  to  the  proposition  that  proceedings 
in  mandamus  abate  by  expiration  of  otSce  of  the  defendant 
where,  as  in  this  case,  there  is  a  continuing  duty  irrespective 
of  the  incumbent,  and  the  proceeding  is  undertaken  to  enforce 
an  obligation  of  the  corporation  or  municipality  to  which  the 
office  is  attached.  The  contrary  has  been  held  by  very  high 
authority.  (People  v.  Champion,  16  Johns.,  61;  People  v. 
Collins,  19  Wend.,  56 ;  High  on  Extr.  Rem.,  sec.  38.) 

We  have  had  before  us  many  cases  in  which  the  writ  has,' 
.without  objection,  been  directed  to  the  corporation  itself  in- 
stead of  the  officers  individually ;  and  yet,  in  case  of  disobedi- 
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ence  to  the  peremptory  mandamus,  there  is  no  doubt  that  the 
officers  by  whose  delinquency  it  was  incurred  would  have 
been  liable  to  attachment  for  contempt.  The  proceedings 
may  be  commenced  with  one  set  of  officers  and  terminate  with 
another,  the  latter  being  bound  by  the  judgment.  (Board  of 
Commissioners  v.  Knox  Co.,  24  How.,  376 ;  Supervisoi's  v. 
United  States,  4  Wall.,  435 ;  Von  Hoftman  v.  Quincy,  Id., 
535 ;  Benbow  v.  Iowa  City,  7  Walk,  313 ;  Butz  v.  City  of 
Muscatine,  8  Wall.,  575 ;  Mayor  v.  Lord,  9  Wall.,  409 ;  Com- 
missioners V.  Sellew,  99  U.  S.,  626,  aad  many  others.) 

And  so,  if  we  regard  the  substance  and  not  the  mere  form 
of  things,  a  proceeding  like  the  present,  instituted  against  a 
township  clerk  as  a  step  in  the  enforcement  of  a  township 
duty  to  levy  the  amount  of  a  judgment  against  it,  ought  not 
to  abate  by  the  expiration,  of  the  particular  clerk's  term  of 
office,  but  ought  to  proceed  to  final  judgment,  so  as  to  compel 
his  successor  in  office  to  do  the  duty  required  of  him,  in  order 
to  obtain  satisfaction  fFora  the  township.  The  whole  proceed- 
ing is  really  and  in  substance  a  proceeding  against  the  town- 
ship as  much  as  if  it  were  named,  and  is  in  the  nature  and 
place  of  an  execution.  If  the  resignation  of  the  officer  should 
involve  an  abatement,  we  would  alwaj's  have  the  unseemly 
spectacle  of  constant  resignations  and  reappointments  to  avoid 
the  effect  of  the  suit.  Where  the  proceeding  is,  in  substance, 
as  it  is  here,  a  proceeding  against  the  corporation  itself^  there 
is  no  sense  or  reason  in  allowing  it  to  abate  by  the  change  of 
individuals  in  the  office.  The  writ  might  be  directed  to  the 
township  clerk  by  his  official  designation,  and  will  not  be  de- 
prived of  its  efficacy  by  inserting  his  individual  name.  The 
remarks  of  Mr.  Justice  Cowen,  in  The  People  v.  Collins,  19 
Wend.,  68,  are  very  pertinent  to  the  case,  and  seem  to  us 
sound.  That  was  a  mandamus  to  commissioners  of  highways 
who  were  elected  annually,  and  it  was  objected  that  their 
term  would  expire  before  the  proceedings  could  be  brought  to 
a  conclusion.     Justice  Cowen  said: 

"The  obligation  sought  to  be  enforced  devolves  on  no  par- 
38  v2 
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ticular  set  of  commissioners,  and  no  right  is  in  question  which 
will  expii'e  with  the  year.  The  duty  is  perpetual  upon  the 
present  commissioners  and  their  successors,  and  the  peremp- 
tory writ  may  be  directed  to  and  enforced  upon  the  commis- 
sioners of  the  town  generally.  To  say  otherwise  would  be  a 
sacrifice  of  substance  to  form." 

In  this  connection  we  may  also  refer  to  the  recent  case  of 
Commissionei's  v.  Sellew,  99  U.  S.,  626. 

The  cases  in  which  it  has  been  held  by  this  court  that  an 
abatement  takes  place  by  the  expiration  of  the  term  of  office, 
have  been  those  of  otiicers  of  the  government  whose  alleged 
delinquency  was  personal,  and  did  not  involve  any  charge 
against,  the  government  whose  officers  they  were.  A  pro- 
ceeding against  the  government  would  not  lie.  (Sec.  v.  Mc- 
Garrahan,  9  Wall.,  298 ;  U.  S.  v.  Boutwell,  17  Wall.,  604.) 

We  think  that  the  proceedings  have  not  abated,  either  by 
the  resignation  of  the  clerk  and  the  appointment  of  a  successor, 
or  by  the  expiration  of  his  term  of  office,  even  if  it  sufficiently 
appeared  that  either  of  these  contingencies  had  occurred. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


IHenry  G.  Fisk,  Thomas  R.  Clark,  and  Thomas  J.'  Flags 
V.  Chester  A.  Arthur,  collector  of  the  port  of  New 
York. 

The  term  "mixed  materials"  in  the  tariff  act  of  1861  boiiig  descriptive 
rathei-  than  denominative,  mannfactul-ed  sliirtings  composed  of  linen 
and  cotton,  the  latter  being  the  material  of  chief  value  and  largely 
predominating,  are  dutiable  as  manufactures  of  cotton,  and  not  as 
mixed  materials,  under  the  acts  of  1861  and  1862,  unless  the  importer 
proves  that  the  addition  of  linen  made  a  substantial  change  and  was 
not  for  the  mei'e  purpose,  of  evading  the  law. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
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Stephen  G.  Clarke,  for  plaintifi's  in  eri'or. 

S.  F.  Phillips,  Solicitor -General,  for  defendant  in  error. 

Waite,  C.  J. — This  is  a  suit  to  recover  back  duties  paid 
under  protest.  The  goods  imported  were  manufactured  shirt- 
ings, not  made  up,  composed  of  linen  and  cotton,  the  cotton 
being  the  material  of  chief  value  and  largely  predominating. 
There  were  more  than  two  hundred  threads  to  the  square  inch, 
counting  the  warp  and  filling. 

The  act  of  March  2,  1861,  (12  Stats.,  192,  chap.  68,  sec.  ^2,) 
provided  for  a  duty  of  thirty  per  centum  ad  valorem  on  "  man- 
ufactures not  otherwise  provided  for,  composed  of  mixed  ma- 
terials, in  part  of  cotton,  silk,  wool  or  worsted,  or  flax."  The 
same  act  (sec.  14)  provided  for  specific  duties  on' all  manufac- 
tures of  cotton  not  bleached,  &c.,  having  a  certain  number  of 
threads  to  the  square  inch,  counting  the  warp  and  filling,  and 
being  of  certain  weights.  An  addition  was  made  to  the  duties 
oil  manufactures  of  mixed  materials  by  the  act  of  July  14, 
1862.  (12  Stats.,  557,  chap.  163,  sec.  13.)  By  an  act  passed 
June  27,  1864,  (13  Stats.,  208,  chap.  171,  sec.  6,)  the  duties  on 
manufactured  cottons,  as  provided  in  the  act  of  1861,  wei-e.to 
some  extent  changed,  and  a  general  clause  added  at  the  end  of 
the  section,  as  follows:  "All  other  manufactures  of  cotton,  not 
otherwise  provided  for,  thirty-five  per  centum  ad  valorem." 
On  the  3d  of  March,  1865,  (13  Stats.,  491,  chap.  80,  sec.  1,) 
the  rates  of  duty  on  manufactures  of  cotton  dependent  on  the 
weight  and  the  number  of  threads  to  the  square  inch  were 
somewhat  changed. 

By  the  act  of  April  30,  1842,  (5  Stats.,  565,  chap.  270,  sec. 
20,  now  sec.  2499  of  the  Revised  Statutes,)  it  was  provided 
that  there  should  be  levied  and  collected  on  each  and  every 
non-enumerated  article  which  bears  a  similitude,  either  in  ma- 
terial, quality,  texture,  or  the  use  to  which  it  may  be  applied, 
to  any  enumerated  article  chargeable  .with  duty,  the  same  rate 
of  duty  which  is  levied  and  charged  on  the  enumerated  article 
it  most  resembles  in  any  of  the  above  particulars ;  and  if  any 
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nou-enumerated  article  equally  resembles  two  or  more  eumer- 
ated  articles,  on  which  dift'erent  rates  of  duty  are  chargeable, 
it  shall  pay  the  highest  rate,  and  on  all  articles  manufactured 
from  two  or  more  materials  the  duty  shall  be  assessed  at  the 
highest  rate  chargeable  on  any  of  its  component  parts. 

The  collector  in  this  case  demanded  and  collected  the  duties 
at  the  rates  chargeable  on  manufactures  of  cotton  exceeding 
two  hundred  threads  to  the  square  inch,  while  the  importer 
claimed  the  goods  were  dutiable  under  the  acts  of  1861  and 
1862,  as  composed  of  mixed  materials.  The  suit  was  brought 
to  recover  back  the  excess  charged  by  the  collector,  and  on  the 
trial  the  court  instructed  the  jury  oti  the  conceded  facts  to  bring 
in  a  verdict  for  the  defendant.  This  instruction  is  assigned  for 
error  here. 

We  have  decided  at  this  term,  in  Solomon  v.  Arthur,  that 
the  mixed-material  clause  of  the  act  of  1861  was  descriptive 
rather  than  denominative,  and  that  because  goods  were  made 
of  mixed  materials  they  were  not  necessarily  stamped  with  the 
name  of  mixed  goods.  Consequently  goods  made  of  mixed 
materials  were  not  dutiable  under  that  clause  if  they  came 
properly  within  anj'  other  description  found  in  the  tariff  acts. 
The  act  of  1864  provides  for  all  manufactures  of  cotton,  so  that 
the  question  here  is  whether  these  goods  are  essentially  of  that 
character.  If  they  are,  they  are  not  dutiable  under  the  mixed- 
material  clause. 

In  Stuart  v.  Maxwell,  16  How.,  162,  it  was  held  that  the  act 
of  1842  brbught  goods  made  of  linen  and  cotton  within  the 
provision  of  the  tarift"  act  of  1846,  (9  Stats.,  46,  chap.  74,  sec. 
11,  sched.  D,)  which  imposed  a  duty  on  "  manufactures  com- 
posed wholly  of  cotton,  not  otherwise  provided  for."  It  was 
conceded  that  manufactures  of  cotton  and  linen  were  not  enu- 
merated in  the  act  of  1846,  but  we  said  that  "  By  providing 
for  the  principal  thing,  it  has  provided  for  all  other  things 
which  the  law  declares  to  be  the  same.  It  is  only  upon  this 
ground  that  sheer  and  manifest  evasions  can  be  reached.  Sup- 
pose an  article  is  designedly  made  to  serve  the  uses  and  take 
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the  pliiee  of  vsorne  article  described,  but  some  trifling  or  color- 
able change  is  made  in  the  fabric  or  some  of  its  incidents.  It 
is  new  in  the  market.  No  man  can  say  he  has  ever  seen  it 
before,  or  known  it  under  any  commercial  name.  But  it  is 
substantially  like  a  known  article  which  is  provide'd  for.  The 
law  of  1842  then  declares  that  it  is  to  be  deemed  the  same  and 
to  l)«  charged  accordingly."  The  effect  of  this  is  to  hold  that 
such  an  article  "is  provided  for  under  the  name  of  what  it  re- 
sembles." Here  all  manufactures  of  cotton  are  provided  for 
ill  the  act  of  1864  and  its  amendments,  and  the  article  now  in 
question,  in  material,  quality,  and  texture,  as  well  as  the  use 
to  which  it  is  to  bo  applied,  is  precisely  like  cotton  shirtings. 
As  cotton  largely  predominates,  we  think  the  burden  was  cast 
on  the  importer  to  show  that  the  change  was  substantial  and 
not  for  the  purpose  of  evading  the  requirements  of  the  law. 
It  is  not  pretended  that  the  new  article  had  acquired  any  dis- 
tinctive name  in  commerce,  or  that  it  was  in  any  material  re- 
spect different  from  similar  goods  manufactured  entirely  of 
cotton.  The  only  difference  between  this  case  and  that  of 
Stuart  V.  Maxwell  is,  that  here  it  is  claimed  the  articles  are 
enumerated  as  mixed  goods,  while  there  that  they  were  not 
enumerated  at  all.  There  it  was  held  that  they  were  not  non- 
enumerated  because  they  were  substantially  cotton  goods,  and 
here  we  think  for  the  same  reason  they  are  not  mixed  goods. 
They  are  substantially,  and  therefore  within  the  meaning  of 
the  tariff  acts  actually,  manufactures  of  cotton.  Linen  has 
been  used  to  a  limited  extent,  not  to  make  goods  of  "  mixed 
materials,"  but  to  make  "manufactures  of  cotton"  more  use- 
ful for  some  purposes.  To  hold,  upon  the  facts  as  they  are 
admitted  to  be,  that  these  goods  were  something  radically  dif- 
ferent from  cotton  shirtings,  would  be  to  encourage  evasions 
of  the  descriptive  terms  in  the  tariff  laws  "  bj'  some  trifling  or 
colorable  change  in  the  fabric,  or  some  of  its  incidents."  This 
we  are  not  inclined  to  do. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Ai'FIE,MED. 
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Walter  S.  Johnston,  rkceiver  of  the  National  Bank  of 
THE  State  of  Missouri,  v.  Sylvester  H.  Laflin  and 
James  H.  Britton. 

1.  In  sales  of  sliares  of  national  bank  stocks,  tlie  title,  as  between  vendor 

and  pui'ciiaser,  passes  as  soon  as  tlie  certificates  are  delivered,  with  a 
blank  power  of  attornej"^  to  transfer  on  the  bank  books.  .    . 

2.  Accordingly,  where  an  owner  of  such  shares  sold  thoni  to  a  bi'oker, 

without  knowing  for  whom  the  broker  was  bu3nnj>',  and  delivered  the 
certificates  and  a  power  of  attorney,  with  the  attorney's  name  left 
blank,  to  the  broker,  and  the  broker  delivered  them  to  tlie  president 
of  the  bank  for  the  bank,  who  filled  in  the  blank  power  of  attorney 
with  the  name  of  a  clei-k  in  the  bank,  the  oiiginal  vendor  was  not 
chargeable  with  the  knowledge  of  an  attorney  so  appointed,  sucli  an 
appointment  being  a  matter  between  the  bank  and  the  purchaser. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

Henderson  ^  Shields,  for  appellant. 

A.  W.  Slayback,  for  appellee  Laflin. 

Field,  J. — The  questions  .raised  in  this  case  are  important 
to  owners  of  shares  in  the  national  banks,  but  they  are  not 
difficult  of  solution.  The  delay  in  their  decision  has  been 
caused  by  the  great  pressure  of  business  upon  the  court,  and 
not  from  any  doubt  as  to  their  proper  disposition.  The  appel- 
lant, the  complainant  below,  is  the  receiver  of  the  National 
Bank  of  the  State  of  Missouri,  appointed  by  the  Comptroller 
of  the  Currency  on  the  27th  of  June,  1877.  The  hank  failed 
on  the  20th  of  that  month.  The  defendant  James  H.  Britton 
was  its  president,  and  had  been  so  for  some  years.  On  the 
16th  of  May,  1877,  and  for  some  time  previously,  the  defend- 
ant Laflin  was  a  stockholder  of  the  bank,  owning  eighty-five 
shares  of  full-paid  stock.  He  was  not  a  director  of  the  bank, 
nor  had  he  any  personal  knowledge  of  its  actual  financial  con- 
dition. It  is  to  be  presumed  that  he  regarded  that  condition 
as  sound,  for  up  to  the  time  of  the  failure  he  continued  to 
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deposit  funds  with  it  for  a  company  of  which  he  was  a  resi- 
dent director  at  St.  Louis.  On  the  day  mentioned.  May  16, 
1877,  he  sold  his  eighty-tive  shares  to  a  broker,  to  whom  he 
delivered  his  certificate  of  the  stock,  with  a  blank  power  of 
attorney  indorsed  thereon,  authorizing  the  attorney,  whose 
name  might  be  subsequentlj-  inserted  by  the  broker,  or  any 
other  party  becoming  the  owner  of  the  certificate,  to  transfer 
it  on  the  books  of  the  bank  in  such  form  and  manner  as  might 
be  necessary  or  required  by  its  regulations.  Laflin  did  not  at 
the  time  know  fo'r  whom  the  stock  was  bought ;  information 
on  the  subject  was  withheld  from  him.  He  received  for  the 
price  agreed  the  broker's  check  on  a  banking-house  in  St. 
Louis,  which  was  paid  the  same  day  on  presentation.  The 
broker  was,  however,  in  fact  acting  for  Britton,  the  president 
of  the  bank,  who  represented  that  he  was  purchasing  for  him- 
self, or  for  a  party  whose  name  he  did  not  disclose.  There 
was  no  intimation  that  he  was  making  the  purchase  for  the 
bank  or  in  its  interest.  He  gave  the  broker  his  individual 
check  on  the  bank  for  the  price  of  the  stock,  which  was  paid 
on  presentation.  Subsequently,  but  on  the  same  day,  he  re- 
ceived the  certificate  and  thereupon  directed  a  book-keeper  in 
the  bank,  named  Geralt,  to  fill  up  the  power  of  attorney  with 
his  (the  book-keeper's)  name,  and  to  transfer  the  certificate  to 
his  (Britton's)  name,  as  trustee,  on  the  transfer  book  or  stock 
register  of  the  bank,  which  was  accordingly  done.  He  had  at 
the  time  to  his  individual  credit  at  the  bank  several  hundred 
dollars  more  than  sufficient  to  meet  his  check.  He  had  for 
years  dealt  largely  on  his  own  account  in  its  stock,  and  there 
was  nothing  in  the  transaction  between  the  broker  and  him- 
self to  awaken  suspicion  as  to  its  legality  or  propriety.  Some 
days  afterwards,  on  the  29th  of  the  same  month,  at  an  election 
of  directors,  he  represented  and  voted  on  the  stock  purchased. 
It  appears,  however,  that  whiLst  the  shares  stood  on  the  offi- 
cial stock  register  in  the  name  of  Bi'itton  as  trustee,  without 
stating  for  whom  he  was  trustee,  the  transaction  was  entered 
oil  the  stock  ledger  in  an  account  with  him  as  "  trustee  of  the 
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bauk;"  and  by  his  directions  the  book-keeper  credited  his 
individual  account  with  the  amount  of  the  check  given  for  the 
shares,  and  charged  the  same  amount  to  the  "  sundry  stock  ac- 
count." In  other  words,  the  entries  on  the  books — other  than 
the  official  stock  register — -showed  that  the  stock  was  purchased 
by  Britton  for  the  benefit  of  the  bank  and  paid  for  with  its  . 
funds.  But  neither  Laflin  nor  the  broker  had  any  notice  of 
the  manner  in  which  the  transfer  was  made,  or  of  the  entries 
on  the  books  of  the  bank,  or  that  the  purchase  had  been  made 
with  its  funds.  The  book-keeper,  Geralt,  who  made  the  trans- 
fer and  the  entries,  had,  however,  actual  knowledge  of  the 
facts. 

The  present  suit  is  brought  by  the  receiver  of  the  bauk  to 
set  aside  the  purchase  of  the  eighty-five  shares,  to  compel 
Laflin  to  I'epay  the  money  received  and  Britton  to  retransfer 
to  him  the  shares  on  the  books  of  the  bank,  and  to  have  him 
declared  to  be  still  a  stockholder  in  respect  of  those  shares. 

The  statute  declares  that  the  capital  stock  of  every  national 
banking  association  shall  be  divided  into  shares  of  one  hundred 
dollars  each,  and  be  transferable  on  its  books  in  such  manner 
as  may  be  prescribed  by  its  by-laws  or  articles,  and  that  every 
person  becoming  a  stockholder  by  such  transfer  shall,  in  pro- 
portion to  his  shares,  succeed  to  all  the  rights  and  Habilities  of 
the  prior  holder.  There  was  no  by-law  of  the  association  here 
regulating  transfers  of  its  shares,  but  each  certificate  of  stock 
contained  this  provision  :  "Transferable  only  on  the  books  of 
the  said  bank,  in  person  or  by  attorney,  on  the  return  of  this 
certificate,  and  in  conformity  with  the  provisions  of  the  laws 
of  Congress  and  the  by-laws  which  may  be  in  force  at  the  time 
of  such  transfer." 

The  statute  also  declares  that  no  association  shall  be  the  pur- 
chaser of  any  shares  of  its  own  capital  stock,  unless  the  pur- 
chase be  necessary  to  prevent  a  loss  upon  a  debt  previously 
contracted.  The  purchase  by  the  bank,  through  its  president, 
in  the  present  case  was  not  made  to  prevent  such  a  loss.  Laflin 
was  not  indebted  to  the  bank  at  the  time  he  sold  his  shares. 
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The  receiver,  therefore,  starting  with  the  conceded  fact  that 
the  purchase  by  the  bank  was  prohibited,  and  therefore  ille- 
gal on  its  part,  seeks  to  charge  Laflin  with  the  consequences 
of  such  illegality,  as  though  he  had  dealt  directly  with  the 
bank,  or  had  known  at  the  time  that  the  purchase  was  made 
for  it.  He  assumes  such  knowledge  bj'  Laflin  because  the 
party  with  whose  name  the  blank  power  of  attorney  was  tilled, 
to  make  the  transfer  of  the  certificate  of  stock,  was  cognizant 
of  the  facts.  His  argument  is  substantially  this :  Tlie  transfer 
of  the  stock  is  not  complete  until  made  on  the  books  of  the 
bank,  and  the  attorney  who  made  it  knew  that  the  purchase 
was  .by  the  bank  and  with  its  funds,  and  his  knowledge  was 
the  knowledge  of  Laflin. 

The  general  doctrine  that  the  principal  in  a  transaction  is 
chargeable  with  notice  of  matters  afliecting  its  validity,  coming 
to  the  knowledge  of  his  agent  pending  the  proceeding,  is  not 
questioned.  Had  Geralt,  the  book-keeper,  been  appointed  by 
Laflin  to  make  the  sale,  and  had  he  in  negotiating  it  learned  the 
facts  as  to  the  purchase  and  use  of  the  funds  of  the  bank,  there 
would  be  ground  to  invoke  the  application  of  the  doctrine.  But 
such  was  not  the  position  of  Geralt  to  Laflin.  The  sale  was  con- 
summated, so  far  as  Laflin  was  concerned,  when  he  delivered 
the  certificate,  with  the  power  to  transfer  it,  to  the  broker. 
The  latter  did  not  mention  the  name  of  the  principal  for  whom 
he  was  acting.  .  He  declined  to  give  it.  Laflin  had  a  right, 
therefore,  to  treat  him  as  the  principal,  and  if  he  was  compe- 
tent to  make  the  purchase  the  sale  was  valid.  Shares  in  the 
capital  stock  of  associations,  under  the  national  banking  law, 
are  salable  and  transferable  at  the  will  of  the  owner.  They 
are,  in  that  respect,  like  other  personal  property.  The  statute 
recognizes  this  transferability,  although  it  authorizes  every  as- 
sociation to  prescribe  the  manner  of  their  transfer.  Its  power 
in  that  respect,  however,  can  only  go  to  the  extent  of  prescrib- 
ing conditions  essential  to  the  protection  of  the  association 
against  fraudulent  transfers,  or  such  as  may  be  designed  to 
evade  the  just  responsibility  of  the  stockholder.    It  is  to  be 
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exercised  reasonably.  Under' the  pretense  of  prescribing  the 
manner  of  the  transfer,  the  association  cannot  clog  the  trans- 
fer with  useless  restrictions,  or  make  it  dependent  upon  the 
consent  of  the  directors  or  other  stockholders.  It  is  not  nec- 
essary, however,  to  consider  what  restrictions  would  be  within 
its  power,  for  it  had  imposed  none.  As  between  Laflin  and 
the  broker,  the  transaction  was  consummated  when  the  certifi- 
cate was  delivered  to  the  latter,  with  the  blank  power  of  attor- 
ney indorsed,  and  the  money  was  received  from  him.  As 
between  them,  the  title  to  the  shares  then  passed;  whether 
that  be  deemed  a  legal  or  equitable  one  matters  not;  the  right 
to  the  shares  then  vested  in  the  purchaser.  The  entry  of  the 
transaction  on  the  books  of  the  bank,  where  stock  is  sold,  is 
required,  not  for  the  translation  of  the  title,  but  for  the  protec- 
tion of  the  parties  and  others  dealing  with  the  bank,  and  to 
enable  it  to  know  who  are  its  stockholders,  entitled  to  vote  at 
their  meetings  and  receive  dividends  when  declared.  It  is 
necessary  to  protect  the  seller  against  subsequent  liability  as  a 
stockholder,  and  perhaps  also  to  protect  the  purchaser  against 
proceedings  of  the  seller's  creditors.  Purchasers  and  creditors, 
in  the  absence  of  other  knowledge,  are  only  bound  to  look  to 
the  books  of  registry  of  the  bank.  But,  as  between  the  par- 
ties to  a  sale,  it  is  enough  that  the  certiticate  is  delivered  with 
authority  to  the  purchaser,  or  any  one  he  may  name,  to  trans- 
fer it  on  the  books  of  the  company,  and  the  price  is  paid.  If 
a  subsequent  transfer  of  the  certificate  be  refused  by  the  bank, 
it  can  be  compelled  at  the  instance  of  either  of  them.  (Bank 
V.  Lanier,  11  Wall.,  369;  Webster  v.  Upton,  91  U.  S.,  65; 
Bank  of  Utica  v.  Smalley,  2  Cowen,  777 ;  Gilbert  v.  Manches- 
ter Iron  Co.,  11  Wend.,  628  ;  Commercial  Bank  of  Buffalo  v. 
Kortright,  22  Wend.,  362;  Sargeant  v.  Franklin  Ins.  Co.,  8 
Pick.,  90.) 

The  transferability  of  shares  in  the  national  banks  is  not 
governed  by  different  rules  from  those  which  are  ordinarily 
applied  to  the  transfer  of  shares  in  other  corporate  bodies. 
The  power  of  attorney  indorsed  on  the  certificate  is  usually 
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written  or  printed,  with  a  space  iu  blank  for  the  name  of  the 
attorney  to  be  inserted,  for  the  accommodalion  of  the  pur- 
chaser. The  subsequent  filling  up  of  the  blank  by  him  with 
another  name  instead  of  his  own,  as  it  may  suit  his  convenience, 
does  not  so  connect  the  vendor  with  the  party  named  as  to 
charge  him  with  the  latter's  knowledge,  and  thus  affect  the 
previous  transaction.  A  different  doptrine  would  put  a  speedy 
end  to  the  signing  of  powers  of  attorney  in  blank;  and  instru- 
ments of  that  kind  are  of  great  convenience  iu  the  sale  of 
shares  of  incorporated  companies,  and  are  in  constant  use. 
The  name  with  which  the  blank  may  be  subsequently  tilled  up 
by  the  purchaser  is  not,  in  practice,  regarded  as  affecting  the 
previous  sale  in  any  respect,  but  as  a  matter  which  concerns 
only  the  purchaser.  It  would  be  a  source  of  disturbance  in 
business  if  any  other  result  were  attached  by  the  law  to  the 
proceeding. 

The  further  position  of  the  receiver,  that  the  assets  of  the 
bank  constituted  a  trust  fund  for  the  benefit  of  its  creditors, 
and  where  wrongfully  diverted  can  be  followed  in  whosesoever 
hands  they  can  be  traced,  may,  as  the  statement  of  a  general 
doctrine,  be  admitted;  but  it  has  nd  application  to  the  case  at 
bar.  Here  no  assets  of  the  bank  were  received  by  Laflin. 
What  he  received  came  from  the  broker,  the  only  person  with 
whom  he  dealt  or  whom  he  knew  as  principal  in  the  negotia- 
tion. The  circumstance  that  the  purchase  was  actually  in  the 
interest  of  the  bank — though  of  that  fact  the  broker  was  igno- 
rant— cannot  affect  the  latter's  character  as  principal,  so  far  as 
Laflin  was  concerned,  which  he  bore  in  the  negotiation. 

The  whole  transaction  on  the  part  of  Laflin  was  free  from 
any  imputation  of  fraud.  He  sold  his  shares  to  a  person  com- 
petent to  purchase  and  hold  them,  and  received  the  stipulated 
price.  It  would  be  a  perversion  of  justice  and  of  the  ordinary 
rules  governing  men  in  conmiercial  transactions  to  hold  the 
sale,  under  such  circumstances,  vitiated  by  the  relations  of  the 
purchaser  to  others  of  which  the  seller  had  no  knowledge  or 
any  grounds  to  entertain  a  suspicion.     The  validity  of  the  sale 
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of  stock  cannot  be  made  to  depend  upon  the  accident  of  the 
immediate  purchaser,  or  of  the  partj'  to  whom  he  maj'  transfer 
the  certificate,  in  tilling  up  the  blank  in  the  power  of  attorney 
with  the  name  of  a  person  to  make  the  formal  transfer  who 
is  acquainted  with  the  secret  interests  of  others  in  the  shares 
purchased.  The  validity  of  a  sale  and  its  completeness  must 
be  determined  by  the  relation  which  the  contracting  parties  at 
the  time  openly  bear  to  each  other. 

Of  course  the  whole  case  here  would  be  changed  if  the  sale 
by  Laflin  had  not  been  made  in  good  fuith,  but  was  made 
merely  to  evade  his  just  responsibility  as  a  stockholder,  or  to 
work  a  fraud  upon  other  stockholders  or  creditors  of  the  bank. 

Decree  afKrmed. 

Affirmed. 


Charles  Kern  v.  Frederick  W.  Huidekoper,  John  N.  Den- 
NisoN,  AND  Thomas  W.  Shannon. 

1.  If  the  statute  for  tli(;  removal  of  causes  lias  been  complied  with,  no 

formal  orclei'  of  removal  is  necessary  to  vest  the  Federal  coui'ts  with 
jm-Lsdictioii,  but  the  tiling  of  the  transcript  of  the  record  gives  it  jiuis- 
diction. 

2.  The  fact  that  a  State  conrt,  while  the  case  was  pending  in  it,  liad  pos- 

session of  the  subject-matter  of  the  controversy  by  its  officer,  cannot 
prevent  the  removal  of  the  case  to  the  Federal  court,  but  the  case  and 
tlie  res  are  both  transferred  to  tlie  Federal  court  by  the  removal. 

3.  After  an  improper  refusal  of  a  pel ition  for  removal  and  the  filing  of  a 

transcript  of  the  record  in  tin;  Federal  court,  all  subsequent  proceed- 
ings of  the  State  conrt  are  absolutely  void ;  and  contesting  the  suit  in 
tlie  State  court  after  such  refusal  Is  not  a  submission  to  its  jurisdiction. 

4.  The  filing  of  a  plea  to  the  jurisdiction  after  a  plea  in  bar  has  been  filed 

is  a  witiidrawal  of  the  plea  in  bar. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

E.  Walker,  for  plaintiff  in  error. 

Henry  Craioford,  for  defendants  in  error. 
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Woods,  J. — This  was  an  action  of  replevin  brought  by  Fred- 
erick W.  Hnidekoper,  John  N.  Dennison,  and  Thomas  W. 
Shannon  in  the  Circuit  Court  of  Cook  county,  Illinois,  at  its 
May  term,  1877,  to  wit,  on  May  22,  1877,  against  Charles 
Kern,  the  plaintifi"  in  error,  to  recover  the  possession  of  one 
thousand  tons  of  old  railroad  iron,  which  they  claimed  was 
wrongfully  detained  from  them  by  Kern. 

The  writ  of  replevin  was  issued  on  May  23,  1877,  and  upon 
the  same  day  was  served  by  the  coroner  of  the  county,  who, 
received  from  the  plaintitl's  in  replevin  a  statutory  bond  and 
delivered  to  them  the  possession  of  the  iron.  The  summons 
was  made  returnable  at  the  next  term  of  the  court,  which  be- 
gan on  the  third  Monday  of  June. 

Tiie  declaration,  which  was  filed  June  30,  alleged  that  plain- 
tiffs were  the  owners  and  lawfully  entitled  to  the  possession  of 
certain  goods  and  chattels,  to  wit,  the  iron  in  controversy, 
which  formerly  had  been  in  the  track  of  the  Chicago,  Danville 
&  Vincennes  Railroad,  but  that  it  was  then  lying  along  the  Mud 
Lake  track,  near  Twenty-fourth  street,  in  the  city  of  Chicago, 
and  that  it  was  of  the  value  of  eighteen  thousand  dollars ;  that 
on  May  9,  1877,  Kern,  the  plaintilf  in  error,  had  wrongfully 
taken  possession  of  said  iron,  and  still  detained  the  same  from 
them. 

Kern,  on  July  6,  1877,  pleaded  that  he  was  the  sherift"  of 
Cook  county,  and  that  lie  held  the  iron  by  virtue  of  two  certain 
executions  against  the  Chicago,  Danville  &  Vincennes  Rail- 
road Company  levied  on  the  same,  both  issued  upon  judg- 
ments in  the  Superior  Court  of  Cook  county,  one  in  favor  of 
the  Bank  of  North  America  and  the  other  in  favor  of  one 
John  McCaffrey,  for  the  aggregate  sum  of  about  eleven  thou- 
sand dollars ;  that  as  such  sheriff,  on  or  about  May  1, 1877,  the 
said  writs  being  then  in  full  force  and  unsatisfied,  he  took  said 
iron  and  detained  the  same  in  execution  of  said  writs,  and  that 
at  the  time  of  the' levy  the  iron  was  the  property  of  the  Chicago, 
Danville  &  Vincennes  Railroad  Company. 

On  May  31,  1877,  the  plaintiffs  tiled  in  the  court  their  peti- 
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tion  to  remove  said  cause  to  the  United  States  Circuit  Court 
for  the  Northern  District  of  Illinois.  The  petition  alleged  that 
the  defendant  Kern  was  a  citizen  of  the  State  of  Illinois,  and 
that  the  plaintifts,  at  the  institution  of  the  action,  were  and  still 
continued  to  be  citizens  of  States  other  than  the  State  of  Illi- 
nois; that  the  amount  in  controversy  in  the  suit  exceeded  five 
hundred  dollars,  and  there  had  been  no  trial  of  the  suit,  and 
the  same  could  not  have  been  tried  before  the  term  at  which 
said  petition  was  filed;  and  that  the  suit  involved  a  contro- 
versy between  citizens  of  different  States,  which  could  be 
wholly  determined  as  between  them. 

The  petition  was  accompanied  by  the  bond  required  by  the 
statute  of  the  United  States. 

On  June  2  the  court  denied  the  petition  for  removal  on 
the  ground  that  it  was  prematurely  presented  and  filed  ;  that 
at  that  date  no  declaration  had  been  tiled,  the  defendant  was 
not  in  court,  and  was  not  required  to  appear  until  the  third 
Monday  of  June. 

On  June  30  the  petition  of  the  defendants  in  error  and  their 
bond  for  removal  of  the  cause  being  still  on  file,  and  the  time 
for  the  appearance  of  the  plaintiff  in  error  having  passed,  the 
defendants  in  error  filed  their  declaration,  and  immediately 
moved  the  court  for  an  order  transferring  the. cause,  in  accord- 
ance with  their  petition,  to  the  United  States  Circuit  Court. 
This  motion  was  denied. 

On  July  6,  the  date  upon  which  the  plaintiii'  in  error  filed 
his  plea,  and  after  said  plea  had  been  filed,  the  defendants  in 
error  caused  an  order  to  be  entered  dismissing  their  petition 
for  the  removal  of  the  cause  filed  May  31,  and  immediately 
filed  another  for  the  same  purpose,  containing  the  same  aver- 
ments, together  with  a  bond,  as  required  by  the  statute. 

This  petition  was  also  denied  by  the  State  court. 

Nevertheless,  on  July  27,  1877,  the  plaintifts  below  tiled  a 
transcript  of  the  record  of  the  cause  in  the  clerk's  office  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
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Illinois,  the  term  of  said  court  prescribed  by  law  to  begin  on 
the  iirst  Monday  of  July  being  then  current. 

On  November  14,  1877,  the  said  term  of  the  United  States 
Circuit  Court  still  continuing,  that  court  made  an  order  ap- 
proving the  filing  of  the  said  record  on  July  27  preceding. 

On  June  5,  1878,  the  counsel  of  the  plaintitFs  below  moved 
the  United  States  Circuit  Court  that  an  order  be  entered  de- 
claring that  the  cause  had  been  removed  from  the  Circuit 
Court  of  Cook  county,  and  that  the  Circuit  Court  of  the  United 
States  had  exclusive  jurisdiction  thereof  by  reason  of  such  re- 
moval, and  that  the  cause  be  placed  on  the  trial  calendar  of 
the  court.  The  court  sustained  the  motion,  and  directed  an 
order  to  be  made  in  accordance  therewith. 

On  June  26,  1878,  the  defendant  below,  by  his  attorney,  en- 
tering special  appearance  for  that  purpose,  filed  a  written  mo- 
tion in  the  United  States  Circuit  Court  for  the  dismissal  of 
said  action.     This  motion  was  overruled. 

At  the  July  term,  1878,  of  the  Circuit  Court  of  Cook  county, 
that  court  still  claiming  jurisdiction  of  the  cause,  notwithstand- 
ing the  proceedings  for  its  removal  above  recited,  the  plain- 
tiffs below  filed  in  that  court  a  replication  to  the  plea  of  the 
defendant,  in  which  they  alleged  that  said  railroad  iron  at  the 
time  of  the  levy  was  the  property  of  the  plaintifis,  and  not  of 
the  railroad  company,  as  alleged  in  defendant's  plea. 

On  November  12,  1878,  the  defendant  below  moved  in  the 
Circuit  Court  of  the  United  States  for  leave  to  file  a  plea  to 
the  jurisdiction,  which,  after  argument  of  counsel,  was  granted. 
Thereupon,  on  the  same  day,  he  filed  the  following  plea : 

"The  defendant,  by  E.  Walker,  his  attorney,  comes  and 
prays  judgment  of  the  said  record  herein  filed,  because  he  says 
that  the  plaintiffs  first  instituted  their  said  action  of  replevin 
in  the  Circuit  Court  of  Cook  county,  in  the  State  of  Illinois, 
which  said  court  has  exclusive  original  jurisdiction  of  said  ac- 
tion, and  caused  the  clerk  of  said  State  court  to  issue  a  sum- 
mons against  the  said  defendant  and  a  writ  of  replevin,  under 
which  said  last-named  writ  the  property  described  in  said  writ 
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and  declaration  was  seized  by  the  officer  of  said  court  and 
delivered  to  the  said  plaintiff". 

"That  said  writs  were  made  returnable  to  the  June  term  of 
said  court,  A.  D.  1877,  at  which  said  term  the  said  defendant 
appeared  and  tiled  his  plea  to  said  declaration. 

"The  said  defendant  further  shows  that  long  after  the  tiling 
of  the  said  transcript  of  record  in  this  court  the  said  plaintiffs, 
to  wit,  at  the  May  term,  A.  D.  1878,  filed  in  the  said  Circuit 
Court  of  Cook  county  their  replication  to  the  said  defendant's 
plea,  and  at  said  term  of  said  State  court  prosecuted  their  said 
action  to  a  final  hearing,  and  such  proceedings  were  thereupon 
had  in  said  action  that  afterwards,  to  wit,  at  said  May  term,  to 
wit,  on  the  -Sth  day  of  June,  A.  D.  1878,  the  said  defendant, 
by  the  consideration  and  judgment  of  the  said  Circuit  Court  of 
Cook  countj',  recovered  a  judgment  against  the  said  plaintiffs 
for  the  return  to  him  of  the  property  described  in  said  decla- 
ration and  writ  of  replevin,  being  the  same  identical  property 
described  in  the  aforesaid  transcript  of  record,  and  for  his  costs 
in  said  action,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  said  Circuit  Court  of  Cook  county  more  fully 
appear,  which  said  judgment  is  in  full  force  and  unreversed 
and  unsatisfied;  and  this  the  defendant  is  ready  to  verify  by 
the  record.  Wherefore  the  said  defendant  prays  judgment  if 
the  court  here  will  take  jurisdiction  and  cognizance  of  the  ' 
action  aforesaid." 

The  plaintiffs  below  filed  a  demurrer  to  this  plea,  and  after- 
wards, on  November  21, 1878,  the  demurrer  was  argued.  The 
minutes  of  the  coui't  state  its  judgment  upon  the  demurrer  as 
follows : 

"  Now  come  the  plaintifffe  by  Henry  Crawford,  Esq.,  their 
attorney,  and  the  defendant  by  Edwin  "Walker,  Esq.,  his  at- 
torney, and  now  comes  on  to  be  heard  the  demurrer  of  the 
plaintiffs  to  the  plea  to  the  jurisdiction  herein,  and  after  hear- 
ing the  arguments  of  counsel  the  court  sustains  the  demurrer, 
to  which  ruling  of  the  court  the  defendant  by  his  counsel  ex- 
cepts ;  and  the  defendant  failing  to  make  further  answer  herein, 
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and  electing  to  abide  by  his  said  plea,  it  is  thereupon  con- 
sidered'by  the  court  that  the  plaintiffs  have  and  retain  posses- 
sion of  the  goods  and  chattels  described  in  the  writ  issued  in 
this  court,"  &c. 

This  judgment  the  plaintiff"  in  error  seeks  to  reverse  in  this 
court. 

The  following  are  his  assignments  of  error:; 

"  That  the  Circuit  Court  erred — 

"1.  In  overruUng  the  motion  made  by  tbe  plaintiff  in  error 
on  June  26,  1878,  to  dismiss  the  said  cause. 

"2.  In  sustaining  the  demurrer  to,  the  special  plea  filed  bj* 
the  plaintiff  in  error  on  November  12^  1878. 

"  3.  In  rendering  judgment  against  th.e  plaintiff  in  error  upon 
the  demurrer. 

"4.  The  court  had  no  jurisdiction,  over  the  subject-matter  of 
the  action." 

The  Circuit  Court  of  Cook,  county  and  the  Circuit  Court  of 
the  United  States  both  claimed  jurisdiction  of  the  case,  and 
both  rendered  final  judgnients  therein ;  the  State  court  in  favor 
of  the  plaintiff  in  error  and,  the  United  States  court  in  favor  of 
the  defendants  in  error. 

Most  of  the  points  raised  upon  the  record  will  be  solved  by 
a  settlement  of  the  qpestion  which  court  had  jurisdiction  of  the 
case  when  said  final  judgments  were  rendered. 

The  jurisdiction  was  of  course  originally  in  the  State  court. 
It  is  unnecessary  to  decide  whether  the  State  court  rightfully 
or  wrongfully  denied  the  first  two  petitioip  of  the  defendants 
in  error  for  the  removal  of  the  cause.  The  petition  for  its 
removal  filed  July  6, 1877,  contained  every  averment  required 
by  law.  It  was  filed  at  the  proper  time,  and  it  was  accompanied 
by  a  bond  with  good  and  sufficient  surety,  conditioned  accord- 
ing to  the  statute. 

According  to  the  terms  of  the  act  of  Congress  it  was  the 
duty  of  the  State  court  "  to  accept  said  petition  and  bond  and 
proceed  ao  further  in  said  suit."     (Act  of  March  3,  1875,  sec. 
3, 18  Stat,  471.) 
39  v2 
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Notwithstanding  the  refusal  of  the  State  court  to  make  an 
order  for  the  removal  of  the  cause,  the  defendants  in  error 
Hied  in  the  United  States  Circuit  Court  within  the  time  pre- 
scribed by  the  statute  a  transcript  of  the  record  of  the  State 
court.  This  invested  the  United  States  court  with  full  and 
complete  jurisdiction  of  the  case,  for,  in  the  language  of  the 
statute  just  referred  to,  "the  said  copy  being  entered  as  afore- 
said in  said  Circuit  Court  of  the  United  States,  the  cause  should 
then  proceed  in  the  same  manner  as  if  it  had  been  original!}' 

.  commenced  in  said  Circuit  Court." 

If  the  case  is  a  reasonable  one,  and  the  statute  for  the  re- 

^  moral  of  the  cause  has  been  complied  with,  no  order  of  the 

:  State  court  for  the  removal  of  the  cause  is  necessary  to  confer 
jurisdiction  on  the  United  States  court,  and  no  refusal  of  such 
an  order  by  the  State  court  can  prevent  the  jurisdiction  from 

..attaching.     (Insurance  Company  v.  Dunn,  19  Wall.,  214.) 
It  is,  therefore,  clear  that  when  the  defendant  below  filed, 
on. July  27, 1877,  in  the  United  States  Circuit  Court  a  tran- 

•scrijjt  of  the  record  of  the  State  court,  the  former  acquired  and 
the  latter  lost  jurisdiction  of  the  case. 

The  contention  of  the  plaintitf  in  error  seems  to  be  that  an 
action  of  replevin,  where  the  sheriii"  of  a  State  court  is  the 

..defendant,  is  not  removable  because  the  sheriff,  an  officer  of 
the  State  court,  being  in  possession  of  the  property  the  subject- 

;ijiiatter  of  the  controverey,  the  ^Federal  court  is  without  legal 

.  authority  or  power  by  writs,  process,  or  orders  to  wrest  its 

,  possession  from  him. 

There  is  no  support,  either  in  the  act  "of  Congress  for  the 
iremoval  of  causes  or  in  any  case  adjudged  by  this  court,  for 

;this  position. 

The  act  of  Congress  makes  no  exception  of  causes  where  the 
subject-matter  of  the  controversy  is  in  possession  of  the  State 
court.  Under  the  Constitution  and  laws  of  the  United  States 
a  citizen  of  the  United  States,  party  to  a  suit  in  a  SJate  court 
which  falls  within  the  terms  of  the  statute  for  the  removal  of 
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causes,  has  the  right  to  have  it  removed  to  and  heard  bj'  a 
United  States  court. 

The  cases  of  Taylor  v.  Carr^i,  20  How.,  583;  Freeman  i\ 
How.,  24  Id.,  450,  and  Buck  v.  Colbath,  3  Wall.,  334,  relied 
on  by  the  plaintiff  in  error,  are  not  in  point. 

Those  cases  decided  that  property  held  by  an  officer  of  one 
court  by  virtue  of  process  issued  iu  a  cause  pending  therein 
cannot  be  taken  from  his  possession  by  the  officer  of  another 
court  of  concurrent  jurisdiction  upon  process  issued  in  another 
case  pending  in  the  latter  court. 

But  here  there  is  but  one  case.  It  is  brought  in  the  State 
court.  It  falls  within  the  terms  of  the  act  of  Congress  for  the 
removal  of  causes.  When4he  prerequisites  for  removal  have 
been  performed,  the  paramount  law  of  the  land  says  that  the 
ease  shall  be  removed,  and  the  case  and  the  re3  both  go  to  the 
Federal  court.  The  fact  that  the  State  court,  while  the  case 
was  pending  in  it,  had  possession  of  the  subject-matter  of  the 
controversy,  cannot  prevent  the  removal;  and  when  the  re- 
moval is  accomplished  the  State  court  is  left  without  any  case> 
authoritj',  or  process  by  which  it  can  retain  possession  of  the 
res.  The  suit  and  the  subject-matter  of  the  suit  are  both  trans- 
ferred to  the  Federal  court  by  the  same  act  of  removal,  or  wheu 
a  bond  for  the  delivery  of  the  property  has  been  taken,  as  in 
this  case,  the  bond,  as  the  representative  of  the  property,  is 
transferred  with  the  suit.  There  is  no  interference  with  the 
rightful  jurisdiction  of  the  State  court,  and  no  wresting  from 
its  possession  of  property  which  it  has  the  right  to  retain. 

If  the  contention  of  the  plaintiti'  in  error  is  that  the  State 
court  having  seized  property  by  virtue  of  a  fieri  facias  issued  on 
a  judgment  rendered  by  it,  the  Federal  court  cannot  take  such 
property  from  its  possession  by  writ  of  replevin,  or,  in  other 
words,  that  the  replevin  suit  which  was  sought  to  be  removed 
in  this  case  could  not  have  been  originally  brought  in  the  Fed- 
eral court,  the  answer  is  that,  upon  the  question  of  removal,  it 
is  entirely  immaterial  whether  or  not  the  suit,  as  an  original 
action,  could  have  been  maintained  in  the  Federal  court.    In 
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short,  no  provision  of  the  State  law,  no  peculiarity  in  the  nature 
of  the  litigation  which  would  forbid  the  United  States  court 
from  entertaining  original  jurisdiction  could  prevent  the  re- 
moval, provided  the  case  fell  within  the  terras  of  the  statute 
for  the  removal  of  causes.  (Railway  Company  v.  Whitten,  13 
Wall.,  270;  Insurance  Company  v.  Morse,  20  Wall.,  445; 
Gaines  v.  Fuentes,  92  U.  S.,  10;  Boom  Co.  v.  Patterson,  98  U. 
S.,403.) 

The  United  States  court  having  acquired  jurisdiction  and  the 
State  court  lost  it  by  the  proper  removal  of  the  cause,  has  the 
State  court  been  reinvested  with  jurisdiction  by  the  facts  stated 
in  the  plea  to  the  jurisdiction  tiled  by  the  defendant  below, 
namely,  that  long  after  the  removal  of  the  cause  to  the  United 
States  court  the  plaintiffs  below  tiled  their  replication  in  the 
State  court  and  prosecuted  their  action  therein  to  a  tinal  hear- 
ing? In  other  words,  is  the  plea  to  the  jurisdiction  of  the 
United  States  court  filed  by  the  defendant  below  on  Novem- 
ber 12,  1878,  a  good  plea? 

It  has  been  expressly  held  by  this  court  that  when  a  case  has 
been  properly  removed  from  a  State  into  a  United  States  court, 
and  the  State  court  still  goes  on  to  adjudicate  the  case  against 
the  resistance  of  the  part}'  at  whose  instance  the  removal  was 
made,  such  action  on  its  part  is  a  usurpation,  and  the  fact  that 
such  a  party  has,  after  the  removal,  contested  the  suit,  does  not, 
after  judgment  against  him,  constitute  a  waiver  on  his  part  of 
the  question  of  the  jurisdiction  of  the  State  court  to  try  the 
case.  (Insurance  Company  V.  Dunn,  19  Wall.,  214;  Removal 
Casea,  100  U.  S.,  457;  Railroad  Company  v.  State  of  Missis- 
sippi, decided  at  the  present  term.) 

These  cases  are  directly  in  point.  In  the  action  of  replevin 
the  defendant,  if  he  succeeds,  recovers,  in  effect,  the  same  judg- 
ment against  the  plaintiff"  as  the  plaintiff,  in  case  he  succeeds, 
recovers  against  the  defendant.  So  that  the  plaintitis  below, 
in  contesting  the  suit  in  the  State  court  after  its  removal,  were 
seeking  to  protect  themselves  against  a  judgment  in  favor  of 
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the  defendant  for  fho  return  of  the  property  in  controversy,  a 
judgment  which  was  in  fact  entered  against  them. 

Our  conclusion,  therefore,  is  that  hy  the  proceedings  for  the 
removal  of  this  case  jurisdiction  over  it  was  transferred  to  the 
United  States  Circuit  Court,  and  the  tiling  by  the  plaintiifs 
below  of  a  replication  in  the  State  court,  after  such  removal, 
and  the  prosecution  of  the  action  to  a  tinal  hearing  in  that 
court,  did  not  reinvest  the  State  court  with  jurisdiction  of  the 
cause,  nor  did  it  amount  to  a  waiver  of  any  rights  resulting  to 
the  plaintiifs  below  from  the  removal. 

This  conclusion  is  strengthened  by  the  fact  that  the  plaintiffs 
below  constantly  insisted,  as  the  record  shows,  upon  the  juris- 
diction of  the  United  States  court  over  the  case ;  and  even  while 
the  case  was  on  final  trial  in  the  State  court  procured  the  entry 
of  an  order  in  the  United  States  court  to  the  eflect  that  upon 
the  filing  of  the  transcript  of  the  record  of  the  State  court  in 
the  United  States  court  the  latter  court  acquired  exclusive 
jurisdiction  over  the  case. 

After  the  filing  in  the  United  States  Circuit  Court,  on  July 
27, 1877,  of  the  record  of  the  proceedings  in  the  State  court, 
the  latter  lost  all  jurisdiction  over  the  case,  and,  being  without 
jurisdiction,  its  subsequent  proceedings  and  judgment  were  not, 
as  some  of  the  State  courts  have  ruled,  simply  erroneous,  but 
absolutely  void.  (Gordon  v.  Longest,  13  Pet.,  97;  Insurance 
Company  v. Dunn,  19  Wall.,  214;  Virginia  v. Eives,  100  U.  S., 
313.) 

It  only  remains  to  consider  the  contention  of  the  plaintiff  in 
error  that  the  court  below  should  not  have  entered  judgment 
against  him  after  sustaining  the  demurrer  to  his  plea  to  the 
jurisdiction  filed  Novembei'  12,  1878,  because  there  was  still 
remaining  his  plea  to  the  merits  filed  July  6,  1877,  before  the 
case  was  removed  from  the  State  court. 

The  facts  disclosed  by  the  record  make  it  clear  that  there  is 
no  solid  ground  for  this  assignment  to  stand  on. 

The  plea  of  November  12,  1878,  was  a  plea  to  the  jurisdic- 
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tion.  The  defendant  below  was  allowed  to  tile  it  on  special 
leave  asked  by  him  and  given  by  the  court. 

The  asking  of  leave  to  plead  to  the  jurisdiction  was  in  effect 
a  withdrawal  of  the  plea  to  the  merits,  for  after  a  plea  in  bar 
the  defendant  cannot  plead  to  the  jurisdiction  of  the  court;  for 
by  pleading  in  bar  he  submits  to  the  jurisdiction.  (1  Chitty 
on  Pleadings,  440,  441 ;  Palmer  t;.  Evertson,  2  Con.,  417;  Co. 
Lit.,  303;  Com.  Dig.,  Abatement,  C;  Bacon's  Abridg.,  Abate- 
ment (A.) 

The  plea  in  bar  being  in  effect  withdrawn  by  the  plea  to  the 
jurisdiction,  when  the  demurrer  to  the  latter  was  sustained  the 
defendant  below  was  left  without  plea. 

If  the  defendant  had  so  desired,  the  judgment  of  the  court 
would  have  been  respondent  ouster.  But  he  elected,  as  the  rec- 
ord shows,  to  stand  by  his  demurrer,  and  declined  to  make  auy 
further  answer.  There  was  nothing  then  left  for  the  court  to 
do  but  to  pronounce  judgment  against  him,  which  was  done. 

There  was  no  error  in  this.  The  suggestion  that  there  should 
have  been  a  trial  upon  the  plea  in  bar  appears  to  have  been  an 
after-thought. 

There  is  no  error  in  the  record  or  the  judgment  of  the  Cir- 
cuit Court.     The  judgment  must  therefore  be  affirmed. 

Affikmed. 


Albert  T.  Babbitt  v.  Parker  P.  Clark,  George  H.  Clark, 
Elijah  P.  Clark,  and  George  P.  Burnett. 

1.  Under  the  act  of  Mai-ch  3,  1875,  on  remnviil  of  cansep,  an  order  of  the 

infei-ior  conit  remanding  a  cause  to  the  State  eonrt  on  the  ground 
that  the  petition  for  removal  was  not  filed  in  time  is  reviewable  in 
this  court. 

2.  Congress  intended  by  the  act  of  1875  to  substitute  the  right  of  appeal 

from  an  order  remanding  a  cause  for  the  pioceediua;  by  mandaniuc, 
wliich  was  tiie  remedy  before  the  passage  of  the  act,  and,  therefore, 
tlie  right  of  reviewing  sudi  an  order  was  given  without  regard  to 
tlie  pecuniary  value  of  the  matter  in  dispute. 
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3.  When  such  an  order  is  entered  in  an  action  at  law,  the  proper  mode  of 

reviewino;  it  is  by  writ  of  error. 

4.  Under  the  act  of  1875  the  petition  for  removal  mnst  be  filed  at  or 

before  the  first  term  at  which  the  cause  is  In  law  triable,  i.  e.,  at  or 
before  the  term  at  wlilcli  either  party  has  the  riglit  to  demand  a  trial 
of  the  cause  on  the  issue  as  it  originally  is  or  onght  to  be  made  up. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

John  C.  Lee,  for  appellant. 

Isaac  P.  Pugsley,  for  appellees. 

"Waite,  C.  J. — This  action  was  brought  by  the  appellees, 
citizens  of  New  York,  in  the  Court  of  Common  Pleas  of  Lucas 
county,  Ohio,  against  Babbitt,  the  appellant,  a  citizen  of  Wy- 
oming Territory.  By  the  statutes  of  Ohio  regulating  practice 
and  pleadings  in  the  courts  of  that  State,  a  civil  action  is  com- 
menced by  filing  a  petition  in  the  office  of  the  clerk  of  the 
proper  court  and  causing  a  summons  to  be  issued  thereon. 
(Rev.  Stats,  of  Ohio,  1880,  sec.  5035.)  The  summons  is  ordi- 
narily returnable  the  second  Monday  after  its  date.  (Id.,  sec. 
5039.)  The  only  pleadings  are  a  petition,  demurrer,  answer, 
and  reply.  (Id.,  sec.  5059.)  The  rule  day  for  the  answer  or 
demurrer  to  a  petition  is  the  third  Saturday,  and  lor  a  reply  to 
the  answer  the  iifth  Saturday,  after  the  return  day  of  the  sum- 
mons; but  the  court,  or  a  judge  thereof  in  vacation,  may,  for 
good  cause  shown,  extend  the  time.  (Id.,  sees.  5097^  5098.). 
Every  material  allegation  of  the  petition  not  controverted  by 
the  answer,  and  every  material  allegation  of  new  matter  in. 
the  answer  hot  controverted  by  the  reply,  is,  for  the  purposes 
of  the  action,  to  be  taken  as  true;  but  the  allegation  of  new 
matter  in  the  reply  is  deemed  controverted  by  the  adverse  ■ 
party.  (Id.,  sec.  6081.)  When  the  action  is  founded  on  a 
written  instrument  as  evidence  of  indebtedness,  a  copy  thereof ' 
must  be  attached  to  and  tiled  with  the  petition.  (Id.,  sec. 
6085.)    A  trial  is  defined  to  be  a  "judicial  examination  of  the  • 
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issues,  whether  of  law  or  fact,  in  an  action  or  proceeding"; 
(Id.,  5127 ;)  and  all  actions  are  triable  as  soon  as  the  issues 
therein,  b}'  the  time  fixed  for  pleadings,  are,  or  ought  to  have 
been,  made  up.     (Id.,  sec.  5135.) 

The  petition  in  this  action  was  tiled  on  the  28th  of  October, 
1878,  and  alleged  that  on  the  10th  of  June-,  1878,  the  plain- 
tiff recovered  judgment  in  the  Court  of  Common  Pleas  of  the 
city,  county,  and  State  of  New  York  against  Babbitt  and  one 
Edgar  A.  Weed  for  $2,626.80,  debt  and  costs,  which  was  in 
full  force  and  unsatisfied,  except  "  by  the  following  payments, 
to  wit,  one  of  $311.92,  and  a  further  payment  of  $887.50 
made,  to  wit,  October  1, 1878."  Judgment  was  asked  for  the 
balance  which  remained  unpaid  and  interest  at  seven  per  cent. 
From  the  record  of  the  New  York  suit  found  in  the  transcript 
sent  up  orfthis  appeal,  it  appears  that  the  action  in  that  court 
was  brought  August  7,  1877,  to  recover  a  debt  for  goods  sold 
Babbitt  and  Weed  February  8,  1877,  which,  it  was  alleged, 
had  been  created  by  the  fraud  of  Babbitt.  The  answer,  which 
was  by  Babbitt  alone,  admitted  that  the  debt  had  been  con- 
tracted, but  denied  the  fraud.  It  then  alleged,  by  way  of  de- 
fense, that  on  the  7th  of  July,  1877,  proceedings  in  bankruptcy 
were  instituted  against  Babbitt  and  Weed  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Ohio,  which 
resulted  in  the  acceptance  by  the  creditors  of  the  bankrupts, 
and  an  approval  by  the  court,  of  a  proposition  for  composition 
under  the  act  of  June  22,  1874,  (18  Stats.,  182,  chap.  390,  sec. 
17,)  by  which  the  bankrupts  were  to  give  their  notes,  indorsed 
by  T.  S.  Babbitt,  to  their  several  creditors  for  forty  cents  on 
the  dollar  of  their  debts,  divided  into  three  equal  parts,  and 
payable  in  three,  six,  and  nine  months,  respectively,  from  July 
15,  1877;  and  that  notes  for  the  several  amounts  due  the 
plaintifts,  according  to  the  terms  of  the  composition,  were  exe- 

.  cuted  and  tendered  them  in  proper  time,  and  ever  since  had 
been,  and  were,  subject  to  their  order  and  disposal.    Upon  the 

;issue  thus  made  a  trial  was  had,  which  resulted  in  the  judg- 

;,inent  now  sued  on. 
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The  summons  in  the  present  action  bears  date  December  4, 
1878 ;  and  January  4, 1879,  at  rules.  Babbitt  filed  his  answer, 
in  which  he  denied  that  the  several  payments  credited  on  the 
judgment  in  the  petition  were  made,  by  himself  or  Babbitt  and 
Weed,  but  averred  that  the  item  of  $311.92  was  collected  by 
a  sale  of  property  on  execution,  and  that  of  |887.50  was  paid 
the  plaintiffs  by  John  R.  Osborn,  a  register  in  bankruptcy. 
He  then  set  forth  the  proceedings  in  bankruptcy  and  the  com- 
position, substantially  as  stated  in  his  answer  in  the  j^ew  York 
suit.  He  then  alleged  that  the  composition  notes  intended 
for  the  plaintiffs  were  paid  to  Osborn,  the  register  in  bank- 
ruptcy, as  they  matured ;  and  that  on  the  11th  of  September, 
1878,  the  plaintiffs  took  from  the  register  the  money  in  his 
hands  for  them,  with  a  full  knowledge  of  all  the  facts. 

The  rule  day  for  a  repl}'  to  this  answer  was  January  18, 1879, 
but  no  reply  was  filed  at  that  time,  and  no'  extension  of  time 
was  asked  or  given. 

The  cause,  therefpre,  under  the  law  regulating  the  practice 
of  the  court,  stood  for  trial  on  the  issues  presented  by  the  peti- 
tion and  answer.  A  term  of  the  court  began  on  the  2d  of 
January  and  did  not  end  until  the  7th  of  April,  though  noth- 
ing but  formal  business  was  done  after  March  24. 

On  the  3d  of  April  the  plaintiffs  filed  in  the  clerk's  office  a 
reply,  without  leave  of  the  court  and  without  notice  to  Babbitt 
or  his  counsel.  In  this  reply  the  facts  in  relation  to  the  New 
York  suit  are  set  forth  substantially  as  they  appear  iii  the 
record  sued  on,  and  it  was  insisted  that  the  acceptance  of  the 
money  from  the  register  in  bankruptcy  did  not  operate  in  law 
as  a  satisfaction  of  the  judgment.  The  next  term  of  the  court 
began  on  the  28th  of  April,  and  on  the  3d  of  May  the  plain- 
tiffs, also  without  leave  of  the  court,  filed  an  amendment  to 
their  reply,  in  which  they  set  out  certain  unsuccessful  pro- 
ceedings by  Babbitt  in  the  New  York  court  on  the  5th  of  July, 
1878,  to  obtain  an  injunction  against  the  farther  execution  of 
that  judgment,  because  of  his  payment  of  the  composition  notes 
to  the  register  in  bankruptcy. 
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On  the  17th  of  May,  which  was  during  the  term  of  the  court 
that  began  on  the  28th  of  April,  and  before  the  cause  had  ever 
been  called  for  trial,  Babbitt  tiled  his  petition  to  remove  the 
suit  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  on  the  ground  that  his  defense,  "which  was 
made  by  answer  filed  in  due  time,"  was  "  one  arising  under 
the  Constitution  and  laws  of  the  United  States."  The  State 
court  ordered  the  suit  transferred,  but  the  Circuit  Court,  on 
motion,  remanded  it  because  the  petition  for  removal  was  not 
filed  in  time.  To  reverse  that  order  the  case  has  been  brought 
here  by  appeal. 

It  is  insisted  that  we  have  no  jurisdiction,  (1)  because  an 
order  of  a  Circuit  Court  remanding  a  cause  to  a  State  court  ou 
the  ground'  that  the  petition  for  its  removal  from  that  court 
had  not  been  presented  in  time  is  not  reviewable  here  either 
on  writ  of  error  or  appeal ;  (2)  because,  if  reviewable  at  all, 
this  case  should  have  been  brought  here  by  writ  of  error  rather 
than  appeal,  and  (3)  because  the  value  of  the  matter  in  dispute 
does  not  exceed  five  thousand  dollars. 

Before  the  act  of  1875,  (18  Stat.,  270,  chap.  137,)  we  did 
hold  that  an  order  by  the  Circuit  Court  remanding  a  cause  was 
not  such  a  final  judgment  or  decree  in  a  civil  action  as  to  give 
us  jurisdiction  for  its  review  by  writ  of  error  or  appeal.  The 
appropriate  remedy  in  such  a  case  was  then  by  mandamus  to 
compel  the  Circuit  Court  to  hear  and  decide.  (Railroad  Com- 
pany r.  Wiswall,  23  Wall.,  507;  Insurance  Company  w.  Corn- 
stock,  16  Wall,  270.)  But  the  fifth  section  of  the  act  of  1875 
provides  that  if  it  satisfactorily  appears  to  the  Circuit  Court 
that  a  suit  has  been  removed  from  a  State  court  which  does 
not  really  and  substantially  involve  a  controversy  properly 
within  the  jurisdiction  of  the  Circuit  Court,  it  may  be  remanded, 
and  the  order  to  that  eiiect  shall  be  reviewable  by  this  court 
"  on  writ  of  error  or  appeal,  as  the  case  may  be." 

The  appellees  contend  that  the  right  of  appeal  or  writ  of 
error  which  is  here  given  applies  only  to  cases  which  are  re- 
manded because  the  subject-matter  of  the  controversy  is  not 
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one  within  the  jurisdiction  of  the  Circuit  Court.  The  lan- 
guage of  the  statute  might  be  more  explicit  in  this  particular 
than  it  is,  but  we  think  it  may  fairly  be  construed  to  include  a 
case  where  the  Circuit  Court  decides  that  the  controversy  is 
not  properly  within  its  jurisdiction  because  the  necessary  steps 
were  not  taken  to  get  it  away  from  a  State  court,  where  it  was 
rightfully  pending;  The  right  to  remove  a  suit  from  a  State 
court  to  the  Circuit  Court  of  the  United  States  is  statutory, 
and  to  eft'ect  a  transfer  of  jurisdiction  all  the  requirements  of 
the  statute  must  be  followed.  If  this  is  done  the  controversy 
is  brought  properly  within  the  jurisdiction  of  the  Circuit  Court, 
and  may  be  lawfully  disposed  of  there ;  but  if  not,  the  rightful 
jurisdiction  continues  in  the  State  court.  When,  therefore, 
the  Circuit  Court  decides  that  a  controversy  has  not  been  law- 
fully removed  from  a  State  court,  and  remands  the  suit  on 
that  account,  it  in  etfect  determines  that  the  controversy  in- 
volved is  not  properly  within  its  own  jurisdiction.  The  review 
of  such  an  adjudication  is  clearly  contemplated  by  the  act  of 
1875. 

We  think,  also,  this  right  of  review  has  been  given  without 
regard  to  the  pecuniary  value  of  the  matter  in  dispute.  There 
is  no  pecuniary  limit  tixed  to  our  jurisdiction  in  the  act  of 
1875  itself  Final  judgments  and  decrees  in  the  Circuit  Courts 
in  civil  actions  cannot  ordinarily  be  brought  here  for  review, 
unless  the  value  of  the  matter  in  dispute  exceeds  five  thousand 
dollars;  (Kev.  Stat.,  sees.  691,  692;  18  Stat.,  315,  chap.  77, 
sec.  3 ;)  hut  an  order  of  the  Circuit  Court  remanding  a  removed 
suit  to  the  State  court  is  in  ho  just  sense  a  final  judgment  or 
decree  in  the  action.  It  simply  fixes  the  court  in  which  the 
parties  shall  go  on  with  their  litigation.  Under  the  old  law 
there  was  no  pecuniary  limit  to  our  jurisdiction  to  proceed  in 
this  class  of  cases  by  mandamus,  and  we  think  it  was  the  in- 
tention of  Congress  to  substitute  appeals  and  writs  of  error  for 
that  mode  of  proceeding.  If  the  new  remedies  are  found  to 
be  productive  of  vexatious  delays  on  account  of  the  great  ac- 
cumulation of  business  in  this  court,  it  will  be  easy  for  Con- 
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gress  to  do  away  with  the  evil  by  a  i-epeal  of  the  law.  It  fol- 
lows tliat  if  the  order  in  question  could  properly  he  brought 
here  by  appeal  we  have  jurisdiction. 

Congress  evidently  iiitended  that  orders  of  this  kind  made 
in  suits  at  law  should  be  brought  here  by  writ  of  error,  and 
that  where  the  suit  was  in  equity  an  appeal  should  be  takeri. 
That  is  the  fair  import  of  the  phrase  "  writ  of  error  or  appeal, 
as  the  case  may  be."  This  was  a  suit  at  law,  and  consequently 
should  have  been  brought  up  by  writ  of  error.  There  seems 
to  have  been  very  little  attention  paid  to  this  distinction  here- 
tofore, and  we  now  iind  that  we  have  often  considered  cases 
on  writ  of  error  that  ought  to  have  been  presented  by  appeal, 
and  on  appeal  when  the  proper  form  of  proceeding  would  have 
been  by  writ  of  error.  No  objection  was  made,  however,  at 
the  time,  and  we  did  not  ourselves  notice  the  irregularity. 
Without  deciding  whether  we  would  reverse  the  order  of  a  Cir- 
cuit Court  if  objection  were  made  when  the  case  was  brought 
up  in  a  wrong  waj^,  we  are  not  inclined  to  delay  a  decision  on 
the  merits  in  this  case  because  of  the  irregularity  which  appears, 
as  we  think  the  suit  was  properly  remanded,  and  the  order  to 
that  effect  should  be  afHrmed. 

The  act  of  1875  requires  that  the  petition  for  removal  shall 
be  filed-  in  the  State  court  at  or  before  the  term  at  which  the 
suit  could  be  first  tried  and  before  the  trial.  The  answer  of 
Babbitt  in  this  case  was  filed  in  time,  and  the  rule  day  for  a 
reply  expired  on  the  18th  of  January.  Had  the  case  been 
called  at  any  time  after  that  date,  and  before  April  3,  neither 
party  could  have  olijected  to  a  trial  on  the  pleadings  as  they 
then  stood.  As  no  reply  had  l)een  filed,  the  new  facts  set  out 
in  the  answer  would  have  been  taken  as  true,  and  the  rights 
of  the  parties  determined  accordingly.  The  case  arising  under 
the  Constitution  and  laws  of  the  United  States  was  presented 
by  the  answer,  and  the  right  of  Babbitt  to  his  removal  was  as 
apparent  then  as  now.  It  needed  no  reply  to  put  his  case  in 
a  condition  for  judicial  examination.  His  answer  required  the. 
court  to  determine  whether  in  law,  with  all  the  facts  set  out 
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nncontroverted,  his  composition  in  bankruptcy  presented  a 
valid  defi^nse  to  the  judgment  sued  on.  The  pleadings  pre- 
sented, to  say  the  least,  an  issue  of  law  to  be  tried. 

It  is  true  that,  after  the  court  had  substantially  closed  the 
business  of  the  term  and  had  stopped  the  trial  of  causes,  a  re- 
ply was  put  on  file  without  leave,  which  was  supplemented  the 
next  term,  also  without  leave,  and  that  in  this  way  the  issues  as 
they  originally  stood  may  have  been  to  some  extent  changed; 
but  that  does  not,  in  our  opinion,  relieve  Babbitt  from  the  con- 
sequences of  his  delay.  The  act  of  Congress  does  not  provide 
for  the  removal  of  a  cause  at  the  first  term  at  which  a  trial  can 
be  had  on  the  issues  as  finally  settled,  by  leave  of  court  or  oth- 
erwise, but  at  the  first  ternri  at  which  the  cause,  as  a  cause,  could 
be  tried.  Under  the  judiciary  act  of  1789  (1  Stat,  79,  chap.  20, 
sec.  12)  the  application  for  removal  must  have  been  made  by 
the  defendant  when  he  entered  his  appearance ;  but  under  the 
acts  of  1866  (14  Stat.,  306,  chap.  288)  and  1867  (Id.,  558,  chap. 
196)  it  might  be  efiected  at  any  time  before  trial.  This  was 
the  condition  of  existing  legislation  when  the  act  of  1875  was 
passed,  and  the  language  of  that  act  shows  clearly  a  determi- 
nation on  the  part  of  Congress  to  change  materially  the  time 
within  which  applications  for  removal  were  to  be  made.  It 
was  more  liberal  than  under  theact  of  1789,  but  not  so  much 
so  as  in  the  later  statutes.  Under  the  acts  of  1866  and  1867 
it  was  sufficient  to  move  at  any  time  before  actual  trial,  while 
under  that  of  1875  the  election  must  be  made  at  the  first  term 
in  which  the  cause  is  in  law  triable. 

Clearly,  under  the  laws  of  Ohio,  this  case  was  in  a  condition 
for  trial,  and  actually  triable,  more  than  two  months  before  the 
January  term  closed.  It  follows  that  the  presentation  of  the 
petition  for  removal  at  the  next  terra  was  too  late,  and  the 
order  of  the  Circuit  Court  remanding  the  cause  on  that  account 
is  consequently  affirmed. 

Affirmed. 
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Thomas  Thatcher  v.  The  United  States. 

1.  Uiiflci-  section  3249  of  the  Revised  Statutes  of  tlie  Uiiitecl  States  a.  ivg- 

uliitioii  reqiiirino-  tlie  report  to  tlio  collector,  when  spirits  are  to  be 
emptied  for  rectifying,  &c.,  of  the  number  of  casks,  their  seiial  num- 
ber, the  number  of  gallons,  the  kind  of  stamps  and  their  serial  num- 
bers, and  otliei-  similar  details,  was  valid. 

2.  Where,  by  a  fiandnlent  contrivance  in  emptying  spiiits.  a  distiller  ob- 

tains additional  stamps  and  puts  them  on  other  whisky,  the.  whisky 
.so  emptied  is  forfeited,  as  tlie  ott'ense  was  eomuiitted  by  false  ceititi- 
cates  in  relation  to  that. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Thomas  Harland,  for  plaintiff  in  error. 

Edwin  B.  Smith,  Assistant  Attorney -General,  for  defendant 
in  error. 

Miller,  J. — The  case  before  us  originated  in  an  informa- 
tion tiled  in  the  District  Court  for  the  Southern  District  of 
New  York  against  certain  packages  of  distilled  spirits  hy  the 
district  attorney,  as  forfeited  by  reason  of  a  violation  of  the 
regulations  of  the  Commissioner  of  Internal  Revenue  concern- 
ing the  tax  on  distilled  spirits. 

Section  3249  of  the  Revised  Statutes  authorizes  tliat  otiicer 
"to  prescribe  rules  and  regulations  to  secure  a  uniform  and 
correct  inspection,  weighing,  marking,  and  gauging  of  spirits." 
One  of  the  regulations  established  under  this  authority  says 
that  "whenever  any  rectifier  proposes  to  empty  any  spirits  for 
the  purpose  of  rectifying,  purifying,  refining,  redistilling,  or 
compounding  the  same,  he  will  file  with  the  collector  a  notice 
or  statement  giving  the  number  of  casks  or  packages,  the  serial 
number  of  each,  the  number  of  wine  and  proof  gallons  in  each, 
the  kind  of  stamps  and  serial  numbers  of  each,  the  particular 
name  of  such  spirits  as  known  to  the  trade,  the  proof,  by  whom 
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produced,  the  district  where  produced,  by  whom  inspected,  and 
the  date  of  inspection." 

It  is  made  the  duty  of  the  gangers  to  inspect,  brand,  and 
stamp  all  spirits  required  by  law  to  be  inspected,  of  which 
returns  are  to  be  made  daily  in  duplicate  to  the  assessor  and 
collector,  containing  a  true  account  in  detail  on  form  No.  59. 

The  information,  after  reciting  the  seizure  of  the  spirits  and 
alleging  that  they  had  formerly  been  owned  by  one  Bensberg, 
alleges  that  "  said  Bensberg,  while  his  ownership  of  said  spir- 
its continued,  and  with  the  purpose  and  intention  of  obtaining 
the  issue  to  him  of  stamps  for  rectified  spirits,  to  be  placed 
upon  certain  other  spirits  upon  which  the  tax  had  not  been 
paid,  and  for  the  purpose  of  evading  said  tax  and  enabling 
him  to  dispose  of  the  latter-mentioned  spirits  without  compli- 
ance with  any  requirement  of  law  respecting  them,  falsely 
made  returns  to  the  collector  of  the  collection  district  afore- 
said, upon  fomi  122  aforesaid,  that  the  spirits  iirst  above 
mentioned  were  emptied  for  rectification  upon  his  premises 
aforesaid,  and  the  stamps,  marks,  and  brands  thereupon  effaced 
and  obliterated ;  and  that  said  Bensberg  then  and  there,  by 
means  of  a  bribe  of  money  for  that  purpose  paid  by  said 
Bensberg  to  a  certain  United  States  ganger,  who  was  then  and 
there  charged  with  the  duty  of  inspecting  the  emptying  of 
packages  of  spii'its  for  rectitication  upon  the  premises  afore- 
said, and  of  making  his  certificate  relating  thereto,  as  set 
forth  in  form  122  aforesaid,  and  of  maldng  a  report  relating 
thereto  to  said  collector  upon  a  form  duly,  by  the  Commis- 
sioner aforesaid,  according  to  law,  for  that  purpose  prescribed, 
and  known  as  form  59,  whereof  a  copy  is  hereto  annexed  and 
marked  B,  induced  said  gauger  to  make  his  certificate  upon 
form  122  as  aforesaid  and  the  return  upon  form  59  afore- 
said that  the  packages  of  spirits  first  above  mentioned  were 
emptied  upon  said  premises,  and  the  stamps,  marks,  and 
brands  upon  them  eiiaced  and  obliterated,  while  in  truth  and 
in  fact  such  returns — forms  122  and  59 — and  said  certificate 
were  wholly  false,  and  said  packages  -were  not  emptied,  or  said 
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stamps,  marks,  or  brands  effaced  or  obliterated,  but,  ou  the 
contrary  thereof,  said  packages  were  subsequently  shipped  and 
delivered  to  the  claimant  in  this  action";  and  said  Bensberg 
then  and  theire  conveyed  to  said  claimant  all  the  right,  title, 
and  interest  therein  which  he  could  convey,  in  view  of  the  facts 
hereinbefore  alleged,  against  the  form  of  the  statutes  of  the 
United  States  in  such  cases  provided." 

On  demurrer  to  this  information  judgment  was  rendered 
for  the  United  States  in  the  District  Court,  which  was  afijrmed 
on  a  writ  of  error  by  the  Circuit  Court. 

Section  3451  of  the  Kevised  Statutes  is  as  follows:  "Every 
person  who  simulates  or  falsely  or  fraudulently  executes  or 
signs  anj'  bond,  permit,  entry,  or  docuhieut  required  by  the 
provisions  of  the  internal-revenue  laws,  or  by  any  regulations 
made  in  pursuance  thereof,  or  who  procures  the  same  to  be 
falsely  or  fraudulent:ly  executed,  or  who  advises,  aids  in,  or 
connives  at  such  execution  thereof,  shall  be  imprisoned  for  a 
term  not  less  than  one  year  nor  more  than  five  years,  and  the 
property  to  which  such  false  and  fraudulent  instrument  relates 
shall  be  forfeited." 

It  is  objected  by  counsel  for  the  claimant  of  the  whisky 
that  the  regulation  in  question  is  unauthorized  by  the  statute. 
But  we  see  no  just  ground  for  such  a  proposition. 

The  internal-revenue  law  is  very  specific  in  the  details  of 
that  which  is  necessary  to  prevent  fraud,  especially  in  regard 
to  the  tax  on  whisky  and  tobacco,  and  it  was  still  found  nec- 
essary to  authorize  the  bureau  which  had  charge  of  the  collec- 
tion of  that  tax  to  prescribe  regulations  for  conducting  the 
business  of  making  and  selling  whisky,  and  to  adojpt  forms 
of  reports  in  the  information  which  it  must  receive  from  the 
officers  engaged  in  collecting  the  tax  and  the  parties  who 
should  pay  the  tax. 

The  rule  in  question  seems  to  be  a  reasonable  one,  and  with- 
in the  purview  of  the  power  conferred. 

After  all,  the  essence  of  the  charge  against  Bensberg  is  that 
he  defrauded  the  government  out  of  the  tax  justly  due,  and 
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that  he  did  it  by  the  fraudulent  use  of  these  forms  and  in  vio- 
lation of  the  regulations. 

It  is  also  urged  that  the  offense  which  he  committed  had 
rehition  to  the  other  whisky  on  which  he  placed  the  stamps 
fraudulently  obtained.  The  answer  to  this  is  that,  while  both 
packages  were  properly  stamped,  the  fraud  was  committed  in 
obtaining  stamps  on  a  false  certificate  of  emptying  the  casks 
now  seized,  and  a  false  certificate  of  the  ganger  to  that  effect, 
in  violation  of  the  regulation  on  that  subject.  We  are  of  opin- 
ion that  it  was  in  regard  to  the  whisky  now  seized  that  the 
false  entry  was  made,  and  the  forfeiture  attached  to  it. 

Though  claimant's  counsel  sets  up  the  innocence  of  the  pres- 
ent claimant  in  regard  to  the  fraud  or  any  knowledge  of  it,  it 
can  hardly  be  necessary  at  this  day  to  reconsider  the  doctrine 
that  when  the  act  has  been  done  which  the  law  declares  to 
work  a  forfeiture  of  the  property  the  right  of  the  government 
to  seize  the  property  and  assert  the  forfeiture  attaches  at  once, 
and  may  be  pursued  by  the  government  whenever  and  in 
whose  hands  soever  that  property  may  be  found.  (See  Hen- 
derson's Distilled  Spirits,  14  Wall.,  44.) 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Charles  Kern,  Emil  Dietzsch,  the  Bank  of  North  Amer- 
ica, John  McCaffrey,  William  J.  Hynbs,  and  Edwin 
Walker  v.  Frederick  W.  Huidekopbr,  Thomas- W.  Shan- 
non, and  John  N.  Dbnnison. 

Where  ii  State  court  in  mi  action  of  replevin  improperly  refused  a  petition 
for  removal,  and  proceeded  to  render  final  JMdo;ment  foi-  defendant, 
and  ordered  tlie  plaintiffs  to  restore  the  propert.v,  and  on  their-failnre 
so  to  do  the  defendant  sued  them  in  the  State  court  on  their  replevin 
bond,  theFederal'court  having  in  tlie  meanwhile  taken  jurisdiction  and 
rendered  iudu;ment  for  the  plahitiHs :  Held,  That  an  injunction  could 
properlj-  be  issued  \>y  the  Federal  court  to  restrain  the  prosecution 
40  v2 
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of  the  suit. on  the  replevin  bond  in  tlie  State  coin't,  such  injunction 
being  a  mere  ancillary  proceeding  to  protect  its  own  jnclg'ment,  and 
therefore  not  forbidden  by  section  720  of  the  Revised  Statutes  of  the 
United  States. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Noi-theru  District  of  Illinois. 

E.  Walker,  for  appellants. 

Henry  Crawford,  for  appellees. 

Woods,  J. — After  the  recovery  of  the  judgment  at  law,  on 
June  5,  1878,  by  Charles  Kern,  one  of  the  appellants,  in  the 
Circuit  Court  for  the  county  of  Cook,  in  the  action  of  replevin 
mentioned  in  Kern  v.  Huidekoper,  ante,  p.  596,  notwithstand- 
ing the  removal  of  the  said  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  the  writ  of 
retorno  habendo  was  issued  thereon,  which  the  plaintiffs  in  the 
replevin  suit  refused  to  obey.  Thereupon,  on  June  7,  1878, 
au  action  of  debt  upon  the  replevin  bond  given  by  them  was 
begun  in  the  Circuit  Court  of  Cook  county  against  Frederick 
W.  Huidekoper,  Thomas  W.  Shannou,  and  John  Dennison, 
the  principals,  and  A.  B.  Meeker  aud  John  B.  Drake,  the  sure- 
ties on  said  bond. 

The  action  was  brought  in  the  name  of  Emil  Dietzsch,  the 
coroner,  for  the  use  of  Charles  Kern,  the  sherifl:',  who  was 
nominally  interested  only,  the  real  interest  in  the  litigation 
being  in  the  judgment  and  execution  creditors,  the  Bank  of 
North  America,  and  John  McCaffrey. 

Thereupon  Huidekoper,  Shannon,  and  Dennison,  on  June 
10,  1878,  filed  the  bill  in  this  case  in  the  United  States  Circuit 
Court  for  the  Northern  District  of  Illinois,  against  Dietzsch 
and  Kern,  in  which  they  prayed  an  injunction  to  restrain  them, 
their  attorneys,  agents,  &c.,  and  the  execution  creditors  repre- 
sented by  them,  from  prosecuting  any  suif  upon  said  replevin 
bond  against  the  principals  or  sureties  therein,  "or  in  any 
■manner  whatever  taking  any  action  to  enforce  any  liability 
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or  right  upon  said  pretended  judgment  of  return  entered  in 
said  Circuit  Court  of  Cook  county,  or  upon  the  said  replevin 
bond." 

On  July  1,  1878,  a  preliminary  injunction  was  allowed  re- 
straining the  defendants  below  from  in  any  manner  prosecuting 
said  action  upon  the  replevin  bond,  or  in  any  manner  enforcing 
said  judgment  of  return. 

After  the  tiling  of  this  bill  the  action  ou  the  replevin  bond 
in  the  State  court  was  dismissed  as  to  all  the  defendants  except 
John  B.  Drake. 

On  October  20,  1879,  the  complainants  below  filed  their 
supplemental  bill,  in  .which  they  alleged  that  on  October  1, 
1879,  on  motion  of  William  J^  Hynes,  an  order  was  entered 
in  the  Circuit  Court  for  Cook  county  in  the  said  suit  brought 
in  the  name  of  Emil  Dietzsch  on  said'  replevin  bond,  against 
complainants  and  their  sureties,  hy  which  the  Bank  of  North 
America  and  John  McCaflVey  were  substituted  for  Dietzsch  as 
parties  plaintift'  in  said  action,  and  an  amended  declaration 
was  filed  by  them  as  such  plaintitts,  and  a  rule  was  entered 
against  Drake  requiring  him  to.  plead  to  such  amended  decla- 
ration within  twenty  days. 

The  supplemental  bill  charged  that  the  Bank  of  North  Amer- 
ica and  John  McCatfrey  an,di  Edwin  Walker,  their  attorne}', 
had  personal  knowledge  of  the  allowance  and  issue  of  said  in- 
junction, and  that  the  judgment  in  favor  of  the  Bank  of  North 
America  was  the  property  of  Walker,  and  that  the  proceedings 
in  said  action  of  debt  were  in  violation  of  the  injunction  of  the 
court,  and  taken  for  the  purpose  of  evading  its  orders,  and 
prayed  that  the  Bank  of  North  America,  McCatfrey,  Walker, 
and  Hynes  might  be  made  parties  defendant  to  the  bill,  and 
that  the  injunction  allowed  upon  the  original  bill  might  be  so 
enlarged  as  to  incliude  the  said  new  defendants. 

Thereupon  the  Bank  of  North  America,  McCaffrey,  Walker, 
and  Hynes  appeared  and  filed  their  demurrer  to  the  original 
and  supplemental  bills,  alleging  as  grounds  of  demurrer  that 
the  court  had  no  jnrisdiction  to  enjoin  proceedings  in  the  Cir- 
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cuit  Court  of  Cook  county,  Illinois,  as  prayed  for  in  said  orig- 
inal and  supplemental  bills. 

The  demurrer  was  overruled.  The  defendants  who  demurred 
electing  to  stand  by  their  demurrer,  declined  to  plead  or  answer. 
Thereupon  a  decree  pro  confesso  was  taken  against  them,  and 
a  final  decree  was  made  against  all  the  defendants,  by  which 
the  preliminary  injunction  allowed  in  the  case  Was  made  abso- 
lute and  perpetual. 

That  decree  is  brought  here  by  appeal. 
We  have  already  decided  in  Kern  v.  Huidekoper,  ante,  p.  596, 
that  the  suit  in  replevin  instituted  by  Huidekoper  and  others 
against  Kern  in  the  Circuit  Court  for  Cook  county  was  re- 
•movable  to  the  United  States  Circuit  Court ;  that  by  the  pro- 
ceedings for  that  purpose  it  was  effectually  removed  on  July 
:27,  1877,  to  the  Federal  court,  which  after  that  date  alone  had 
jurisdiction  thereof,  and  that  all  the  proceedings  in  the  State 
court  in  the  cause  after  that  date  were  without  jurisdiction  and 
.-absolutely  null  and  void. 

Upon  this  state  of  facts  the  only  question  for  decision  in 
this  case  is.  Could  the  court  below  enjoin  the  appellants  from 
proceeding  in  the  action  at  law  brought  by  them  on  th«  re- 
plevin bond  in  the  Circuit  Court  for  Cook  county  ? 

The  action  on  the  replevin  bond  in  that  court  was  simply  an 
,-attempt  to. enforce  the  judgment  of  that  court  in  the  replevin 
suit,  rendered  after  its  removal  to  the  United  States  Circuit 
'Court,  and  after  the  State  court  had  lost  all  jurisdiction  over 
-the  case.  If  no  judgment  had  been  rendered  in  the  State 
court  against  the  plaintiffs  in  the  replevin  suit,  no  action  could 
have  been  maintained  upon  the  replevin  bond.  The  bond 
took  the  place  of  the  property  seized  in  replevin,  and  a  judg- 
ment upon  it  was  equivalent  to  ao  actual  return  of  the  re- 
plevied property.  The  suit  upon  the  replevin  bond  was,  there- 
fore, but  an  attempt  to  enforce  a  pretended  judgment  of  the 
State  court,  rendered  in  a  case  over  which  it  had  no  juris- 
diction, but  which  had  been  transferred  to  and  decided  by  the 
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United  States  Circuit  Court  by  a  judgment  in  favor  of  the 
plain tiifs  in  replevin. 

The  bill  in  this  case  was,  therefore,  ancillary  to  the  replevin 
suit,  and  was  in  substance  a  proceeding  in  the  Federal  court 
to  enforce  its  own  judgment  by  preventing  the  defeated  party 
from  wresting  the  replevied  property  from  the  plaintifl's  in  re- 
plevin, who,  by  the  judgment  of  the  court,  were  entitled  to  it, 
or,  what  was  in  effect  the  same  thing,  preventing  them  from 
enforcing  a  bond  for  the  return  of  the  property  to  them. 

A  court  of  the  United  States  is  not  prevented  from  enforc- 
ing its  own  judgments  by  the  statute  which  forbids  it  to  grant 
a  writ  of  injunction  to  stay  proceedings  in  a  State  court. 
Dietzsch,  the  original' plaintiff  in  the  action  on  the  replevin 
bond,  represented  the  real  parties  in  interest,  and  he  was  a 
party  to  the  action  of  replevin  which  had  been  pending,  and 
was  finally  determined  in  the  United  States  Circuit  Court. 
That  court  had  jurisdiction  of  his  person,,  and  could  enforce 
its  judgment  in  the  replevin  suit  against  him,  or  those  whom 
he  represented,  their  agents  and  attorneys.  The  bill  in  this 
ease  was  filed  for  that  purpose,  and  that  only. 

If  the  bill  is  not  maintainable,  the  appellees  would  find  them- 
selves in  precisely  the  same  plight  as  if  the  judgment  of  the 
United  States  Circuit  Court  in  the  replevin  suit  had  been  against 
them  instead  of  for  them.  The  judgment  in  their  favor  would 
settle  nothing.  Instead  of  terminating  the  strife  between  them 
and  their  adversaries,  it  would  leave  them  under  the  necessity 
of  engaging  in  a  new  conflict  elsewhere.  This  would  be  con- 
trary to  the  plainest  principles  of  reason  and  justice. 

As  the  bill  in  this  case  is  tiled  f  for  the  purpose  of  giving 
to  litigants  on  the  law  side  of  the  court  the  substantial  fruits 
of  a  judgment  rendered  in  their  favor,  it  is  merely  auxiliary 
to  the  suit  at  law,  and  the  court  has  the  right  to  enforce  the 
judgment  against  the  party  defendant  and  those  whom  he 
represents,  no  matter  how  or  when  they  may  attempt  to  evade 
it  or  escape  its  effect,  unless  by  a  direct  proceeding.  These 
views  are  sustained  by  the  case  of  French,  Trustee,  v.  Hay,. 
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20  Wall.,  250,  between  which  and  this  case  there  is  no  sub- 
stantial dift'erence. 

We  think,  therefore,  that  the  demurrer  to  the  bill  was  prop- 
erly overruled,  and  that  the  decree  of  the  Circuit  Court  should 
be  affirmed. 

Affiemed. 


John  S.  Kennedy,  Joseph  S.  Fay,  and  Samuel  J.  Eroadwell 
V.  The  City  of  Indianapolis,  Susan  McKeenan,  Edmonia 
McKeenan,  Lewis  McKernan,  Joseph  V.  McKeenan,  Wil- 
liam E.  McKeenan,  Maueicb  de  St.  Palais,  Samuel  C. 
Hanna,  administeatoe  de  bonis  non  of  James  H.  McKee- 
nan, deceased,  Henry  McKeenan,  Maey  McKeenan,  Leo 
A.  McKeenan,  and  the  Indianapolis,  Cincinnati  and  La- 
fayette Eaileoad  Company. 

1.  Uiulei'  the  iiitcrjial  improvement  laws  of  Indiana,  anrl  tlie  laws  of  other 

States  similar  thereto,  anthoi'izlng  the  condemnation  of  private  pi-op- 
erty,  the  i-lgiit  to  enter  on  and  nse  the  property  is  complete  as  soon  as 
the  property  is  actnally  approjjriated  nnder  tlic  aiitliority  of  law  for 
a  public  use,  but  the  title  does  not  pass  from  the  owner  without  his 
consent  until  just  compensation  has  been  made  him. 

2.  Although  tlie  owner  may  be  refused  pecnniai-y  compensation  on  the 

ground  that  the  increased  benefits  conferred  on  his  remainin"-  prop- 
erty by  the  constrnetion  of  tlie  improvement  are  just  compensation, 
yet  if  the  work  is  not  actnally  constructed  the  consideration  fails, 
and  the  title  does  not  pass  from  the  owner. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

T.  A.  Hendricks,  Conrad  Baker,  and  B.  Harrison,  for  appel- 
Hauts. 

David  Turpie,  for  appellees. 

Waite,  C.  J. — This-  is  a  snit  in  equity  brought  by  the  appel- 
lants to  quiet  title  to  certain  lands  in  the  city  of  Indianapolis. 
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The  facts  are  as  follows :  By  an  act  of  the  General  Assembly 
of  Indiana  "  to  provide  for  a  general  S3'steni  of  internal  im- 
provements," passed  January  27, 1836,  (Rev.  Stats.  Ind.,  1838, 
p.  337,  sec.  4,)  the  board  of  internal  improvements  was  autbor- 
ized  and  directed  to  construct,  among  other  public  works,  the 
Central  Canal,  commencing  at  the  most  suitable  point  on  the 
Wabash  and  Erie  Canal  between  Fort  Wayne  and  Logansport, 
running  thence  to  Muncietown,  thence  to  Indianapolis,  and 
thence  to  Evansville  on  the  Ohio  River.  For  this  purpose  tbe 
board  was  authoiTzed  to  enter  upon,  take  possession  of,  and 
use  any  lands  necessary  for  tbe  prosecution  and  completion  of 
tbe  work.  (Sec.  16.)  In  all  cases  where  persons  felt  aggrieved 
or  injured  by  what  was  done,  a  claim  could  be  made  for  dam- 
ages, which  were  to  be_  appraised  in  a  way  specially  provided 
for;  but  in  making  the  appraisement  the  benefits  resulting  to 
the  claimant  from  the  construction  of  the  work  were  to  be  taken 
into  consideration.  Any  sum  of  money  thus  found  to  be  due 
was  to  he  paid  by  the  board,  but  no  claim  could  be  recovered 
or  paid  unless  jnade  within  two  years  after  the  property  was 
taken  possession  of  (Sec.  17.)  The  board  was  also  author- 
ized to  acquire,  by  donation  or  purchase,  for  the  State,  the  nec- 
essary ground  for  the  protitable .  use  of  anj'  water-power  that 
might  be  created  by  the  construction  of  the  canal,  and  to  lease 
for  hydraulic  purposes  any  surplus  of  water  there  might  be 
over  and  above  what  was  required  for  navigation.  (Sees.  22 
and  23.) 

The  Constitution  of  the  State  adopted  in  1816,  which  was 
in  force  when  this  act  was  passed  and  until  all  the  rights  of 
the  State  under  it  had  been  acquired,  contained  the  following, 
as  article  1,  section  7 :  "  That  no  man's  particular  services  shall 
•be  demanded,  or  propertj-  taken  or  applied  to  public  use,  with- 
out the  consent  of  his  representatives,  or  without  a  just  com- 
pensation being  made  therefor." 

The  town  plat  of  Indianapolis  was  laid  out  on  lands  granted 
by  Congress  to  Indiana  for  a  seat  of  government.  On  this  plat, 
as  originally  made,  Missouri  street  extended  across  the  tovpn 
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from  north  to  south,  a  distance  of  one  mile.  The  board  of 
internal  improvements  located  the  Central  Canal  in  this  street 
throughout  its  entire  length.  From  the  southerly  end  of  the 
street  the  location  extended  in  that  direction  across  what  was 
then  known  as  outlots  121,  125,  and  126.  These  lots  were 
owned,  126  by  one  Coe  and  the  other  two  by  Van  Blaricum. 
During  the  year  1840,  or  before,  the  canal  was  actually  built, 
filled  with  water,  and  to  some  extent  navigated  from  Broad 
Ripple,  a  point  on  the  west  fork  of  the  White  Eiver,  about 
nine  miles  north  of  Indianapolis,  to  a  lock  in  Missouri  street 
at  Market  street.  From  Market  street  the  canal  was  actually 
dug  and  its  banks  built  to  another  lock,  a  distance  of  a  mile 
or  more  below,  but  it  was  never  tilled  with  water  for  the  pur- 
poses of  navigation,  or,  in  fact,  opened'  for  navigation.  The 
lower  lock  would  perhaps  hold  the  water  in  the  level  above, 
but  would  not  pass  a  boat  below. 

About  the  time  this  part  of  the  work  was  finished  the  whole 
project  of  completing  the  canal  was  abandoned,  and  has  never 
since  been  resumed.  Considerable  work  had  been  done  on 
the  line  as  a  whole  before  the  abandonment,  but  the  only  part 
ever  opened  for  navigation  to  any  extent  whatever  was  that 
between  Broad  Eipjile  and  the  Market-street  lock.  The  prem- 
ises in  controversy  are  between  Market  street  and  the  next  lock 
below. 

The  State  made  a  lease  of  water-power  to  be  used  at  this 
lower  lock,  and  for  many  years  conducted  the  water  to  supply 
that  lease  through  the  canal  as  constructed  below  Market 
street.  No  other  use  of  the  canal  was  ever  made  by  the 
State  for  any  purpose,  and  both  the  city  and  the  owners  of 
the  several  outlots  have  at  all  times  been  permitted  to  fence, 
bridge,  and  occupy  the  property  as  they  pleased,  provided 
they  did  not  interrupt  the  flow  of  water  to  supply  the  power 
to  a  mill  that  had  been  built  below. 

Neither  the  town  of  Indianapolis  nor  Coe  ever  made  any 
claim  on  the  State  for  compensation  on  account  of  the  appro- 
priation of  their  property.     Van  Blaricum  did,  however,  do 
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SO,  and  he  prosecuted  his  claim  until  1848,  when  it  was  finally 
decided  against  him.  It  is  conceded  that  no  damages  were 
ever  awarded  him.  The  defendants,  other  than  the  city  of 
Indianapolis  and  the  railroad  compunj-,  are  the  owners  of  all 
the  title  to  the  outlots  occupied  by  the  canal  which  did  not 
pass  to  the  State  under  the  appropriation  that  was  made. 

In  1850  the  General  Assembly  of  Indiana  passed  an  act  to 
sell  the  canal ;  and,  under  the  authority  of  that  act,  all  the  part 
of  the  canal  north  of  Morgan  county,  including  the  premises 
in  controversy,  was  conveyed  to  one  Francis  N.  Conwell  for 
the  sum  of  $2,425.  From  Conwell  the  title,  such' as  he  got, 
passed  by  sundry  conveyances  to  the  water-works  company  of 
Indianapolis.  Afterwards  that  part  of  the  premises  south  of 
Market  street,  not  being  essential  to  the  business  of  the  water- 
works company,  was  sold  to  the  Indianapolis,  Cincinnati  and 
Lafayette  Eailroad  Company. 

Between  1872  and  1874  the  city  of  Indianapolis,  the  legal 
successor  of  the  town,  took  actual  possession  of  Missouri  street 
below  the  Market-street  lock,  and  used  it  for  sewerage  pur- 
poses, building  a  sewer  therein  and  tilling  up  the  canal.  About 
the  same  time  McKernan,  the  ancestor  of  the  present  appellees 
of  that  name,  tilled  up  the  canal  on  the  outlots  in  question 
and  erected  one  or  more  houses  thereon.  This  bill  was  filed 
by  the  mortgagees  of  the  railroad  company  to  quiet  the  title 
of  the  company  to  this  property  and  protect  their  security. 
On  the  hearing  the  Circuit  Court  dismissed  the  bill,  for  the 
reason  that  the  appropriation  by  the  State  was  not  sufficient  to 
divest  the  owners  of  their  title,  and,  consequently,  the  railroad 
^company  took  nothing  by  the  conveyances  under  which  it 
claims. 

According  to  the  later  decisions  of  the  Supreme  Court  of 
Indiana,  when  lauds  were  taken  by  the  State  under  the  in- 
ternal improvement  laws,  and  just  compensation  made  to  the- 
owners,  the  title  in  fee  was  transferred  from  the  owner  to 
the  State.  (Water- Works  Co.  v.  Burkhart,  41  Ind.,  364;  Nel- 
son V.  Fleming,  56  Ind.,  310.)    The  earlier  decisions  were  the 
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other  waj-.  (Edgerton  v.  Huff,  26  Ind.,  35.)  But,  so  far  as 
we  have  been  able  to  discover,  it  has  never  yet  been  held  that 
the  title,  passed  out  of  the  ownei' until  "just  compensation" 
had  actually  been  made.  In  fact,  the  decisions  appear  to 
have  been  uniformly  to  the  effect  that  it  did  not.  Thus,  as 
early  as  1838,  in  Rubottom  v.  McClure,  4  Blackf ,  508,  it  was 
said,  in  reference  to  a  statute  of  which  the  one  now  under 
consideration  is  almost  a  literal  copy,  that  it  insured  "  to  any 
individual  whose  interest  may  have  been  made  to  yield  to  the 
public  good  remuneration  for  his  loss.  Actual  payment  to 
him  is  a  condition  precedent  to  the  investment  of  the  title  to" 
the  property  in  the  State,  but  not  to  the  appropriation  of  it  to 
public  use."  This  was  followed  in  1846  by  Hankins  v.  Law- 
rence, 8  Blackf.,  256.  That  was  a  case  in  which  the  White 
Water  Valley  Canal  Company  had  acquired  the  title  of  the 
State  to  the  White  Water  Canal,  one  of  the  works  the  board 
of  internal  improvements  was  authorized  -to  construct  under 
the  act  of  1836,  and  the  question  was  whether  it  could,  under 
its  charter,  enter  upon  lands  to  complete  that  canal,  for  the 
purposes  of  its  incorporation,  without  first  having  made  just 
compensation  to  the  owner.  Upon  this  the  court  said:  "The 
question  whether  payment  must  be  made  before  the  land  is 
taken  and  used  *  *  *  has  been  already  decided  by  this 
court.  *  *  *  The  possession  and  use  of  the  land  in  ques- 
tion by  the  White  Water  Valley  Canal  Company  are  upon 
the  condition  subsequent  that  they  will  not  be  in  default  with 
respect  to  the  payment  for  the  same  as  prescribed  by  the  char- 
ter, nor  with  respect  to  the  erecting  of  the  works  for  which 
the  land  is  taken.  It  may  be  that  should  any  person  claim- 
ing under  the  company  remain  in  possession  of  the  land  after 
a  default  in  such  payment,  or  in  erecting  the  works,  he  would 
be  considered  as  a  trespasser  ab  initio."  So  far  as  we  have 
been  advised,  these  cases  are  still  the  law  of  Indiana,  and 
they  are  certainly  supported  by  high  authority.  Thus,  in 
Rexford  v.  Knight,  11  N.  Y.,  (1  Kernan,)  314,  the  Court  of 
Appeals  of  New  York,  speaking  of  statutes  similar  to  that 
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of  Indiana,  sa3s;  "The  construction  upon  those  acts  has  been 
that  the  fee  did  not  vest  in  the  State  until  the  payment  of 
the  compensation,  although  the  authority  to  enter  upon  and 
appropriate  the  land  was  complete  prior  to  the  payment."  And 
so,  in  Nichols  v.  Som.  &  Kennebec  Railroad  Co.,  43  Maine, 
359,  the  Supreme  Court  of  Maine,  in  speaking  of  an  article 
of  the  Constitution  of  the  State  which  declared  that  private 
property  should  not  be  taken  for  public  uses  without  just  com- 
pensation, uses  this  language :  "  While  it  prevents  the  acquisi- 
tion of  any  title  to  land,  or  to  an  easement  in  it,  and  does  not 
permit  a  permanent  appropriation  of  it  as  against  the  owner 
without  the  actual  payment  or  tender  of  a  just  compensation, 
it  does  not  operate  to  prohibit  the  Legislature  from'authorizing 
a  temporary  exclusive  occupation  of  the  land  of  an  individual 
as  an  incipient  proceeding  to  the  acquisition  of  title  to  it,  or 
to  an  easement  in  it  for  a  public  use,  although  such  occupation 
may  be  more  or  less  injurious  to  the  owner.  Such  temporary 
occupation,  however,  will  become  unlawful  unless  the  party 
authorized  to  make  it  acquire  within  a  reasonable  time  from 
its  commencement  a  title  to  the  land,  or  at  least  an  easement 
in  it."  And  again,  in  Cushman  v.  Smith,  34  Maine,  258 : 
"The  design  seems  to  have  been  simply  to  declare  that  private 
property  shall  not  be  changed  to  public  property,  or  transferred 
from  the  owner  to  others  for  public  use,  without  compensation." 
Not  to  multiply  cases  further,  it  seems  to  us  that  both  on  prin- 
ciple and  authority  the  rule  is,  under  such  a  constitution  as 
that  of  Indiana,  that  the  right  to  enter  on  and  use  the  property 
is  complete  as  soon  as  the  property  is  actually  appropriated 
under  the  authority  of  law  for  a  public  use,  but  that  the  title 
does  not  pass  from  the  owner  without  his  consent  until  just 
compensation  has  been  made  to  him. 

We  proceed  now  to  apply  this  rule  to  the  facts.  It  is  not 
contended  that  compensation  in  money  was  made  for  any  of 
the  land  in  dispute.  Van  Blarieum  claimed  money,  but  the 
tribunal  to  which  under  the  statute  his  application  was  referred 
decided  against  him.     In  effect  he  was  told,  in  answer  to  his 


628  Kennedy  v.  Indianapolis.  [Oct.  Term, 

Opinion  of  the  court.  . 

application,  the  benefits  he  would  receive  from  the  construction 
of  the  canal  would  be  "just  compensation"  to  him  for  his 
property  taken.  The  town  and  the  lot-owners  adjoining  Mis- 
souri street  made  no  claim  for  compensation!  Neither  did 
Coe,  the  owner  of  lot  126.  In  this  way  these  parties  signified 
under  the  law  their  willingness  to  take  as  their  compensation 
the  benefits  which  would  result  to  them  respectively  from  the 
construction  of  the  canal.  The  appropriation  was  for  public 
use  by  means  of  a  canal,  and  the  owners  were  to  be  paid  their 
compensation  for  the  land  taken  by  the  construction  of  a  canal 
thereon.  It  would  seem  to  follow  that  if  the  canal  was  con- 
structed the  compensation  which  the  Constitution  guaranteed 
the  owner  would  be  made ;  otherwise  not.  If  the  canal  was 
in  law  built,  therefore,  the  title  passed  to  the  State;  if  not,  it 
remained  in  the  owner.  The  failure  to  claim  damages  within 
the  two  years  was  no  more  than  a  waiver  of  all  compensation 
except  such  as  grew  out  of  the  benefits  resulting  from  the  con- 
struction of  the  work  for  which  the  appropriation  was  made. 
To  hold  that  the  title  passed  by  mere  appropriation  if  no  claim 
for  damages  was  rnade  within  the  two  years,  would  be  in  effect 
to  decide  that  if  the  State  entered  on  land  for  a  particular  use, 
and  kept  possession  as  against  the  owner  for  two  years,  it  got 
a  title  in  fee  whether  the  property  was  actually  put  to  the  use 
or  not.     Such  we  cannot  believe  to  be  the  law. 

Was  there,  then,  such  a  canal  constructed  over  and  upon 
the  lauds  in  question  as  the  internal  improvement  act,  under 
which  the  appropriation  was  made,  contemplated  ?  A  canal, 
in  the  sense  that  term  implies  in  this  connection,  means  a  navi 
gable  public  highway  for  the  transportation  of  persons  and 
property.  It  must  not  only  be  in  a  condition  to  hold  water 
that  can  be  used  for  navigation,  but  it  must  have  in  it,  as  part 
of  the  structure  itself,  the  water  to  be  navigated  ready  for  use. 
Such  an  instrumentality  for  "  the  advancement  of  the  wealth, 
prosperity,  and  character  of  the  State"  (ORubottom  v.  McOlure, 
supra,  507)  might  confer  benefits  that  would  be  a  just  com- 
pensation for  the  private  property  taken  for  its  use;  but  until 
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such  a  structure  is  actually  furnished  complete,  it  can  in  no 
proper  sense  be  said  that  the  works  have  been  constructed 
from  which  the  benefits  that  are  to  make  the  compensation 
can  proceed.  A  mill-race  carrying  water  for  hydraulic  pur- 
poses is  not  enough.  There  must  be  a  canal  litted  in  all  respects 
for  navigation  and  open  to  public  use  before  the  benefits  can 
accrue  to  the  owner  which  are  under  the  law  to  overcome  his 
claim  for  damages.  No  autbority  was  given  the  board  of  im- 
provements to  appropriate  lands  for  the  use  of  tbe  water-power 
created  by  the  canal.  That  could  only  be  acquired  by  dona- 
tion or  purchase,  (section  l(i,)  and  no  power  could  be  leased 
until  there  was  a  surplus  of  water.  The  canal  was  to  be  built 
for  navigation.  If,  when  built,  there  was  found  to  be  more 
water  than  was  wanted  as  a  means  of  transportation,  it  might 
be  leased ;  but  until  there  was  a  canal  for  navigation  there  was 
in  law  none  for  power.  The  use  of  the  water' for  hydraulic 
purposes  was  but  an  incident  to  the  principal  object  of  the 
work  to  be  done. 

There,  can  be  no  pretense  that  this  canal  was  ever  navigated 
below  Market  street,  or  put  in  a  condition  for  navigation.  It 
was  accepted  from  the  contractor,  and  may  have  had  all  its 
banks  and  its  bed  complete,  but  it  is  evident  from  the  testi- 
mony tliat  it  was  never  finished  so  that  it  could  be  actually 
use(5  as  a  navigable  canal,  and  it  certainly  was  never  opened 
by  the  State  to  public  use  iTi  that  way.  More  work  bad  been 
done  on  it  than  on  some  other  parts  of  the  line,  but  still  it  was 
unfinished  when  the  abandonment  of  the  enterprise  took  place. 

We  are  aware  that  in  the  case  of  the  Water- Works  Com- 
pany V.  Burkhart,»SM/>ra,  the  Supreme  Court  of  Indiana  de- 
cided that  the  title  to  tlje  land  then  in  dispute  had  passed  from 
the  owner  to  the  State,  but  that  was  on  the  level  above  Market 
street,  which  had  been  not  only  made  navigable,  but  had  act- 
ually been  to  some  extent  navigated.  The  owner,  too,  had 
been  awarded  and  paid  damages  in  money.  So  in  Nelson  v. 
Fleming,  supra,  the  canal  was  completed  and  bad  been  in  act- 
ual use  by  the  public  as  such  for  a  period  of  between  thirty 
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sind  forfy  years  before  the  abandonment  occurred.  In  both 
these  cases,  according  to  the  rule  that  has  been  stated,  the  com- 
pensation was  actually  made  and  the  title  passed.  There  the 
question  was  one  of  reversion  after  title  once  acquired.  Here, 
as  we  think,  the  State  never  got  title,  since  the  requisite  com- 
pensation was  never  made.  Consequently  the  State  had  no 
title  to  this  property  to  convey,  and  the  railroad  companj'  took 
nothing  by  its  purchase.  It  follows  that  the  deci'ee  below  was 
right,  and  it  is  consequently'  affirmed. 

Affirmed. 


The  National  Bank  of  Genesee  v.  Edwaud  M.  "Whitney 

ET  al. 

Ui.dci-'thu  New  York  i-ecording  acts,  as  between  two  inorto-agvs— one  for 
a  past  indebtedness  and  one  for  an  indebtedness  to  be  snbseqneiitly 
incinred — tbe  one  for  tbe  past  indebtedness  mnst  liave  pi-ccedence  if 
first  recorded. 

Ereor  to  the  Supreme  Court  of  the  State  of  New  York. 

Theodore  Bacon,  for  plaintiff  in  error. 

W.  Harris  Day,  for  defendants.in  error. 

Field,  J. — By  the  decision  in  this  case  we  held  that  in  the 
distribution  of  the  surplus, moneys  in  court  the  claim  of  Mc- 
Cormick  should  be  paid  before  that  of  the  bai;k.  He  took  his 
mortgage  without  notice  of  the  one  to  tile  bank,  which  had 
not  been  registered.  The  bank  now  asks  a  rehearing  of  the 
case  on  this  point,  contending  that,  under  the  decisions  of  the 
New  York  courts,  the  priority  of  its  mortgage  cannot  be  dis- 
placed. It  cites  the  statute  of  the  State  to  show  that  the  re- 
cording act  gives  priority  only  to  the  mortgage  iirst  recorded, 
when  that  is  executed  for  a  valuable  consideration,  which,  ac- 
cording to  those  decisions,  means  some  new  consideration  ad- 
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vHiicecl  at  the  time;  and  that  a  mortgage  for  a  pre-existing 
indebtedness  is  not  protected  by  a  prior  record  against  a  non- 
recorded  mortgage  tor  value.  Here  the  mortgage  to  McCor- 
mick  was  given  to  secure  to  the  extent  of  fifteen  hundred 
dollars  a  previous  liability  and  indebtedness  and  such  as  might 
be  subsequently  incurred.  The  previous  indebtedness  at  the 
time  equalled  the  whole  amount  of  the  intended  security. 

There  would  be  force  in  the  position  of  the  bank  if  its  own 
mortgage  stood  in  any  better  condition.  When  the  McCor- 
raick  mortgage  was  executed,  September  16, 1872,  the  indebt- 
edness of  Whitney  to  the  bank  was  paid,  and  his  mortgage 
remained  in  force  only  for  any  future  indebtedness  which  he 
might  incur.  For  such  future  indebtedness  it  could  not  cut 
out  the  mortgage  to  McCormick,  executed  for  an  existing  in- 
debtedness, and  of  which  mortgage  the  bank  had  notice.  For 
advances  afterwards  made,  the  mortgage  to  the  bank  was  a 
subsequent  incumbrance. 

As  between  two  mortgages — -one  for  a  past  indebtedness 
and  one  for  an  indebtedness  to  be  subsequently  incurred — the 
one  for  the  past  indebtedness  must  have  precedence  if  tirst  re- 
corded. 

The  petition  for  a  rehearing  by  the  bank  must,,  therefore, 
be  denied. 

The  petition  of  McCormick  to  be  allowed  costs  out  of  the 
fund  in  court  must,  according  to  the  usual  practice  of  the  court 
in  such  cases,  be  also  denied.  His  costs  are  chargeable  against 
the  bank,  which  contested  his  right  to  be  paid  out  of  the  pro- 
ceeds in  court.  If  paid  out  of  the  fund,  they  would  reduce  by 
their  amount  the  mouej^s  properly  applicable  to  the  indebted- 
ness of  Whitney. 

Mr.  Justice  iSwayne  heard  the  argument  of  this  cause  and 
participated  in  its  decision.  The  judgment  will,  therefore,  be 
entered  as  of  the  date  when  he  was  on  the  bench,  after  the  de- 
cision was  reached  in  consultation. 

Eehearing  denied,  and  ordered  that  judgment  be  entered  as 
of  the  second  Monday  of  January  last. 

Denied. 
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B.  D.  Whitney  et  al.  v.  Alexander  H.  Cook  et  al. 

Ill  a  cme  which  hiis  been  loiiff  on  tlie  (locket  without  nn  iippe.aiaiice  by 
tlie  plaiiitilTs  in  eiTor,  tlie  court  awards  damages  for  the  dclaj-. 

Erhou  to  the  Circuit  Court  of  ttie  United  States  for  the 
Southern  District  of  Mississippi. 

P  Phillips,  for  defendant  in  error. 

No  brief  tiled  for  plaintiffs  in  error. 

Waite,  C.  J. — There  has  been  no  appearance  for  the  phiiu- 
titfs  in  error  in  this  case.  The  writ  of  error  has  operated  to 
delay  proceedings  on  the  judgment  against  Klein,  the  garnishee. 
There  is  nothing  whatever  in  the  record  to  justify  him  in  stay- 
ing execution.  The  security  by  Whitney,  the  judgment  debtor, 
was  for  costs  only.  The  cause  has  been  permitted  to  remain 
on  the  docket  for  two  yeai's,  notwithstanding  what  was  said  by 
us  at  the  October  term,  1878,  (99  U.  S.,  607,)  when  we  felt 
compelled  to  deny  a  motion  to  affirm  because  it  could  not  be 
brought  .under  the  operation  of  rule  6,  there  being  no  color 
of  right  to  a  dismissal. 

We  therefore  affirm  the  judgments,  with  interest  and  costs, 
and  award  two  hundred  and  fifty  dollars  damages  against 
Klein  on  account  of  the  delay. 

Affirmed. 
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Harvey  P.  Wilmot  v.  Enoch  R.  Mudge  et  al. 

1.  Compo~iiioii  pvoceerliiigs  under  the  amendment  of  1874  are  a  part  of 

the  bankrupt  proceedings,  and  one  of  the  means  which  the  bani^rnpt 
law  authorizes  of  releasing  a  debtor  and  distributing  his  property 
among  liis  creditors,  and  not  a  new  and  independent  mode  of  dis- 
tributing his  assets.  . 

2.  TIk'sc  proceedings  are  binding  only  on  those  whose  debts  are  capable 

of  being  discharged  by  tlie  bankrupt  law,  and  not  on  those  whose 
debts  were  contracted  by  fiauJ;  and  the  amendment  of  1874  is  not  a 
repeal  of  section  5117  of  the  Revised  Statutes  ofi  the  United  States. 

Error  to  the  Superior  Court  of  tbe^  Commonwealth  of 
Massachusetts. 

James  B.  Richardson  and  Edioin  B.  Hale,  for  plaintiff  in  error. 

Benjamin  F.  Brooks  and  Moorjidd,  Storey,  for  defendants  in 
error. 

Miller,  J. — This  is  a  writ  of  ernor  to  the  Superior  Court  of 
Massachusetts,  to  which  the  record  of  the  case  had  been  re- 
mitted from  the  Supreme  Court  of  that  State. 

The  bill  of  exceptions  on  w.hicli  the  case  was  hSard  in  the 
Supreme  Court  shows  that  Mudge  and  others  brought  their 
action  against  Wilmot  in  the  Superior  Court,  in  tort,  for  false 
representations  made  in  order  to  induce  plaintiff's  to  sell  him 
certain  goods,  and  the  damages  claimed  were  the  value  of  the 
goods.  Wilmot  denied  the  false  representations,  and  also 
pleaded  a  composition  order  of  the  District  Court  of  the  United 
States,  and  his-  offer  to  pay  to  plaintiffs  what  was  due  thenj 
under  the  composition. 

The  case  was  tried,  by  the  court  without  a  jury,  who  found 
for  plaintiffs  and  gave  judgment  for  the  agreed  price  of  the 
goods. 

The  Supreme  Court  of  Massachusetts  affirmed  the  judgaient 
of  the  Superior  Court  on  all  points. 

The  only  q^aestion  we  can  consider  is  whether  the  compo- 
41  t2 
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sition  and  the  order  of  the  court  thereon  is  a  discharge  of  the 
liability  of  plaintiff  in  error  on  account  of  the  cause  of  action 
on  which  he  was  sued  in  this  case. 

The  Supreme  Court  of  Massachusetts  held  that  it  was  not 
such  a  discharge,  because  the  action  was  founded  on  a  fraud. 

Section  5117  of  the  Revised  Statutes  enacts  that  "  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by 
his  defalcation  as  a  public  officer,  or  while  acting  in  any  fidu- 
ciary character,  shall  be  discharged  bj'  proceedings  in  bank- 
rupt 03-  ;  but  the  debt  may  be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  such  debt."  The  phrase- 
ology of  the  original  statute  of  bankruptcy  of  1867  was  that 
no  such  debt  "  shall  be  discharged  under  this  act " ;  and  an  argu- 
ment is  made  that  while  such  debt  might  not  be  discharged 
lunder  the  act  of  1867,  it  might  be  under  the  composition  pro- 
vided for  by  the  act  of  1874,  because  the  latter  was  a  different 
.act.  We  are  of  opinion  that  the  language  of  the  Revised 
Statutes  expresses  the  true  construction  of  the  act  of  1867, 
^namely,  that  no  such  debt  should  be  discharged  by  the  pro- 
-ceedings  which  the  bankrupt  law  of  the  United  States  author- 
ized. The  language  adopted  in  the  act  of  1867  was  appro- 
priate, because  that  was  the  onl}'  bankrupt  act  then  in  exist- 
ence, and  established  a  complete  system  in  itself.  When  the 
Revised  Statutes  came  to  be  enacted  many  amendments  had 
been  made  to  the  original  act,  and  as  none  of  them  were  sup- 
posed to  affect  the  principle  that  debts  founded  in  fraud  should 
not  be  discharged  by  bankrupt  proceedings,  it  was  proper  to 
•say  so. 

The  act  of  1874  introduced  the  system  of  composition  which, 
when  the  proposal  of  the  bankrupt  to  pay  a  certain  proportion 
of  his  debts  had  been  accepted  by  a  majority  in  number  and 
three-fourths  in  value  of  the  creditors,  and  confirmed  by  the 
signatures  of  the  parties  and  approved  by  the  court,  it  "shall 
be  binding  on  all  the  creditors  whose  names  and  addresses  and 
the  amounts  of  the  debts  due  to  them  are  shown  in  the  state- 
ment of  the  debtor  produced  at  the  meeting  at  which  the  res- 
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olution  shall  have  bee)i  passed,  but  shall  not  affect  or  prejudice 
the  ri$2;hts  of  any  other  creditor."  (18  U.  S.  Statutes,  part  -3, 
p.  183,  sec.  17.)  Everything  was  done  which  this  act  required 
to  bring  Mudge  &  Co.  within  its  provisions.  They  did  not, 
however,  take  part  in  the  meeting  which  passed  the  composi- 
tion resolution,  nor  did  they  accept  the  sum  which  by  the  terms 
of  the  composition  they  were  entitled  to  receive,  though  they 
had  been  included  in  the  bankrupt's  list  of  creditors  and  re- 
ceived notice  of  the  composition  meeting. 

Their  counsel  relies  solely  on  the  proposition  that,  as  their 
claim  against  the  bankrupt  arises  out  of  his  fraudulent  repre- 
sentations to  them  in  purchasing  the  goods,  their  debt  is  not 
discharged  by  this  composition,  nor  by  any  other  proceedings 
in  bankruptcy. 

To  this  it  is  answered  that  proceedings  in  composition  are 
not  proceedings  in  bankruptcy,  but  are  so  far  distinct  that  they 
constitute  a  compromise  and  release  of  the  debtor  by  virtife  of 
the  provision  which  declares  them  binding  on  both  parties. 

It  is  said  to  be  an  accord  and  satisfaction.  .But  this  requires 
the  voluntary  assent  of  the  creditor,  which  in  this  case  was  not 
given. 

Next  it  is  said  that  the  seventeenth  section  of  the  act  of  1874, 
which  provides  for  this  composition,  is  not  in  pari  materia  with 
the  bankrupt  law,  and  is  a  new  and  independent  mode  of  dis- 
tributing the  bankrupt's  assets  and  releasing  him  from  his 
debt,  and  is  not  a  part  of  the  proceedings  under  the  bankrupt 
law. 

We  do  not  understand  that  there  is  any  power  in  the  debtor 
to  invoke  this  remedy  until  proceedings  in  bankruptcy  have 
been  commenced  by  him  or  against  him  under  the  bankrupt 
law. 

Nor  can  the  District  Court  make  the  necessary  order  estab- 
lishing the  composition  except  in  a  case  of  regular  bankruptcy 
proceedings,  either  voluntary  or  involuntary.  The  composition 
proceeding  is,  therefore,  a  part  of  the  bankrupt  proceedings, 
and  is  one  of  the  .modes  which  the  bankrupt;  law  authorizes 
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of  releasing  the  debtor  and  securing  to  his  creditors  an  equal 
share  of  his  means. 

The  section  itself  (seventeen  of  the  act  of  1874)  is  one  of 
many  sections  amending  the  bankrupt  law  in  numerous  partic- 
ulars, and  is  declared  to  be  an  amendment  of  section  43  of  the 
original  act  of  1867. 

We  are  very  cleai*',  therefore,  that  the  pi'ovision  for  conjpo- 
sition  is  a  proceeding  in  bankruptcy  under  the  bankrupt  act, 
whether  reference  be  had  to  the  language  of  the  act  of  1867  or 
of  the  Eevised  Statutes,  that  debts  created  by  fraud  shall  not  be 
discharged  under  it.  (See  opinion  of  Chief  Justice  Waite,  in 
re  Holmes  &  Lissberger,  15  Blatch.,  170.) 

But  the  act  of  1874,  v^hich  contains  the  provision  for  com- 
position, is  later  in  date  than  the  act  of  1867  or  the  lie  vised 
Statutes;  for,  as  to  the  latter,  it  must  be  so  held,  though  both 
were  actually  passed  at  the  same  session  of  Congress;  and  if 
the  latter  act  is  in  conflict  with  the  older,  so  that  they  cannot 
be  reconciled,  the  last  must  prevail.  In  other  words,  it  is  a 
repeal  pro  tarda  of  the  tirst  act. 

That  this  is  the  true  view  of  the  several  provisions  of  the 
statutes  referred  to,  is  strongly  urged  by  counsel  for  plaintifl" 
in  error  on  account  of  the  positive  language  of  the  latest  enact- 
ment :  "  The  provisions  of  a  composition  accepted  by  such  a 
resolution  in  pursuance  of  this  section  shall  be  binding  on  all 
the  creditors  whose  names  and  addresses  and  the  amount  of 
the  debts  due  to  whom  are  shown  in  the  statement  of  the  debtor 
produced  at  the  meeting  at  which  the  resolution  shall  have  been 
passed." 

It  is  conceded  that  the  defendants  in  error  came  within  the 
terms  of  this  provision,  and  it  is  insisted  they  must  be  bound  by 
the  composition.  We  admit  the  apparent  force  of  the  logic. 
But,  as  we  have  already  said,  these  several  statutes,  sections, 
and  provisions  are  to  be  construed  as  parts  of  one  entire  sys- 
tem of  bankrupt  law.  No  positive  enactment  found  in  one 
part  of  it  is  to  be  considered  as  repealed  by  another  unless  it 
be  by  express  language  or  by  necessary  implication.    Tlie  pro- 
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vision  that  no  debt  created  by  a  fraud  shall  be  discharged  by 
any  proceedings  in  bankruptcy  is  a  very  positive  and  clear 
statement  of  a  principle  applicable  as  well  to  such  proceedings 
authorized  after  us  before  this  special  one  was  enacted.  The 
resolution  of  composition  is  a  proceeding  in  bankruptcy.  Can 
it  be  binding  on  the  parties  within  the  meaning  of  the  act,  and 
not  discharge  the  claims  of  all  who  come  within  its  terms  ? 

If  those  to  be  aft'eeted  by  it  are  such  as  hold  claims  that  may 
be  discharged  by  bankrupt  proceedings,  then  all  are  bound  by 
it.  But  if  there  is  a  person  who  has  proved  his  debt,  and  who 
for  the  purpose  of  receiving  a  dividend  declared  in  the  usual 
mode  is  a  proper  party  to  the  general  proceeding,  but  whose 
claim  is  at  the  same  time  one  which,  though  provable  in  bank- 
ruptcy, cannot  be  discharged  by  the  bankrupt  law,  we  do  not 
see  why  the  composition  may  not  be  binding  on  others  and 
not  on  him.  There  is  no  injustice  nor  any  difficulty  in  restrain- 
ing the  language  of  the  composition  section,  as  regards  its 
binding  force,  to  persons  whose  debts  are  capable  of  being 
discharged  by  the  bankrupt  law. 

If  a  certain  class  of  debts  cannot  be  discharged  by  proceed- 
ings in  bankruptcy,  then  they  cannot  be  discharged  by  this 
proceeding,  for  it  is  a  proceeding  in  bankruptcy.  If  all  other 
debts  ma}'  be  discharged  by  a  composition  in  bankruptcy,  then 
the  debtor  and  the  other  creditors  get  its  benefit  and  are  bound 
by  it,  while  the  one  whose  debt  may  not  be  thus  discharged 
does  not.    He  neither  takes  its  benefit  nor  is  he  bound  by  it. 

In  this  manner  both  provisions  of  the  bankrupt  law  can 
stand  and  be  consistent.  Thus  construed  there  is  no  conflict 
between  them,  and  each  has  its  appropriate  sphere  of  operation 
and  the  effect  which  the  law-makers  intended. 

The  rules  of  construing  statutes  in  like  cases  with  the  pres- 
ent are  so  well  understood  as  to  need  no  citation  of  authorities. 
They  are,  first,  that  effect  shall  be  given  to  all  the  words  of  a 
statute,  where  this  is  possible  without  a  conflict;  and  second, 
that  as  regards  statutes  in  pari  materia,  of  different  dates,  the 
last  shall  repeal  the  first  only  when  there  are  express  terms  of 
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repeal,  or  where  the  implication  of  repeal  is  a  necessary  one. 
When  repeal  by  implication  is  relied  on,  it  mnst  be  impossible 
for  both  provisions  under  consideration  to  stand,  because  one 
necessarily  destroys  the  other.  If  both  can  stand  by  any  rea- 
sonable construction,  that  construction  must  be  adopted.  We 
think  that  which  we  have  already  suggested  reconciles  the  two 
provisions  without  doing  violence  to  either.  Numerous  decis- 
ions of  respectable  courts  are  cited  by  counsel  on  each  side. 
Several  of  these  are  in  conflict  with  each  other.  None  of  these 
courts  are  of  higher  authority  than  the  oiie  which  rendered  the 
judgment  we  are  now  reviewing,  (124  Mass.  E.,  493,)  and  as  it 
concurs  with  our  own  views,  it  is  affirmed. 

Affirmed. 


AsHBEL  H.  Bauney,  Jesse  Hoyt,  a.  M.  Hoyt,  S.  a.  Hoyt, 
Angus  Smith,  bt  al.  v.  William  H.  Latham  and  Edward 
P.  Latham. 

The  second  clause  of  the  second  section  of  the  removiil  act  of  March  !t, 
1873,  which  declares  that  "  when  hi  any  suit  mentioned  hi  this  sec- 
tion there  shall  be  a  controversy  wliich  is  vvliolly  between  citizens  of 
difi'erent  States,  and  which  can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  plaintiffs  or  defendants  actn;illy  hitei- 
ested  in  such  controversy  may  remove  said  suit  to  tiie  Circuit  Com-t 
of  the  United  States  for  the  proper  district"  :  Construed,  and  held  to 
mean  that  the  entire  suit  is  removed  when  one  or  more  of  the  parties 
aofually  interested  in  such  sepai'able  oontroversj''  tiles  the  prope-r  peti- 
tion and  bond  for  removal.  Such  riglit  Is  not  affected  by  the  fact  that 
a  defendant  who  is  a  citizen  of  the  same  State  with  one  of  the  plahi- 
tlffs  may  be  a  proper  but  not  an  indispensable  pai'ty  to  the  separable 
eontrover.sy  between  the  citizens  of  different  States. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

Thomas  Wilson,  for  appellants. 

Gordon  E.  Cole,  for  appellees. 
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Harlan,  J. — This  case  involves  the  construction  of  the  sec- 
ond clause  of  the  second  section  of  the  act  of  March  3,  1875, 
ch.  137,  determining  the  jurisdiction  of  the  Circuit  Courts  of 
the  United  States  and  regulating  the  removal  of  causes  from 
the  State  courts. 

It  was  commenced  by  a  complaint  filed  in  one  of  the  courts 
of  the  State  of  Minnesota.  The  plaintiffs  are  William  H. 
Latham  and  Edward  P.  Latham,  citizens  respectively  of  Min- 
nesota and  Indiana.  The  defendants  are  AsVibel  H.  Barney, 
Jesse  Hoyt,  Alfred  M.  Hoyt,  Samuel  N.  Hoyt,  William  G. 
Fargo,  JS.  C.  Barney,  Charles  T.  Barney,  citizens  of  New 
York;  Angus. Smith,  a  citizen  of  Wisconsin;  Benjamin  P. 
Cheney,  a  citizen  of  Massachusetts;  and  the  Winona  and  St. 
Peter  Land  Company,  a  corporation  organized  under  the  laws 
of  Minnesota. 

The  complaint  is  very  lengthy  in  its  statement  of  the  grounds 
upon  which  the  suit  proceeds,  but  the  facts,  so  far  as  it  is  nec- 
essary to  state  them,  are  these : 

The  Territory  and  State  of  Minnesota  received,  under  vari- 
ous acts  of  Congress,  lands  to  aid  in  the  construction  of  rail- 
roads within  its  limits.  (Act  of  March  3, 1857, 11  Stats.,  195; 
act  of  March  3,  1865,  13  Stats.,  526  ;  act  of  July  13,  1866,  14 
Stats.,  97.)  The  benefit  of  the  grants  from  ttie  government 
was  transferred  by  the  State  to  the  Winona  and  St.  Peter  Kail- 
road  Company,  a  corporation  created  under  its  own  laws,  with 
authority  to  construct  a  road  from  Winona  westerly,  bj'  way  of 
St.  Peter,  in  that  State. 

Prior  to  October  31, 1867,  the  individual  defendants  already 
named,  (except  'E.  0.  Barney  and  Charles  T.  Barney,)  together 
with  Charles  .F.Latham  and  Danforth  N.  Barney,  (both  of  whom 
died  before  the  commencement  of  this  suit,)  had,  under  a  con- 
tract between  them  and  that  company,  constructed  one  hun- 
dred and  five  miles  of  the  proposed  road,  whereby  the  latter 
became  entitled  to  several  hundred  thousand  acres  of  the  lands 
granted  by  Congress  to  the  State.  On  the  day  last  named, 
those  persons  entered  into  a  written  contract  with  the  company,. 
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whereby  the  latter,  among  other  things,  agreed,  in  considera- 
tion of  its  indebtedness  to  the  former,  to  sell  and  convey  to 
them  such  lands  as  it  should  receive  from  the  State  by  reason 
of  the  construction  of  the  one  hundred  and  five  miles  of  road, 
excepting  so  much  thereof  as  was'  necessary  for  tracks,  right  of 
way,  depot  grounds,  and  other  purposes  incidental  to  the  opera- 
tion of  the  railroad. 

Of  the  moneys  advanced  and  used  in  construction,  Charles  F. 
Latham  contributed  one  thirty-seventh,  and  to  that  extent  it 
is  claimed  he  was  entitled. in  equity  to  an  undivided  one  thirty- 
seventh  of  the  lands  earned.  The  company,  prior  to  October, 
1870,  received  from  the  State  conveyances  of  lands  to  the  ex- 
tent of  364,154  acres,  which  quantity  was  increased  to  617,510 
acres  by  a  deed  from  the  State,  of  date  February  26,  1872; 
and  on  May  30,  1874,  it  received  a  further  conveyance  for 
more  than  500,000  acres.  Up  to  the  end  of  the  year  1869 
the  railroad  company  made  numerous  sales  on  long  time  and 
in  small  quantities  for  actual  settlement.  Charles  F.  Latham 
died  in  October,  1870,  seized  and  possessed,  it  is  contended,  of 
the  equitable  title  to  the  undivided  one  thirty-seventh  of  the 
lands  earned.  He  left  nine  heirs  at  law,  among  whom  are  the 
plaintiffs.  Tlie  defendant  Ashbel  H.  Barney,  acting  for  his 
associates,  had  a  settlement  with  those  heirs  in  reference  to  the 
sales  of  lands,  and  procured  releases  from  them,  which  are 
averred  to  have  been  fraudulent  and  void  as  to  present  plain- 
tiffs. The  facts  averred  in  support  of  that  charge  need  not  be 
here  detailed.  They  are  fully  set  forth  in  the  complaint.  The 
surviving  associates  of  Charles  F.  Latham,  together  with  'S. 
C.  Barney  and  Charles  F.  Barney,  heirs  at  law  of  D.  N.  Bar- 
ney, deceased,  without  the  knowledge  and  consent  of  plaintiffs, 
incorporated  themselves  under  the  general  laws  of  the  State  of 
Minriesota  as  the  "Winona  and  St.  Peter  Land  Company,  to 
-which,  by  their  direction,  the  railroad  company  conveyed,  and 
I  by  which  were  thereafter  managed,  all  the  lands  remaining 
"Unsold.  The  plaintiffs  claimed  that  the  individual  defendants 
owed  them,  as  heirs  of  Charles  F.  Latham,  the  further  sum  of 
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$3,500,  on  account  of  sales  of  land  made  both  prior  to  his  death 
and  subsequently  thereto,  up  to  the  time  when  the  title  to  the 
lands  was  conveyed  to  the  land  company.  The  individual 
defendants  repudiated  the  claim  of  plaintitfs  to  any  further 
sum  on  that  account,  and  the  land  company  refused  to  recog- 
nize the  claim  of  plaintiffs  to  an  interest  in  the  unsold  lauds. 
The  specific  relief  asked  for  is — 

1.  That  the  individual  defendants  be  required  to  account  to 
plaintiffs  for  the  amount  of  all  moneys  which  came  to  their 
hands  from  the  sales  of  land  prior  to  the  death  of  Charles  F. 
Latham,  and  pay  over  to  plaintiffs  the  sum  of  $3,500,  or  such 
other  sum  as  shall  be  found,  on  an  accounting,  to  be  due  them 
as  their  share  thereof;  also  such  amounts  as  might  be  due  them 
out  of  the  sums  received  by  Ashbel  H.  Barney  from  pm-chasers 
subsequently  to  the  death  of  Charles  F.  Latham. 

2.  That  the  plaintifts  "be  adjudged  to  be  the  owners  of  two- 
ninths  of  one  thirty-seventh  part  of  all  unpaid  contracts  and 
securities  in  the  hands  of  the  land  commissioner  of  the  com- 
pany; that  the  land  company  be  required  to  account  with 
plaintiffs  for  all  lands  sold  by  it  subsequently  to  the  convey- 
ance from  the  railroad  company,  and  convey  to  them  an  undi- 
vided two-ninths  of  one  thirty-seventh  of  all  the  unsold  lands. 

The  individual  defendants  answered  and  put  in  issue  all  the 
material  allegations  of  the  complaint. 

The  land  company  in  its  answer  admits  the  conveyance  by 
the  railroad  company  to  have  been  without  any  consideration 
by  it  paid;  that  the  stock  therein  is  all  held  by  its  co-defend- 
ants and  the  heirs  or  personal  representatives  of  D.  N.  Barney, 
and  that  if  the  relief  prayed  for  against  the  other  defendants 
be  granted  the  companj'  is  liable  to  and  should  account  to 
plaintiffs  as  asked  in  their  complaint.  It  consented  that  the 
matters  and  facts  established  and  proven  as  against  its  co- 
defendants  may  be  considered  as  established  and  proven 
against  it,  and  such  judgment  accordingly  entered  as  might 
be  equitable  and  propei'. 

Upon  the  petition,  accompanied  by  a  proper  bond,  tiled  by 
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the  individual  defendants,  the  State  court  entered  an  order 
that  it  would  proceed  no  further  in  the  suit.  But,  upon  motion 
of  plaintiiis,  the  Circuit  Court  remanded  the  suit  to  the  State 
court,  upon  the  ground  that  it  was  not  removable  under  the 
act  of  Congress. 

Is  this  suit  removable  upon  the  petition  of  the  individual 
defendants,  citizens  of  New  York,  Wisconsin,  and  Massachu- 
setts ?  Does  the  fact  that  the  land  company,  one  of  the  de- 
fendants, is  a  corporation  of  Minnesota,  of  which  State  one  of 
the  plaintiffs  is  a  citizen,  prevent  a  removal  of  the  suit  to  the 
Circuit  Court  of  the  United  States  ? 

The  answer  to  these  questions  depends  upon  the  construc- 
tion which  may  be  given  to  the  second  clause  of  the  second 
section  of  the  act  of  March  3,  1875. 

We  will  be  aided  in  our  construction  of  that  act  by  recalling 
as  well  as  the  language  as  the  settled  interpretation  of  previous 
enactments  upon  the  subject  of  removal  of  causes  from  State 
courts. 

The  act  of  September  24,  1789,  chapter  20,  gives  the  right 
of  removal  to  the  defendant  in  any  suit  instituted  by  a  citizen 
of  the  State  in  which  "the  suit  is  brought  against  a  citizen  of 
another  State.  According  to  the  uniform  decisions  of  this 
court  it  applied  only  to  cases  in  which  all  the  plaintiffs  were 
citizens  of  the  State  in  which  the  suit  was  brought,  and  all  the 
defendants  citizens  of  other  States.  It  made  no  distinction 
between  a  suit  and  the  different  controversies  which  might 
arise  therein  between  the  several  parties ;  that  is.  Congress, 
when  authorizing  the  removal  of  the  suit,  did  not  permit  any 
controversy  therein  between  particular  parties  to  be  carried 
into  the  Federal  court,  leaving  the  remaining  controversies  in 
the  State  court  for  its  determination.  If  the  whole  suit  could 
not  be  removed,  no  part  of  it  could  be  taken  ii'om  the  State 
court. 

Thus  stood  the  law  until  the  act  of  July  27,  1866,  ch.  288, 
which  provided — omitting  such  portions  as  have  no  bearing 
upon  the  present  question — that  "if  any  suit    *     *     *     in  any 
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State  court  *  *  *  by  a  citizen  of  the  State  in  which  the  suit 
is  brought  against  a  citizen  of  another  State,  *  *  *  a  citizen 
of  the  State  in  which  the  suit  is  brought  is  or  shall  be  a  de- 
fendant; and  ii  the  suit,  so  far  as'relates  *  *  *  to  the  de- 
fendant loho  is  a  citizen  of  a  State  other  than  that  in  which  the  suit 
is  brought,  is  or  has  been  instituted  or  prosecuted  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  if  the  suit  is  one  in 
which  there  can  be  a  final  determination  of  the  controversy,  so  far 
as  it  concerns  him,  without  the  presence  of  the  other  defendants 
as  parties  in  the  cause,  then  and  in  every  such  case  *  *  * 
the  defendant  who  is  a  citizen  of  a  State  other  than  that  in 
which  the  suit  is  brought  may,  at  any  time  before  the  trial  or 
final  hearing  of  the  cause,  file  a  petition  for  the  removal  of  the 
cause  as  against  him  into  the  next  Circuit  Court  of  the  United 
States,  to  be  held  in  the  district  where  the  suit  is  pending,  and 
offer  good  and  sufficient  security  for  his  entering  in  such  court 

*  *  *  copies  of  said  process  against  him,  and  of  all  plead- 
ings, depositions,  testimony,  and  other  proceedings  in  said  cause 
affecting  or  concernirCg  him,  and  also  for  his  there  appearing; 

*  *  *  and  it  shall  be  thereupon  the  duty  of  the  State  court 
to  accept  the  surety  and  proceed  no  further  in  the  cause  as 
against  the  defendant  so  applying  for  its  removal;  *  *  *  and 
the  said  copies  being  entered  as  aforesaid  in  such  court  of  the 
United  States,  the  cause  shall  there  proceed  in  the  same  man- 
ner as  if  it  had  been  brought  there  by  original  process  against 
the  defendant  who  shall  have  so  filed  a  petition  for  its  removal  as 
above  prescribed.  *  *  *  And  such  removal  of  the  cause, 
as  against  the  defendant -petitioning  therefor,  into  the  United  States 
court,  shall  not  be  deemed  to  prejudice  or  take  away  the  right 
of  the  plaintiff  to  proceed  at  the  same  time  with  the  suit  in  the 
State  court,  as  against  the  other  defendants,  if  he  shall  desire  to 
do  so."     (14  Stat,  306.) 

This  provision  is  explicit,  and  leaves  no  room  to  doubt  what 
Congress  intended  to  accomplish.  It  proceeds  plainly  upon 
the  ground,  among  others,  that  a  suit  may,  under  correct  plead- 
ing, embrace  several  controversies,  one  of  which  may  be  be- 
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tweeii  the  plaiutifi'  and  that  defendant  who  is  a  citizen  of  a 
State  other  than  that  in  which  the  suit  is  brought ;  that  to  the 
final  determination  of  such  separate  controversy'  the  other 
defendants  may  not  be  indispensable  parties ;  that  in  such  a 
case,  although  the  citizen  of  another  State,  under  the  particu- 
lar mode  of  pleading  adopted  by  the  plaintifi',  is  made  a  co- 
defendant  with  one  whose  citizenship  is  the  same  as  plaintiff's, 
he  should  not,  as  to  his  separable  controversy,  be  required  to 
remain  in  the  State  court  and  surrender  his  constitutional  right 
to  invoke  the  jurisdiction  of  the  Federal  court ;  but  that,  at  his 
election,  at  any  time  before  the  trial  or  final  hearing,  the  cause, 
so  far  as  it  concerns  him ,  rxnght  be  removed  into  the  Federal 
court,  leaving  the  plaintiti,  if  he  so  desires,  to  proceed  in  the 
State  court  against  the  other  defendant  or  defendants.  When 
there  were  several  defendants  to  that  separable  controversy,  all 
of  whom  are  citizens  of  States  other  than  that  in  which  the  suit 
was  brought,  they  could  unite  in  claiming  the  removal  of  such 
controversy. 

Next  came  the  act  of  March  2,  1867,  ch.  196,  which  allows 
the  citizen  of  the  State  other  than  that  in  which  the  suit  was 
brought,  whether  plaiutifi'  or  defendant,  upon  the  proper  affi- 
davit of  prejudice  or  local  infiuence,  filed  before  the  final  hearing 
or  trial  of  the  suit,  to  remove  the  suit  into  the  Federal  court.  (14 
Stat.,  558.)  It  was  construed  in  case  of  the  Sewing  Machine 
Companies,  18  Wall.,  553,  as  allowing  a  removal  upon  such  an 
affidavit  only  where  there  is  a  common  citizenship  upon  each 
side  of  the  controversy  raised  by  the  suit ;  that  is,  all  on  ouo  side 
being  citizens  of  the  State  in  which  the  suit  is  brought,  while 
all  on  the  other  side  are  citizens  of  other  States.  In  that  case 
the  plaintiff  and  one  of  the  defendants  were  citizens  of  the 
State  where  the  suit  was  brought,  while  two  of  the  defendants 
were  citizens  of  other  States.  It  was  ruled  that  whatever  was 
the  purpose  of  the  act  of  1866  as  to  the  particular  cases  therein 
provided  for.  Congress  did  not  intend  by  the  act  of  1867  to 
give  to  parties  who  are  citizens  of  States  other  than  that  in 
which  the  suit  is  bi'ought  the  right  of  removal  upon  the  ground 
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of  prejudice  or  local  influence,  when  their  co-defendants  or  co- 
plaintitis,  as  the  case  might  be,  are  citizens  of  the  same  State 
with  some  of  the  adverse  parties.  The  court  there  evidently 
had  in  mind  the  case  where  the  presence  in  the  suit  of  all  the 
parties  on  the  side  seeking  the  removal  was  essential  that  com- 
plete justice  might  be  done,  and  not  a  suit  in  which  there  was 
a  separable  controversy  removable  under  the  act  of  1866. 

We  come  now  to  the  act  of  March  3, 1875,  ch.  137,  the  sec- 
ond section  of  which  is  in  these  words:  "That  any  suit  of  a 
civil  nature,  at  law  or  in  law  or  equity,  now  pending  or  here- 
after brought  in  any  State  court  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  *  *  * 
in  which  there  is  a  controversy  between  citizens  of  different 
States,  *  *  *  either  party  may  remove  said  suit  into  the 
Circuit  Court  of  the  United  States  for  the  proper  district ;  and 
when,  in  any  suit  mentioned  in  this  section,  there  shall  be  a 
controversy  wh]ch  is  wholly  between  citizens  of  different  States, 
and  which  can  be  fully  determined  as  between  them,  then  either 
one  or  more  of  the  plaintiffs  or  defendants  actually  interested  in 
such  controversy  may  remove  said  suit  to  the  Circuit  Court  of  the 
United  States  for  the  proper  district."     (18  Stats.,  pt.  3,  470.) 

We  had  occasion  to  consider  the  meaning  of  the  first  clause 
of  this  section  in  Removal  Cases,  100  U.  S.,  468.  Disregard- 
ing as  immaterial  the  mere  form  of  the  pleadings,  and  placing 
the  parties  on  opposite  sides  of  the  real  matter  in  dispute,  ac- 
cording to  the  facts,  we  found  that  the  only  controversy  there 
was  between  citizens  of  Ohio  and  Pennsylvania  on  one  side, 
and  certain  corporations  created  under  the  laws  of  Iowa  on 
the  other;  and  we  held  that  if,  in  arranging  the  parties  upon 
the  respective  sides  of- the  real  matter  in  dispute,  all  those  on 
one  side  are  citizens  of  difterent  States  from  those  on  the  other, 
the  suit  is  removable  under  the  first  clause  of  the  second  sec- 
tion of  the  act  of  1875,  those  upon  the  side  seeking  a  removal 
uniting  in  the  petition  therefor.  Whether  that  suit  was  not 
also  removable  under  the  second  clause  of  that  section,  we 
reserved  for  consideration  until  it  became  necessary  to  con- 
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strne  that  part  of  the  statute.     The  present  case  imposes  that 
duty  upon  us. 

We  may  remark  that  with  the  policy  of  the  act  of  1875  we 
have  nothing  to  do.  Our  duty  i.s  to  give  etiect  to  the  will  of 
the  law-making  power  when  expressed  within  the  limits  of  the 
Constitution. 

We  are  of  opinion  that  the  intention  of  Congress,  by  the 
clause  under  consideration,  was  not  only  to  preserve  some  of 
the  substantial  features  or  principles  of  the  act  of  1866,  but  to 
make  radical  changes  in  the  law  regulating  the  removal  of 
causes  from  State  courts.  One  difference  between  that  act 
and  the  second  clause  of  the  second  section  of  the  act  of  1875 
is,  that  whereas  the  former  accorded  the  right  of  removal  to 
the  defendants  who  were  citizens  of  a  State  other  than  that  < 
one  in  which  the  suit  was  brought,  if  between  them  and  the 
plaintiff  or  plaintiffs  there  was  in  the  suit  a  controversy  iinajly 
determinable  as  between  them,  without  the  presence  of  their 
co-defendants  or  any  of  them,  citizens  of  the  same  State  with 
plaintiffs,  the  latter  gave  such  right  to  any  one  or  more  of  the 
plaintiffs  or  the  defendants  actually  interested  in  such  separate 
controversy.  Both  acts  alike  recognized  the  fact  that  a  suit 
might,  consistently  with  the  rules  of  pleading,  embrace  several 
distinct  controversies.  But  while  the  act  of  1866  in  express 
terms  authorized  the  removal  only  of  the  separable  controversy 
between  the  plaintiff  and  the  defendant  or  defendants  seeking 
such  removal,  leaving  the  remainder  of  the  suit,  at  the  election 
of  the  plaintiff,  in  the  State  court,  the  act  of  1875  provided,  in 
that  class  of  cases,  for  the  removal  of  the  entire  suit. 

That  such  was  the  intention  of  Congress  is  a  proposition 
which  seems  too  obvious  to  require  enforcement  by  argument. 
While. the  act  of  1866  expressly  confines  the  removal  to  that 
part  of  the  suit  which  specially  relates  to  or  concerns  the  de- 
fendant seeking  the  removal,  there  is  nothing  whatever  in  the 
.act  of  1876  justifying  the  conclusion  that  Congress  intended  to 
leave  any  part  ol  a  suit  in  the  State  court  where  thg  right  of 
remoyal  was  given  to  and  was  exercised  by  any  of  the  parties 
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to  a  separable  controversy  therein.  Much  confusion  and  em- 
barrassment, as  well  as  increase  in  the  cost  of  litigation,  had 
been  found  to  result  from  the  provision  in  the  former  act  per- 
mitting the  separation  of  controversies  arising  in  a  suit,  remov- 
ing some  to  the  Federal  court  and  leaving  others  in  the  State 
court  for  determination.  It  was  often  convenient  to  embrace 
in  one  suit  all  the  controversies  which  were  so  far  connected 
by  their  circumstances  as  to  make  all  who  sue  or  are  sued 
proper  though  not  indispensable  parties.  Rather  than  split  up 
such  a  suit  between  courts  of  different  jurisdictions.  Congress 
determined  that  the  removal  of  the  separable  controversy,  to 
vi'hich  the  judicial  power  of  the  United  States  was  by  the  Con- 
stitution expressly  extended,  should  operate  to  transfer  the 
whole  suit  to  the  Federal  court. 

If  the  clause  of  the  act  of  1875  under  consideration  is  not 
to  be  thus  construed,  it  is  difficult  to  perceive  what  purpose 
there  was  in  dropping  those  portions  of  the  act  of  1866  which, 
ex  industria,  limited  the  removal,  in  the  class  of  cases  therein 
provided  for,  to  that  controversy  in  the  suit  which  is  distinct- 
ively between  citizens  of  different  States,  and  of  which  there" 
could  be  a  final  determination  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause. 

It  remains  only  to  inquire  how  far  this  construction  of  the 
act  of  1875  controls  the  decision  of  the  case  now  before  us. 
The  complaint,  beyond  question,  discloses  more  than  one  con- 
troversy in  the  suit.  There  is  a  controversy  between  the  plain- 
tiii's  and  the  Winona  and  St.  Peter  Land  Company,  to  the  full 
determination  of  which  the  other  defendants  are  not,  in  any 
legal  sense,  indispensable  parties,  although  as  stockholders  in 
the  company  they  may  have  an  interest  in  its  ultimate  disposi- 
tion. Against  the  latter,  as  a  corporation,  a  decree  is  asked 
requiring  it  to  convey  to  the  plaintitis  an  undivided  two-ninths 
of  one  thirty-seventh  of  certain  lands,  and  to  account  for  the 
proceeds  of  the  lands  by  it  sold  subsequently  to  the  convey- 
ance from  the  railroad  company. 

iJut  the  suit  as  distinctly  presents  another  and  entirely  sep- 
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arate  controversy  as  to  Wie  right  of  the  plaintiffs  to  a  decree 
against  the  individual  defendants  for  such  sum  as  shall  be 
found,  upon  an  accounting,  to  be  due  from  them  upon  sales 
prior  to  the  conve)'ance  from  the  railroad  company.  With 
that  controversy  the  land  company,  as  a  corporation,  has  no 
necessary  connection.  It  can  be  fully  determined  as  betNveen 
the  parties  actually  interested  in  it  without  the  presence  of 
that  con)pany  as  a  party  in  the  cause.  Had  the  present  suit 
sought  no  other  relief  than  such  a  decree,  it  could  not  be  pre- 
tended that  the  corporation  would  have  been  a  necessary  or 
indispensable  party  to  that  issue.  Such  a  controversy  docs  not 
cease  to  be  one  wholly  between  the  plaintiffs  and  those  defend- 
ants because  the  former,  for  their  own  convenience,  choosis  to 
embody  in  their  complaint  a  distinct  controversy  between  them- 
selves and  the  land  company.  When  the  petition  for  removal 
was  presented  there  was  in  the  suit,  as  framed  by  plaintiffs,  a 
controvei'sy  wholly  between  citizens  of  di^tferent  States,  that  is, 
between  the  plaintiffs,  citizens  respectively  of  Minnesota  and 
Indiana,  and  the  individual  defendants,  citizens  of  New  York, 
Wisconsin,  and  Massachusetts.  And  since  the  presence  of  the 
land  company  is  not  essential  to  its  full  determination,  the  de- 
fendants, citizens  of  New  York,  Wisconsin,  and  Massachusetts, 
wei'e  entitled,  by  the  express  words  of  the  statute,  to  have  the 
suit  removed  to  the  Federal  court. 

It  may  be  suggested  that  if  the  complaint  has  united  causes 
of  action  which,  under  the  settled  rules  of  pleading,  need  not 
or  should  not  have  been  united  in  one  suit,  the  removal  ought 
not  to  carry  into  the  Federal  court  any  controversy  except  that 
which  is  wholly  between  citizens  of  different  States,  leaving  for 
the  determination  of  the  State  court  the  controversy  between 
the  plaintiffs  and  the  land  company.  We  have  endeavored  to 
show  that  the  land  company  was  not  an  indispensable  party  to 
the  controversy  between  the  plaintiffs  and  the  defendants,  citi- 
zens of  New  York,  Wisconsin,  and  Massachusetts.  Whether 
those  defendants  and  the  land  company  were  not  proper  par- 
ties to  the  suit  we  do  not  now  decide.     We  are  not  advised 
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that  any  such  question  was  passetl  upon  in  the  court  below.  It 
was  not  discussed  here,  and  we  are  not  disposed  to  conclude 
its  determination  by  the  court  of  original  jurisdiction,  when  it 
is  therein  presented  in  proper  fofm.  A  defendant  may  be  a 
proper  but  not  an  indispensable  party  to  the  relief  asked.  In 
a  variety  of  cases  it  is  in  the  discretion  of  the  plaintiff  as  to 
whom  he  will  join  as  defendants.  Consistently  with  established 
rules  of  pleading,  he  may  be  governed  often  by  considerations 
of  mere  convenience  ;  and  it  may  be  that  there  was  or  is  such 
a  connection  between  the  various  transactions  set  out  in  the 
complaint  as  to  malce  all  of  the  defendants  proper  parties  to 
the  suit  and  to  every  controversy  embraced  by  it — at  least  in 
such  a  sense  as  to  protect  the  complaint  against  a  demurrer 
upon  the  ground  of  multifariousness  or  misjoinder. 

In  Oliver  v.  Pratt,  3  How.,  411,  we  said:  "It  was  well  ob- 
served by  Lord  Cotteuham  in  Campbell  v.  Mackay,  1  Mylne 
&  Craig,  603,  and  the  same  doctrine  was  affirmed  in  this  court 
in  Gaines,  &c.,_  v.  Relf,  2  How.,  619,  that  it  is  impracticable  to 
lay  down  any  rule  as  to  what  constitutes  multifariousness  as 
an  abstract  proposition ;  that  each  case  must  depend  upon  its 
own  circumstances,  and  must  necessarily  be  left,  where  the 
authorities  leave  it,  to  the  sound  discretion  of  the  court."  We 
further  said  that  the  objection  of  multifariousness  cannot,  "as 
a  matter  of  right,  be  taken  by  the  parties  except  by  demurrer, 
or  plea,  or  answer,  and  if  not  so  taken  it  is  deemed  to  be 
waived";  that  although  the  court  may  take  the  objection,  it 
will  not  do  so  unless  it  deems  such  a  course  necessary  or  proper 
to  assist  in  the  due  administration  of  justice.  (Story's  Eq.  PI., 
sees.  530  to  540 ;  Shields  v.  Thomas,  18  How.,  259  ;  Fitch  v. 
Creighton,  24  How.,  163.)  No  objection  was  taken  by  the  de- 
fendants in  the  court  below  to  the  complaint  upon  the  ground 
of  multifariousness  or  misjoinder,  and  the  plaintitis  should  not 
be  heard  to  make  it  for  the  purpose  or  with  the  effect  of  defeat- 
ing the  right  of  removal.  They  are  not  in  any  position  to  say 
that  that  right  does  not  exist,  because  they  have  made  those 
defendants  who  were  not  proper  parties  to  the  entire  relief 
42  v2 
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asked.  The  fault,  if  anj,  in  pleading,  was  theirs.  Under  their 
mode  of  pleading,  whether  adopted  with  or  without  a  purpose 
to  afiect  the  right  of  removal  accorded  by  the  statute,  the  suit 
presents  two  separate  controversies,  one  of  which  is  wholly 
between  individual  citizens  of  different  States,  and  can  be  fully 
determined  without  the  presence  of  the  other  party  defendant. 
The  right  of  removal,  if  claimed  in  the  mode  prescribed  by 
the  statute,  depends  upon  the  case  disclosed  by  the  pleadings 
as  they  stand  when  the  petition  for  removal  is  tiled.  The  State 
court  ought  not  to  disregard  the  petition  upon  the  ground  that, 
in  its  opinion,  the  plaintiffs,  against  whom  a  removal  is  sought, 
had  united  causes  of  action  which  should  or  might  have  been 
asserted  in  separate  suits.  Those  are  matters  more  properly 
for  the  determination  of  the  trial  court,  that  is,  the  Federal 
court,  after  the  cause  is  there  docketed.  If  that  court  should 
be  of  opinion  that  the  suit  is  obnoxious  to  the  objection  of 
multifariousness  or  misjoinder,  and  for  that  reason  should  re- 
quire the  pleadings  to  be  reformed,  both  as  to  subject-matter 
and  parties,  according  to  the  rules  and  practice  which  obtain 
in  the  courts  of  the  United  States,  and  if,  when  that  is  done, 
the  cause  does  not  really  and  substantially  involve  a  dispute  or 
controversy  within  the  jurisdiction  of  that  court,  it  can,  under 
the  fifth  section  of  the  act  of  1875,  dismiss  the  suit  or  remand 
it  to  the  State  court,  as  justice  requires. 

We  are  of  opinion  that  upon  the  filing  of  the  petition  and 
^bond  by  the  individual  defendants  in  the  separable  controversy 
'between  them  and  the  plaintiffs  the  entire  suit,  although  all 
the  defendants  may  have  been  proper  parties  thereto,  was 
removed  to  the  Circuit  Court  of  the  United  States,  and  that 
the  order  remanding  it  to  the  State  court  was  erroneous. 

The  judgment  is  reversed,  with  directions  to  the  court  below 
to  overrule  the  motion  to  remand,  to  reinstate  the  cause  upon 
its  docket,  and  proceed  therein  in  conformity  with  the  princi- 
ples of  this  opinion. 

Mr.  Justice  Swayne,  while  on  the  bench,  participated  in  the 
decision  of  this  case  in  conference,  and  concurs  in  this  opinion. 
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The  judgment  now  ordered  is  directed  to  be  entered  as  of 
lOtli  of  January,  1881,  when  the  cause  was  subnuitted  in  this 
court. 

Miller,  J. — I  dissent  from  the  judgment  and  opinion  of  the 
court  in  this  case,  and  am  requested  to  say  that  the  chief  jus- 
tice and  Mr.  Justice  Field  also  dissent. 

Keversed. 


The  Kichmond  Mining  Company  of  Nevada  v.  The  Eureka 
Consolidated  Mining  Company. 

A  compromise  betweoii  two  miuin;;'  corapaiiies,  by  which  a  ceitaiii  line 
was  established  wliieh  neither  coiilrl  cross,  construed  to  mean  that 
the  line  was  to  be  extended  thi'Ouo;h  the  property  to  tlie  centre  of  the 
earth  in  a  plane,  and  not  merely  throngh  the  surface. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nevada. 

S.  M.  Wilson  and  Thomas  Wren,  for  plaintiff  in  error. 

S.  Meydenfeldt,  Garber  ^  Thornton,  and  Harry  I.  Thornton,. 
for  defendant  in  error. 

"Waitb,  C.  J. — This  is  a  suit  in  ejectment  brought  by  the 
Eureka  company  against  the  Richmond  to  recover  the  posses- 
sion of  a  valuable  mining  property.  The  facts  appearing  in 
the  findings,  which,  in  our  opinion,  are  decisive  of  the  case, 
may  be  stated  as  follows : 

In  Kuby  Hill,  a  spur  of  Prospect  Mountain,  in  the  Eureka 
mining  district,  Nevada,  is  a  zone  of  limestone  running  in  a 
northwesterly  and  southeasterly  direction  for  a  distance  of  a 
little  more  than  a  mile.  Underlying  this  zone  on  the  southerly 
side  is  a  well-defined,  unbroken  foot-wall  of  quaftzite  several 
hundred  feet  thick,  and  with  a  dip  to  the  northward  of  about 
forty-five  degrees.     On  the  northerly  side  is  an  overhanging 
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wall  or  belt  of  shale,  also  well  defined  and  generally  unbroken, 
which. dips  at  an  angle  of  about  eighty  degrees,  and  varies  in 
thickness  from  less  than  an  inch  to  seventy  or  eighty  feet. 
At  the  easterly  end  of  the  zone  these  walls  of  quartzite  and 
shale  approach  so  closely  as  to  be  separated  only  by  a  seam 
less  than  an  inch  in  thickness.  From  this  point  they  diverge 
until,  on  the  surface,  at  the  Eureka  mine  they  are  about  iive 
hundred  feet  apart,  and  at  the  Richmond  about  eight  hundred. 
At  some  depth  below  the  surface  they  must  come  together  if 
they  continue  to  descend  on  the  same  angle,  and,  on  some  of 
the  levels  that  have  been  worked,  they  are  already  found  to  be 
only  from  two  to  three  hundred  feet  apart.  This  zone  of  lime- 
stone, at  some  time  since  its  original  deposit,  has  been  broken, 
fissured,  and  disintegrated  in  all  directions,  so  as  to  destroy, 
except  in  a  few  places  of  a  few  feet  each,  all  traces  of  stratifi- 
cation. In .  this  way  its  original  structure  and  character  be- 
came totally  changed,  and  it  was  fitted  to  receive  the  exten- 
sive mineral  deposits  which  are  found  in  the  numerous  fissures, 
caverns,  and  cavities,  and  in  the  loose  material  of  the  rock  in 
vai'ious  forms.  Sometimes  the  mineral  appears  in  a  series  or 
succession  of  ore-bodies  more  or  less  closely  connected,  some- 
times in  apparently  isolated  chambers,  and  again  in  sniall 
bodies  and  in  scattered  grains.  Although  barren  limestone 
intervenes,  the  mineral  is  so  generally  diifused  throughout  the 
zone  as  to  render  the  whole  mineralized  matter  metal-bearing 
rock.  Bodies  of  ore  appear  in  croppings  ou  the  surface  at 
various  points  throughout  the  whole  length  of  the  zone,  along 
which  mining  claims  have  been  located.  ITo  mineral  has 
been  found  either  in  the  quartzite  or  the  shale,  and  no  con- 
siderable indications  of  any  have  been  discovered  within  a 
mile  north  or  south  of  the  limestone. 

In  1864  the  miners  of  the  district  adopted  a  system  of  laws 
and  regulations  for  their  government.  At  that  time  provis- 
ions were  made  for  ledge  locations  only;  and  in  February, 
1869,  it  was  found  necessary  to  add   some  amendments  to 
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meet  the  requirements  of  the  district.  This  was  done  bj'  a 
resohitiou  which  contained  a  preamble,  as  follows : 

"  Whereas  explorations  have  made  it  evident  that  the  min- 
eral in  Eureka  district  is  found  more  frequently  in  the  form 
of  deposits  than  in  fissure  veins  or  ledges,  and  the  laws  of  the 
district  do  not  provide  for  the  location  of  such  deposits ;  and 
whereas  the  deficiency  in  the  law  may  give  rise  to  expensive 
litigation,  *  *  *  the  miners  of  Eureka  district  have  adopted 
the  following  amendments  to  the  old  laws  of  the  district." 

The  amendments  were  to  the  effect  that  deposit  claims  might 
be  located ;  that  a  deposit  claim  should  consist  of  a  piece  of 
ground  one  hundred  feet  square,  and  be  designated  as  a 
"square";  that  under  certain  circumstances  such  claims  might 
be  united,  and  that  the  owner  should  be  entitled  to  all  the  min- 
eral within  his  "  ground  to  an  indefinite  depth." 

On  the  29th  of  May,  1809,  after  this  amendment  of  the 
miners'  laws,  there  was  filed  for  record  in  the  mining  records 
of  the  district  a  "  square  "  location  of  the  Lookout  claim,  being 
400  feet  northerly  and  southerly  and  200  feet  easterly  and 
westerly,  that  is  to  say,  "  one  hundred  feet  on  each  side  of  the 
hill  monuments  for  the  centre,  and  *  *  *  on  the  north  end 
of  Ruby  Hill."  On  the  20th  of  September,  1869,  notice  of  a 
ledge  claim,  called  the  Tip-Top,  was  tiled  for  record  in  the 
same  records;  and  on  the  same  day,  by  other  parties,  another 
claim,  the  Richmond,  for  "seven  locations  of  one  hundred 
feet  square,"  and  seven  locations  of  two  hundred  feet  each  on 
the  Richmond  ledge,  more  particularly  described  "  as  located 
and  situated  adjoining  the  Champion  claim  on  the  south,  and 
running  north  from  said  Champion  and  adjoining  the  claim 
known  as  the  Tip-Top  ledge."  Both  the  Tip-Top  and  Rich- 
mond claims  included  "all  dips,  spurs,  and  angles."  The  Tip- 
Top  covered  six  hundred  feet  on  the  ledge  and  one  hundred 
feet  on  each  side.  The  Lookout  adjoined  the  Richmond  on 
the  north. 

The  Eureka  company,  at  some  time  before  April  26,  1871, 
but  at  what  precise  date  does  not  appear,  became  the  owner  of 
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the  Champion,  Nnget,  At  Last,  and  Margaret  claims.  The 
Champion,  At  Last,  and  Margaret  adjoined  the  Richmond  and 
Lookout  on  the  west.  The  Nnget  adjoined  the  Champion,  but 
its  westerly  line  did  not  extend  to  the  Richmond  as  originally 
located.  The  At  Last  adjoined  the  Champion,  and  the  Mar- 
garet the  At  Last.  The  Nuget  extended  to  and  across  the  line 
between  the  zone  of  limestone  and  the  quartzite,  and  the  dis- 
tance across  the  four  clainis  from  the  Nuget  on  its  southerly 
side  to  the  Margaret  on  its  northerly  side  is  seven  hundred 
feet.  It  was  not  found  in  terms  by  the  court  below  whether 
these  claims  extended  the  entire  distance  across  the  zone  be- 
tween the  quartzite  and  the  shale ;  but  as  it  was  found  that  the 
width  of  the  zone  at  the  Eureka  mine  was  tive  hundred  feet, 
and  at  the  Richmond  eight  hundred,  the  fair  inference  is  that 
the  four  claims  belonging  to  the  Eureka  covered  substantially 
the  entire  surface  of  the  limestone  between  the  end  lines  of 
the  Champion  extended. 

On  the  26th  of  April,  1871,  the  Eureka  company  conveyed 
to  the  Richmond  a  triangular  piece  of  ground  in  the  south- 
. westerly  corner  of  the  Champion  claim,  described  by  metes 
and  bounds,  and  in  the  deed  the  following  provision  -was  made: 

"  But  it  is  expressly  understood  and  agreed  that  this  deed  does 
not  convey  or  quitclaim  or  release  any  ores,  precious  metals, 
veins,  lodes,  or  deposits,  dips,  spurs,  or  angles  not  embraced 
within  the  above-mentioned  boundaries,  and  that  the  party  of 
the  second  part  [Richmond  company]  agrees  and  covenants 
for  itself,  its  successors  and  assigns,  to  make  no  claim  here- 
after to  any  ground  or  ore  or  metals  therein  embraced  within 
the  ISTuget,  Champion,  Lookout,  At  Last,  Margaret,  and  other 
mining  claims  and  locations  now  owned  and  possessed  by  the 
party  of  the  first  part,  [Eureka  company,]  except  as  to  that 
contained  within  the  limits  of  the  above-described  triangular 
piece  of  ground." 

The  Richmond  company,  in  working  its  mine  on  the  Rich- 
mond location,  and  in  following  the  vein  which  cropped  out 
on  that  location,  got  under  the  surface  of  the  Lookout,  which 
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was  then  owned  by  the  Eureka  company.  Controversies  arose 
between  the  two  companies  as  to  their  rights  under  their  re- 
spective claims,  which  resulted,  on  the  16th  of  June,  1873,  in 
a  compromise,  by  which  a  dividing  line  was  established,  and 
the  Eureka  company  agreed  to  convey  to  the  Richmond  all 
the  mining  ground  and  claim  lying  on  the  northwesterly  side 
of  this  line,  including  the  Lookout  claim,  and  all  veins,  lodes, 
&c.,  and  not  to  protest  against  any  a.pplicatiou  by  the  Richmond 
company  for  a  patent  for  the  Richmond  or  other  claims,  pro- 
vided such  application  did  not  cross  the  line  which  was  fixed. 
The  Richmond  company  agreed  to  convey  to  the  Eureka,  with 
warranty  against  its  own  acts,  all  its  right,  title,  and  interest 
in  and  to  the  mining  ground  situated  on  the  southeasterly  side 
of  the  line,  and  in  and  to  all  ores,  precious  metals,  veins,  lodes, 
ledges,  deposits,  dips,  spurs,  or  angles  on,  in,  or  uiider  the  land 
or  mining  ground  or  any  part  thereof.  Then  follows  in  the 
agreement  this  clause:  "It  being  the  object  and  intention  of 
the  said  parties  hereto  to  confine  the  workings  of  the  said  party 
of  the  second  part  [Richmond  company]  to  the  northwesterly 
side  of  the  said  line  continued  downward  to  the  centre  of  the  ■ 
earth,  which  line  is  hereby  agreed  upon  as  the  permanent 
boundary  line  between  the  claims  of  the  said  parties."  The 
line  thus  established  was  described  as  follows :  "  Commencing 
on  the  northeasterly  corner  of  the  Margaret  mining  ground  or 
claim,  *  *  *  running  thence  in  a  southeasterly  direction 
along  the  edge  of  said  Margaret  ground,  the  At  Last  ground, 
and  the  Champion  ground  to  a  point  marked  W  on  the  map ; 
thence  southerly  along  the  edge  of  said  Champion  ground  to 
the  northeasterly  corner  of  the  Nuget  ground,  and  thence  along 
the  edge  of  the  Nuget  ground  to  the  northwesterly  corner 
thereof."  The  point  W  was  at  the  beginning  of  the  triangular 
piece  of  ground  conveyed  by  the  Eureka  to  the  Richmond  in^ 
1871,  and  from  there  to  the  Nuget  ground  the  line  was  the- 
boundary  between  that  triangle  and  the  Champion. 

Deeds  were  executed  to  perfect  the  conveyances  contem- 
plated by  this  agreement,  and  on  the  30th  of  April,  1874,  the 
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Eichmond  company  got  a  patent  for  its  Richmond  claim  as 
surveyed,  "embracing a  portion  of  the  unsurveyed  public  do- 
main, with  the  exclusive  right  of  possession  and  enjoyment  of 
all  the  land  included  within  the  exterior  lines  of  said  survey 
not  herein  expressly  excepted  from  these  presents,  and  of  iive 
hundred  and  one  and  one-half  (501^)  lineal  feet  of  the  said 
Richmond  vein,  lode,  ledge,  or  deposit,  for  the  length  herein- 
before described  throughout  its  entir'e  depth,  although  it  may 
enter  the  land  adjoining;  and  also  of  all  other  veins,  lodes, 
ledges,  or  deposits,  throughout  their  entire  depths,  the  tops  or 
apexes  of  which  lie  inside  the  exterior  boundary  lines  of  said 
survey  at  the  surface,  extended  downward  vertically,  although 
such  veins,  lodes,  ledges,  or  deposits  in  their  downward  course 
may  so  far  depart  from  a  perpendicular  as  to  extend  outside  the 
vertical  side  lines  of  said  survey:  Provided,  That  the  right  of 
possession  hereby  granted  to  such  outside  parts  of  said  veins, 
lodes,  ledges,  or  deposits  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes  drawn  downward  through 
the  end  lines  of  said  survey  at  the  surface,  so  continued  in 
their  own  direction  that  such  vertical  planes  will  intersect  such 
exterior  parts  of  said  veins,  lodes,  ledges,  or  deposits." 

Before  this  time,  on  the  16th  of  July,  1872,  the  Eureka 
company  got  a  similar  patent  for  the  Champion  claim,  and 
afterwards,  on  the  12th  of  December,  1876,  for  the  At  Last 
.and  the  JSTuget.  This  suit  was  begun  on  the  27th  of  March, 
1877,  and  on  the  30th  of  the  same  month  the  Eureka  obtained 
a  similar  patent  for  the  Margaret. 

The  Richmond  company  is  also  the  owner  of  the  Arctic 
.and  Utah  claims,  the  tirst  filed  for  record  October  4, 1876,  and 
the  last  Januarj'  7,  1877. 

The  particular  mining  ground  in  dispute  is  situated  within 
•,the  zone  of  limestone  which  has  been  described,  and  within 
planes  drawn  vertically  down  through  the  end  lines  of  the 
■Champion  claim  as  patented  to  the  Eureka  company,  and 
-within  planes  drawn  vertically  down  through  the  extreme  points 
•of  the  patented  locations  of  the  At  Last  and  the  Margaret 


1880.]        EiCHMOND  MiN.  Co.  V.  Eureka  Min.  Co.  657 

Opinion  of  the  court. 

claims,  at  right  angles  to  the  course  or  strike  of  the  zone,  and 
produced  so  as  to  follow  its  dip.  The  top  or  apex  of  the  zone 
is  within  the  surface  lines  of  the  patents  to  the  Eureka  com- 
panj',  and  the  zone  dips  at  right  angles  to  its  course,  and  on 
such  a  dip  extends  under  the  surface  of  the  Arctic  and  Utah 
claims.  The  property  also  lies  on  the  southeasterly  side  of  the 
compromise  line  agreed  on  in  the  settlement  of  June  16, 1873, 
extended  vertically  downward  so  as  to  follow  the  dip  of  the 
zone.  The  end  lines  of  the  surveys  of  the  At  Last  and  Mar- 
garet claims  as  patented  are  not  parallel  with  each  other. 

Upon  these  facts  we  have  had  no  difficulty  in  reaching  the 
conclusion  that  the  judgment  of  the  court  below  sustaining 
the  title  of  the  Eureka  company  was  right.  To  our  minds 
there  cannot  be  a  doubt  that  the  compromise  line  was  intended 
to  fix  permanently  the  boundary  between  the  mining  properties 
of  the  two  companies  at  that  point.  The  Richmond  was  to 
confine  its  workings  to  the  north  and  west  of  the  line  and  the 
Eureka  to  the  south  and  east.  The  Eureka  had  already  got 
its  patent  for  the  Champion  claim,  which  must  have  been  older 
than  the  Richmond,  for  the  Richmond  location  was  bounded 
on  the  Champion,  and  by  this  patent  was  permitted  to  follow 
throughout  their  entire  depth  all  veins,  lodes,  ledges,  and  de- 
posits the  tops  or  apexes  of  which  came  to  the  surface  within 
the  lines  of  its  survey.  It  is  evident,  also,  that  the  Richmond 
company  was  seeking  a  similar  patent  for  its  Richmond  claim, 
as  by  the  terms. of  the  settlement  the  Eureka  was  to  withdraw 
its  opposition,  and  in  due  time  such  a  patent  was  obtained. 
The  Eureka  company  also  pushed  forward  its  applications  for 
patents  to  its  other  claims,  and  in  the  end  got  them  all  in  the 
same  form  and  with  grants  of  the  same  privileges.  In  this 
way  the  companies  secured  from  the  United  States  the  right 
to  work  the  entire  metal-bearing  rock,  from  the  quartzite  to  the 
shale  between  the  end  lines  of  their  patented  surveys,  extended 
downwards  and  following  the  dip  of  the  mineralized  limestone 
zone.  Their  patents  are  all  alike  and  their  rights  under  them 
the  same,  save  only  that  the  Eureka  is  confined  in  its  opera- 
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tions  to  the  southeasterly  side  and  the  Eichmond  to  the  north- 
westerly side  of  the  agreed  line. 

In  establishing  this  line  it  is  to  be  presumed  that  the  parties 
had  in  view  the  peculiar  character  of  the  property  about  which 
they  had  been  contending.  They  were  settling,  as  between 
themselves,  their  rights  to  mining  property,  and  for  the  pur- 
pose of  carrying  on  raining  operations  in  that  locality'.  They 
must  have  known  perfectly  well  from  the  observations  they 
had  already  made  that  but  a  small  part  of  the  immense  min- 
eral deposit  in  that  zone  would  probably  be  found  between  the 
exposed  surface  of  the  limestone  and  the  quartzite  immediately 
underneath.  What  they  wanted  was  to  fix,  as  between  them- 
selves, their  rights  in  following  what  is  called  in  the  findings 
"the  zone  of  metamorphosed  limestone,"  so  as  to  reach  the 
anticipated  deposits  in  the  depths  below.  A  compromise  which 
only  settled  their  controversies  to  what  was  directly  under  the 
surface  would  not  have  accomplished  this.  The  Eichmond 
wanted  to  be  relieved  from  all  embarrassments  in  getting  un- 
der the  Lookout,  and  it  is  to  be  presumed  the  Eureka  wanted 
similar  privileges  under  the  surface  for  the  Champion  and  its 
other  claims.  For  this  purpose  the  parties  had  to  secure  the 
necessary  grants  from  the  United  States,  and  the  fair  inference 
from  what  was  done  is  that  the  Eureka  was  not  to  be  interfered 
with  in  getting  what  it  could  on  the  south  and  east  of  the  line, 
and  the  Eichmond  was  to  have  the  same  privilege  on  the  north 
and  west. 

The  language  used  is  to  be  construed  with  reference  to  the 
peculiar  property  about  which  the  parties  were  contracting. 
Whether  the  limestone  was  or  was  not,  within  the  meaning  of 
the  acts  of  Congress  and  the  understanding  of  miners,  a  single 
vein,  lode,  or  ledge,  it  was  all  mineralized  or  metal-bearing 
rock,  as  distinguished  from  the  barren  walls  in  which  it  was 
inclosed.  It  descended  into  the  earth  on  an  angle,  and  unless 
parties  in  working  it  could  follow  its  course  as  it  went  down 
they  could  not  avail  themselves  to  the  full  extent  of  the  wealth 
it  contained.     When,  therefore,  we  find  parties  contending 
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about  their  rights  to  its  possession,  and  finallj'  agreeing  on  a 
line  of  division  between  themselves  which  shall  be  continued 
downwards  towards  the  centre  of  the  earth,  the  conclnsion  is 
irresistible  that  the  line  was  to  be  extended  downwards  through 
the  property  in  its  course  towards  the  centre  of  the  earth.  Any- 
thing less  than  this  would  make  their  settlement  a  mere  tempo- 
rary expedient  to  get  rid  of  a  present  difficulty  and  leave  their 
most  important  rights  as  much  in  dispute  as  ever.  Such  we 
cannot  believe  was  the  understanding. 

This  disposes  of  the  case.  The  Richmond  company  is  in  no 
condition  to  dispute  the  validity  of  the  Eureka's  patents  for  the 
At  Last  and  the  Margaret  because  the  end  lines  of  the  surveys 
are  not  parallel,  as  it  has  agreed  with  the  Eureka,  for  a  consid- 
eration, not  to  work  in  the  limestone  to  the  south  and  east  of 
the  compromise  line.  Upon  the  face  of  the  patents  the  United 
States  have  granted  to  the  Eureka  the  right  to  all  veins,  lodes, 
and  deposits  the  tops  or  apexes  of  which  lie  on  the  inside  of  its 
surveys  as  patented,  throughout  their  entire  depth  and  wher- 
ever they  may  go,  provided  it  keeps  itself  within  the  end  lines 
of  the  surveys.  The  finding  that  the  ground  in  dispute  is  with- 
in the  end  lines  and  that  the  apex  is  within  the  surface  lines 
settles  the  rights  of  the  parties  between  themselves,  as  well 
under  their  patents  as  under  their  compromise  agreement. 

The  judgment  of  the  Circuit  Court  is  afKrmed. 

The  Eichmond  Mining  Company  oe  ISTevada  et  al.  ^ 

V.  > 

The  Eureka  Consolidated  Mining  Company.      ) 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nevada. 

These  are  suits  in  equity,  and  are  dependent  on  the  suit  in 
ejectment  between  the  same  parties  which  has  just  been  de- 
cided. The  decrees  of  the  Circuit  Court  are  affirmed  for  the 
reasons  stated  in  the  opinion  filed  in  that  case. 

Affirmed. 
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The  Town  of  Walnut  v.  J.  H.  Wade. 

1.  The  question  whether  an  alleged  statute Ava.s  duly  and  eonstitntionally 

passed  is  a  question  of  law  for  the  coiut,  not  of  fact  for  a  jiiij'. 

2.  The  fact  that  during  some  of  the  stages  of  tlie  passage  of  a  bill  throiigli 

tlie  two  branches  of  a  Legislature  a  word  was  omitted  from  its  title, 
the  bill  retaining  its  number  all  the  time,  does  not  vitiate  the  bill, 
.such  an  omission  being  a  mere  clerical  error. 
S.  Tinder  Illinois  law  the  supervisor  and  clerk  of  the  townsliip  are  the 
proper  corporate  authorities  to  subscribe  to  railroad  stock  and  issue 
bonds  therefor. 

4.  The  word  "  inhabitants,"  in  an  act  requiring  the  question  of  subscribing 

to  railroad  stock  to  be  submitted  to  the  "inhabitants"  of  the  to,wn- 
ship,  construed  to  mean  "voters." 

5.  Previous  demand  at  the  place  where  they  are  made  payable  is  not 

necessary  before  suing  on  coupons. 

6.  Coupons  when  severed  from  their  bonds  are  negotiable,  and  bear  in- 

terest from  the  date  of  their  payment. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Allan  C.  Story  and  Tf.  C.  Goudy,iov  plaintiff  in  error. 

Thomas  S.  McClelland  and  George  A.  Sanders,  for  defendant 
in  error. 

Woods,  J. — This  suit  was  brought  upon  one  thousand  and 
ten  coupons  for  ten  dollars  each,  representing  the  annual  in- 
terest on  three  hundred  and  twenty-one  bonds  for  the  sum  of 
one  hundred  dollars  each,  purporting  to  be  executed  by  the 
plaintiff  in  error.  It  was  claimed'that  said  bonds  were  issued 
in  aid  of  the  Illinois  Grand  Trunk  Railway  Company,  and  in 
payment  of  stock  in  that  company  subscribed  for  by  the  plain- 
tiff in  error  and  delivered  to  it. 

The  coupons  bore  the  following  numbers:  From  1  to  200 
inclusive,  258,  and  from  281  to  400  inclusive,  and  were  cut 
from  bonds  bearing  corresponding  numbers. 

Before  final  judgment  in  the  court  below  the  defendant  in 
error  took  a  nonsuit  as  to  all  coupons  sued  on  bearing  num- 
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bers  from  301  to  400  inclusive  and  withdrew  the  same  from 
consideration  by  the  court,  and  left  as  the  cause  of  action  only 
those  coupons  which  bore  numbers  under  301. 

The  declaration  set  out  a  copy  of  one  of  the  coupons  sued 
on,  and  averred  that  all  the  others  were  of  the  same  tenor  and 
effect,  except  as  to  their  numbers  and  date  of  payment  respect- 
ively.    The  copy  was  as  follows : 

"  No.  251.     Series  4,  due  January  ],  1875,  for  $10. 

"$10.]  Walndt  Township.  [No.  251. 

"Railroad  bond. 

"  Interest  warrant. 

"  Supervisor  of  Walnut  township  pay  to  bearer,  January 
1st,  1875,  ten  dollars,  at  the  oiiice  of  the  State  treasurer, 
Springtield,  Illinois. 

"  Wm.  Sanders,  Toion  Clerk. 
"  M.  Knisht,  Supervisor." 

The  parties  waived  a  trial  by  jury  and  submitted  the  cause 
to  the  court  upon  the  issues  of  fact  as  well  as  of  law.  The 
court  made  a  special  finding  of  facts,  as  follows : 

"First.  That  said  defendant  town,  by  its  town  clerk  and 
supervisor,  did,  some  time  in  the  month  of  October,  A.  D. 
1870,  make  its  four  hundred  bonds  for  the  sum  of  one  hundred 
dollars  each,  and  numbered  consecutively  from  one  to  four 
hundred  inclusive,  amounting  in  the  aggregate  to  the  sum  of 
forty  thousand  dollars,  said  bonds  bearing  interest  at  the  rate 
of  ten  per  cent,  per  annum,  payable  animally,  and  the  princi- 
pal thereof  payable  to  the  Illinois  Grand  Trunk  Eailvyay  or 
bearer  on  the  1st  day  of  January,  A.  D.  1881,  and  dated  Jan- 
uary 1,  1871,  said  interest  being  evidenced  by  ten  interest 
warrants  or  coupons  for  ten  dollars  each,  payable  to  bearer 
and  attached  to  said  bonds,  as  set  out  in  the  declaration  in  this 
case;  that  said  bonds  recited  on  their  face  that  they  were 
issued  to  said  Illinois  Grand  Trunk  Eailway  by-  authority  of 
an  act  of  the  Legislature  of  the  State  of  Illinois,  approved 
March  25,  1869,  entitled  'An  act  to  amend  an  act  entitled 
"An  act  to  incorporate  the  Illinois  Grand  Trunk  Railway,' "  and 
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'  in  pursuance  of  a  vote  of  the  people  of  said  town,  had  and 
taken  June  25, 1870,'  being  the  same  bonds  described  in  plain- 
tiff's declaration ;  that  the  coupons  described  in  said  declara- 
tion were  cut  from  the  first  three  hundred  of  said  bonds,  and 
are  all  due  and  unpaid. 

"  Second.  That  at  some  time  in  the  month  of  January,  A.  D. 
1871,  the  supervisor  and  town  clerk  of  said  town,  acting  for 
and  in  behalf  of  said  town,  subscribed  for  forty  thousand  dol- 
lars of  the  capital  stock  of  said  Illinois  Grand  Trunk  Railway, 
and  issued  and  delivered  said  four  hundred  bonds  to  said  rail- 
way in  payment  of  said  subscription,  and  that  within  ten  or 
fifteen  days  therefrom  the  said  railway  corporation  sold  said 
bonds  for  value,  and  applied  the  proceeds  to  the  construction 
of  its  railroad  through  said  town ;  and  that  said  plaintift',  on 

the day  of  September,  A.  D.  1871,  bought  the  bonds 

from  which  the  coupons  sued  on  were  detached,  and  also  all 
the  coupons  thereto  attached  and  unpaid,  in  good  faith,  in  the 
New  York  market,  and  paid  therefor  in  money  at  the  rate  of 
ninety-two  and  one-half  cents  on  the  dollar,  without  actual 
notice  of  any  defense  whatever  against  said  bonds  or  coupons. 

"Third.  That  the  said  act  of  the  Legislature  of  the  State  of 
Illinois,  approved  March  25,  1869,  entitled  'An  act  to  amend 
an  act  to  incorporate  the  Illinois  Grand  Trunk  Railway,'  was 
duly  and  constitutionally  passed  by  the  General  Assembly  of 
said  State  of  Illinois. 

"  Fourth.  That  the  voters  of  said  town,  at  an  election  duly 
called  and  held  in  said  town,  pursuant  to  the  provisions  of  said 
act,  on  the  25th  day  of  June,  1870,  voted  that  said  town  would 
subscribe  for  thirty  thousand  dollars  of  the  capital  stock  of  said 
railway,  and  in  payment  therefor  issue  the  bonds  of  said  town 
for  the  amount  of  said  stock,  bearing  ten  per  cent,  interest 
annually,  and  the  principal  sum  payable  in  ten  years  from 
their  date. 

"  That  on  the  6th  day  of  August,  1870,  at  another  election 
called  and  held  in  pursuance  of  the  requirements  of  said  act, 
the  electors  of  said  town  voted  to  subscribe  for  ten  thousand 
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dollars  of  the  capital  stock  of  said  railway,  in  addition  to  the 
thirty,  thousand  dollars  voted  on  the  25th  day  of  June,  1870, 
to  be  paid  for  in  bonds  of  said  town,  bearing  the  same  rate  of 
interest,  and  payable  at  the  same  time  as  the  bonds  to  be  issued 
for  said  tViirty  thousand  dollars  subscription. 

"Fifth.  That  the  coupons  offered  in  evidence,  and  upon 
which  judgment  is  rendered  in  this  case,  were  cut  from  bonds 
of  said  issue  numbered  from  one  to  three  hundred." 

Besides  this  special  finding  the  record  contained  a  bill  of 
exceptions  which  embodied  all  the  evidence  submitted  by  both 
parties  in  the  case. 

Upon  the  special  finding  the  court  rendered  judgment  for 
the  plaintiff  below  for  the  principal  sum  due  on  the  coupons, 
and  for  interest  thereon  from  the  date  when  they  were  payable 
respectively. 

The  alleged  act  of  the  Legislature,  by  authority  of  which  it 
was  claimed  the  bonds  were  issued,  is  as  follows : 

"An  act  to  amend  an  act  entitled  'An  act  to  incorporate  the 
Illinois  Grand  Trunk  Eailway.' 

"  Section  1.  Be  it  enacted  by  the  people  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  that  any  city, 
incorporated  town,  or  township  which  may  be  situated  on  or 
near  the  route  of  the  Illinois  Grand  Trunk  Railway,  west  of 
the  city  of  Mendota,,  via  Prophetstown,  to  the  Mississippi 
River,  may  become  subscribers  to  the  stock  of  said  railway, 
and  may  issue  bonds  for  the  amount  of  such  stock  so  sub- 
scribed, with  coupons  for  interest  thereto  attached,  under  such 
limitations  and  restrictions  and  on  such  conditions  as  they 
may  choose  and  the  directors  of  said  company  may  approve, 
the  proposition  for  said  subscription  having  been  first  submitted 
to  the  inhabitants  of  such  city,  town,  or  township,  and  approved 
hy  them-;  and  upon  application  of  any  ten  voters  of  an 3'  city, 
town,  or  township,  as  aforesaid,  specifying  the  amount  to  be 
subscribed,  and  the  conditions  of  such  subscription,  it  shall  be 
the  duty  of  the  clerk  of  such  city,  town,  or  township  immedi- 
ately to  call  an  election,  in  the  same  manner  that  other  elec- 
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tioiis  for  said  city,  town,  or  township  are  called,  for  the  purpose 
of  determining  whether  said  city,  town,  or  township  will  sub- 
scribe to  the  stock  of  said  railway;  and  if  a  majority  of  said 
votes  shall  be  'for  subscription,'  then  the  corporate  authorities 
of  said  city,  town,  or  township,  and  the  supervisor  and  town 
clerk  of  said  township  so  voting,  shall  cause  said  subscription 
to  be  made;  and  upon  its  acceptance  by  the  directors  of  said 
company  shall  cause  bonds  to  be  issued  in  conformity  with 
said  vote,  which  bonds  shall  not  be  of  less  denomination  than 
one  hundred  dollars,  and  in  no  case  bear  a  higher  rate  of  inter- 
est than  ten  per  cent. ;  provided  no  such  election  shall  be  held 
until  at  least  thirty  days'  previous  notice  thereof  shall  be  given 
in  the  manner  prescribed  by  law. 

"  Sec.  2.  It  shall  be  the  duty  of  the  proper  authorities  of  any 
city,  town,  or  township,  issuing  bonds  as  aforesaid,  to  make  all 
necessai-y  arrangements  and  provide  for  the  prompt  payment 
of  all  interest  and  other  liabilities  accraing  thereon,  and  to 
levy  such  taxes  as  may  be  necessary  therefor  as  other  taxes 
are  levied  by  them. 

"  Sec.  3.  This  act  shall  be  liberally  construed  for  the  purposes 
intended  and  expressed  therein,  and  shall  be  held  to  be  a  pub- 
lic act,  and  shall  be  in  force  from  and  after  its  passage." 
Approved  March  25,  1869. 

This  act  was  passed  while  the  Constitution  of  Illinois  of  1848 
was  in  force. 

That  Constitution  contained  the  following  provision,  as  sec- 
tion 23  of  article  8 : 

"  Every  bill  shall  be  read  on  thnee  different  days  in  each 
house ;  *  *  *  and  every  bill  having  passed  both  houses 
shall  be  signed  by  the  speakers  of  their  respective  houses ; 
and  no  private  or  local  law  which  may  be  passed  by  the  Gen- 
eral Assembly  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title." 

On  July  2,  1870,  a  vote  was  talceii  by  the  voters  of  the 
State  of  Illinois,  which  resulted  in  the  adoption  of  a  new  Con- 
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stitutioii  and  of  certain  separate  articles,  one  of  which  reads  as 
follows,  and  it  took  effect  that  day : 

"No  county,  State,  town,  township,  or  other  municipality 
shall  ever  become  subscribers  to  the  capital  stock  of  any  rail- 
way or  private  corporation,  or  make  donation  to  or  loan  its 
credit  in  aid  of  such  corporation ;  but  provided,  however,  that 
the  adoption  of  this  article  shall  not  be  consti'ued  as  affecting 
the  right  of  such  municipality  to  make  such  subscription  when 
the  same  has  been  authorized  under  existing  laws  by  a  vote 
of  the  people  of  such  municipality  prior  to  such  adoption." 

The  iirst  assignment  of  error  relates  to  the. finding  of  the 
court  that  the  act  by  authority  of  which  the  bonds  in  question 
were  issued  "  was  duly  and  constitutionally  passed."  The 
plaintiff  in  error  disputes  this  finding. 

A  question  arises  here  whether  this  finding  is  open  to  chal- 
lenge. 

One  thing  is  clear :  that  there  can  be  no  review  in  this  court 
of  the  finding  of  fact  made  in  the  court  below. 

Section  649  of  the  Revised  Statutes  declares :  "  The  finding 
of  the  court  upon  the  facts,  which  may  be  either  general  or 
special,  shall  have  the  same  effect  as  the  verdict  of  a  jury." 

The  office  of  a  bill  of  exceptions,  where  the  facts  are  tried 
by  the  court,  is  pointed  out  by  section  700  of  the  Revised 
Statutes:  "The  rulings  of  the  court  in  the  progress  of  the 
trial  of  the  cause,  if  excepted  to  at  the  time  and  duly  pre- 
sented by  bill  of  exceptions,  may  be  reviewed  by  the  Supreme 
Court  upon  error  or  appeal."  The  same  section  declares: 
"  When  the  finding  is  special  the  review  may  extend  to  the 
determination  of  the  sufficiency  of  the  facts  to  support  the 
judgment." 

In  Norris  v.  Jackson,  9  Wallace,  125,  this  court  said :  "A 
special  finding  is  not  a  mei'e  report  of  the  evidence,  but  a 
statement  of  the  ultimate  facts  on  which  the  law  of  the  case 
must  determine  the  rights  of  the  parties — a  finding  of  the 
propositions  of  fact  which  the  evidence  estabhshes,  and  not 
the  evidence  on  which  those  ultimate  facts  are  supposed  to 
43  v2 
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resf.  Whether  the  finding  be  general  or  special,  it  should 
Ihave  the  same  eti'ect  as  the  verdict  of  a  jury;  that  is  to  say,  it 
as  conclusive  as  to  the  facts  so  found.  In  the  case  of  a  special 
verdict  [finding]  the  question  is  presented,  as  it  would  be  if 
tried  by  a  jury,  whether  the  facts  thus  found  require  a  judg- 
Bnemt  fw  plaintiff  or  defendant.  The  bill  of  exceptions,  while 
professing  to  detail  all  the  evidence,  is  no  special  finding  of 
the  Sai&ts." 

It  is  thiTs  seen  that  the  only  use  which  can  be  made  of  the 
bill  .of  exceptions,  when  there  is  a  special  finding  of  facts,  is  to 
present  the  nulings  of  the  court  in  the  progress  of  the  trial 
upon  'questioJis  of  law.  The  facts  are  conclusively  settled  by 
the  findings  of  the  court. 

But  the  finding  under  consideration  is  not  a  finding  of  fact, 

i..but  of  Jaw.  The  question  whether  an  alleged  statute  "  is  really 

.  a  law  or  laot  is  a  judicial  one,  and  is  to  be  settled  and  deter- 

smined  b}-  the  court  and  judges,  and  is  not  a  question  of  fact 

to  be  determijaed  by  a  jury."     (Town  of  South  Ottowa  v.  Per- 

.kins,.94  U.  S.,  260;  Gardner  v.  The  Collector,  6  Wall.,  599.) 

So,  notwithstanding  the  finding  of  the  court   below,  the 

.  question  whether  the  act  of  March  25,  1869,  was  duly  and 

.-constitutionally  passed,  is   open  for  examination    here  as  a 

-question  of  law — the  decision  of  the  court  on  that  question 

.having  been  excepted  to  by  the  plaintiff  in  error  at  the  proper 

time;  and,  in  deciding  this  question,  not  only  the  facts  pre- 

;  sented  by  the  bill  of  exceptions,  but  any  other  competent  evi- 

..dence  accessible,  may  be  considered  by  the  court  here. 

The, plaintiff  in  error  insists  that  the  evidence  set  out  in  the 
"..hill of  exceptions  does  not  sustain  the  finding  under  considera- 
I'tion.    In  other  words,  that  there  is  error  in  law  in  the  holding 
-of  the  court  that,  upon  the  facts  disclosed,  the  statute  in  ques- 
tion was  duly  and  constitutionally  passed. 

It  is  settled  by  decisions  of  the  Supreme  Court  of  Illinois 
that  the  journals  of  the  Legislature  may  be  resorted  to  for  the 
purpose  of  overthrowing  the  prima-facie  evidence  of  the  con- 
stitutional enactment  of  a  law  furnished  by  the  signatures  of 
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the  presiding  officers  of  the  two  houses.  •  (See  Town  of  South 
Ottowa  V.  Perkins,  94  U.  8.,  260,  where  the  Illinois  decisions 
on  this  subject  are  collected.) 

Both  parties  upon  the  trial  in  the  court  below  introduced  the 
journals  of  the  two  houses  of  the  Illinois  Legislature,  one  to 
prove  and  the  other  to  disprove  the  constitutional  passage  of 
the  law.  From  this  evidence  it  appears  that  the  bill  in  ques- 
tion when  introduced  into  the  House  was  designated  and  dis- 
tinguished as  House  bill  No.  231,  and  with  the  title  "An  act 
to  amend  an  act  entitled  'An  act  to  incorporate  the  Illinois 
Grand  Trunk  liailway.' "  It  regularly  passed  the  House  with 
this  title,  having  been  read  three  times  on  three  diiierent  days, 
and  having  been  referred  to  and  reported  by  a  committee. 

In  the  Senate,  according  to  the  journals,  the  proceedings 
were  as  follows:  Ou  February  8  a  message  was  received  from 
the  House  to  the  effect  that  it  had  passed  House  bill  No.  281, 
entitled  "An  act  to  amend  an  act  entitled  'An  act  to  incorporate 
the  Grand  Trunk  Eailway.' "  On  February  9  the  bill  with  the 
same  number  and  title  was  read  the  first  and  second  time  and 
referred  to  a  standing  committee.  On  March  4  House  bill 
No.  231,  for  ^'An  act  to  amend  an  act  entitled  'An  act  to  incor- 
porate the  Illinois  Grand  Trunk  Railway,'"  was  reported  back 
with  amendments  by  the  committee  to  which  House  bill  No. 
231  had  been  referred,  which  recommended  that  as  amended 
it  be  read  a  third  time  and  passed.  The  next  day  House-  bill 
No.  231,  and  with  the  same  title,  except  that  the  word  Illinois 
was  omitted  therefrom,  was  read  a  third  time  and  passed. 

The  Senate  amendments  to  House  bill  No.  231,  witji  the 
same  title  as  that  under  which  it  passed  the  House,  were  agreed 
to  by  the  House.  In  the  messages  between  the  two  houses,  in 
which  the  passage  of  the  bill  by  each  is  reported  to  the  other, 
the  word  "Illinois"  is  omitted  from  the  title,  but  its  designa- 
tion as  House  bill  No.  231  is  preserved.  The  bill,  after  its 
final  passage,  was  enrolled  as  House  bill  No.  231,  with  the  title 
"An  act  to  amend  an  act  to  incorporate  the  Illinois  Grand 
Trunk  Eailway,"  and  it  was  signed  by  that  title  by  the  presid- 
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ing  officers  of  both  houses  and  approved  and  signed  by  the 
Governor. 

We  are  now  called  on  to  decide  whether  upon  this  evidence 
the  court  below  was  justified  in  holding  that  the  act  was  duly 
and  constitutionally  passed. 

The  evidence  discloses  the  fact  that  in  its  passage  through 
tlie  Senate,  according  to  the  journal  of  that  body,  the  word 
"Illinois"  was  twice  dropped  from  the  title  of  the  bill,  and  that 
in  the  message  of  the  House  to  the  Senate  and  of  the  Senate  to 
the  House  reporting  the  passage  of  the  bill  by  those  bodies 
respectively  the  word  "Illinois"  is  left  out  of  the  title  of  the 
bill. 

The  contention  of  the  plaintiff'  in  error  is  that  the  omission 
of  the  word  "Illinois"  from  the  title  of  the  bill  in  several  of 
its  stages  in  the  Senate,  and  especially  in  its  final  passage, 
defeats  it  as  a  law  and  renders  the  enactment  null  and  void. 
The  ground  of  this  claim  is  that,  according  to  the  journals  of 
the  two  houses,  "one  bill  by  one  title  passed  the  House  and 
another  bill  by  another  title  passed  the  Senate." 

The  evidence  of  the  journals  of  the  two  houses  satisfies  us  that 
beyond  question  there  was  hut  one  bill,  and  that  was  House  bill 
No.  201,  "to  amend  an  act  entitled  an  act  to  incorporate  the 
Illinois  Grand  Trunk  Kailway  " ;  that  this  bill  regularly  passed 
through  all  stages  by  both  houses  without  any  change  in  its 
title,  was  signed  by  their  presiding  officers  respectively,  and 
was  approved  and  signed  by  the  Governor. 

The  journals  show  no  amendment  to  the  title  of  the  bill  in 
either  house.  It  is,  therefore,  perfectly  clear  that  the  omission 
of  the  word  "Illinois"  from  the  title  in  some  of  the  stages  of 
its  passage  through  the  Senate  was  a  mere  clerical  error  iu 
keeping  the  journals.  The  designation  of  the  bill  as  House 
bill  E^o.  231  was  preserved  through  ajl  the  stages  of  its  passage 
through  both  houses,  and  until  it  was  finally  signed  by  the 
presiding  officers  of  the  two  houses  and  approved  by  the  Gov- 
ernor. The  statute  book  of  the  State  of  Illinois  shows  that 
only  one  act  was  ever  passed  to  incorporate  any  "  Grand  Trunk 


1880.]  Town  of  Walnut  v.  Wade.  669 

Opinion  of  the  court. 


Railway,"  and  that  was  the  act  to  incorporate  the  Illinois  Grand 
Trunk liailwaj'.  Therefore  the  act  in  question  must  have  heen 
an  amendment  to  that  act  of  incorporation,  and  could  be  an 
amendment  to  no  other. 

The  fact  of  the  identity  of  the  bills  passed  by  the  two  houses 
is  so  clear  that  it  seems  to  us  no  court  could  have  any  doubt 
on  the  subject. 

In  the  case  of  Larrison  etal.  v.  The  Peoria,  Atlanta  and  Deca- 
tur R.  R.  Co.  ct  al.,  77  111.,  11,  it  appeared  tha.t  by  some  clerical 
error  the  bill  was  introduced  into  the  Senate  as  "  Senate  bill 
No.  453,  for  an  act  to  incorporate  the  Peoria,  Atlanta  and  Dan- 
ville Railroad  Company,"  thus  changing  the  name  of  Decatur 
in  the  title  to  Danville ;  but,  as  the  bill  preserved  its  identity 
by  holding  its  number  "453,"  the  Supreme  Court  of  Illinois 
decided  that  the  act  was  constitutionally  passed.     It  said: 

"And  the  question  is,  was  the  bill  for  the  act  read  three 
times  in  the  Senate  before  its  passage  by  that  body  ?  If  the 
entries  on  the  journal  refer  to  'the  same  bill,  then  the  require- 
ments of  the  organic  law  are  satisfied.  _  The  question  is  one 
of  identity.  Do  these  entries  show  there  was  one  or  two  bills 
acted  upon  by  the  Senate  ?  The  number  is  the  same  through- 
out. About  that  there  is  not  the  pretense  of  the  slightest  doubt, 
and  it  is  manifest  that  to  have  more  than  one  bill  pending  at 
the  same  time  with  the  same  number  would  lead  to  confusion  ; 
it  would  defeat  the  very  object  of  numbering  bills,  which  is  to 
preserve  their  identity  and  prevent  confusion." 

Another  objection,  based  on  the  fact  that  the  journals  do  not 
preserve  the  exact  title  of  the  bill  in  all  the  stages  of  its  pas- 
sage through  the  Senate,  is  that  the  title  did  not  at  all  times 
conform  to  the  constitutional  requirement  that  the  subject  of 
the  bill  should  be  expressed  therein. 

There  is  no  rule  of  parliamentary  law,  and  there  is  no  pro- 
vision of  the  Constitution  of  Illinois,  which  requires  a  bill  to 
preserve  the  same  title  through  all  its  stages  in  both  houses. 
(Lan-isou  v.  Peoria,  Atlanta  and  Decatur  Railroad  Co.,  supra; 
Binz  V.  Weber,  81  111.,  290;  Plumer  v.  The  People,  74  111., 
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362.)  But,  as  already  said,  it  is  sufficiently  clear  from  the 
journals  of  the  two  houses  that  no  change  whatever  was  made 
in  the  title  of  the  bill  ia  either  house,  and  that  the  omission 
of  the  word  "Illinois"  from  the  title,  as  given  in  the  journals 
of  the  Senate,  was  a  mere  clerical  error,  which  could  deceive 
or  mislead  no  one.  We  are  of  opinion  that  these  objections 
to  the  act  are  slender  grounds  for  declaring  to  be  null  and  void 
a  law  which  appears  on  the  statute  book  of  a  State  and  is  found 
among  its  archives. 

It  is  next  insisted  that  the  title  of  the  act,  as  it  appears  upon 
the  statute  book  of  the  State,  does  not  express  its  object. 

The  Supreme  Court  of  Illinois  has  substantially  decided  this 
point  against  the  plaintiff  in  error  in  the  case  of  Belleville 
Railroad  Co.  v.  Gregory,  15  111.,  20.  (See,  also,  Town  of  Unity 
V.  Burrage  et  al.,  ante,  p.  329,  where  other  cases  decided  by  the 
Supreme  Court  of  Illinois  on  this  question  are  cited ;  San  An- 
tonio V.  Mehaffy,  96  U.  S.,  312.) 

We  are  clear,  therefore,  that  the  Circuit  Court  was  right  in 
holding  that  the  act  by  authority  of  which  the  bonds  in  ques- 
tion were  issued  was  duly  and  constitutionally  passed. 

It  is  next  contended  by  the  plaintiti'  in  error  that,  under  the 
act  referred  to,  the  corporate  authorities  of  the  township  alone 
could  make  the  subscription  to  the  stock  of  the  railroad  com- 
pany and  issue  the  bonds  of  the  township.  This  claim  is  based 
on  section  5  of  article  9  of  the  Constitution  of  Illinois  of  1848, 
which  prohibits  the  Legislature  from  authorizing  any  person 
to  impose  a  burden  of  debt  on  the  township  except  the  cor- 
porate authorities. 

The  stock  was  subscribed  and  the  bonds  issued  in  this  case 
by  the  supervisor  and  clerk,  and  it  is  insisted  that  neither  the 
act  of  the  Legislature  nor  the  Constitution  of  the  State  allowed 
this  to  be  done;  that  it  could  only  be  done  by  the  corporate 
authorities,  which  included  the  legal  voters  as  well  as  the  su- 
pervisor and  clerk. 

In  construing  a  similar  statute,  pa-ssed  under  the  Constitu- 
tion of  1848,  the  Supreme  Court  of  Illinois  has  decided  that, 
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after  a  vote  by  the  electors  of  a  town  in  favor  of  a  donation 
to  aid  in  the  construction  of  a  raih-oad  company,  the  super- 
visor and  clerk  of  the  township  were  the  proper  corporate 
authorities  to  subscribe  the  stock  and  issue  the  bonds  of  the 
township  therefor.  (Town  of  Douglass  v.  Niantic  Savings 
Bank,  not  yet  reported.  To  the  same  effect,  see  Town  of 
Windsor  v.  Hallett,  97  111.,  209.) 

These  eases  are  conclusive  of  this  question,  if,  indeed,  it 
needed  any  authority  to  settle  it. 

The  next  point  made  by  the  plaintiff  in  error  is  that  the  act 
of  March  25, 1869,  by  authority  of  which  the  bonds  were  issued, 
did  not  authorize  an  election  to  be  held  on  the  question  of  sub- 
scribing stock  in  the  railway  company  at  which  only  legal  voters 
should  vote ;  that  the  word  "  inhabitants,"  whose  approval  the 
act  requires,  cannot  be  construed  to  mean  "  voters"  or  "electors." 

No  copies  of  the  bonds  appear  in  the  pleadings  in  this  case. 
The  special  finding  of  the  court,  to  which  alone  we  are  au- 
thorized to  look  to  ascertain  the  facts  upon  which  the  judg- 
ment of  the  court  rests,  declares  that  the  bon^s  recited  on  their 
face  that  they  were  issued  "  in  pursuance  of  a  vote  of  thepeople 
of  said  town  held  and  taken  June  25, 1870." 

The  popular  signification  of  the  words  "people  of  a  town" 
and  "inhabitants  of  a  town"  is  the  same;  so  that,  according 
to  the  finding  of  the  court,  the  bonds  recited  on  their  face  a 
substantial  compliance  with  the  requirement  of  the  statute  that 
the  proposition  for  the  subscription  to  the  stock  of  the  railroad 
company  should  be  submitted  to  the  "  inhabitants  of  the  town 
and  affirmed  by  them."  The  plaintiff  being,  as  appears  from 
the  findings  of  the  court,  a  bona-fide  holder  of  the  bonds  with- 
out notice,  is  not  bound  to  go  behind  this  recital. 

But  it  is  not  necessary,  in  order  to  maintain  the  validity  of 
the  bonds,  to  rely  on  this  finding. 

The  findings  of  the  court  show  that  the  "voters"  of  said 
town,  on  June  25,  1870,  voted  in  favor  of  the  proposition  to 
subscribe  thirty  thousand  dollars  to  the  stock  of  the  said  rail- 
road company. 
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We  think  that  by  a  fair  coustruction  of  the  act  of  March 
25,  1869,  this  was  all  that  was  necessary.  The  act,  it  is  true, 
requires  the  approval  of  the  "inhabitants"  of  the  town.  In 
its  broadest  sense  this  would  include  all  sexes,  ages,  and  con- 
ditions. To  require  the  approval  by  a  vote  of  the  "  inhabit- 
ants" in  this  sense  would  be  an  absurdity.  The  act  itself  is 
its  own  interpreter,  and  shows  that  this  is  not  its  meaning.  It 
provides  that,  upon  the  application  of  ten  voters,  it  shall  be 
the  duty  of  the  clerk  "to  call  an  election  in  the  same  manner 
that  other  elections  for  said  city,  town,  or  township  are  called, 
for  the  purpose  of  determining  whether  said  city,  town,  or 
township  will  subscribe  to  the  stock  of  said  railway-." 

The  calls  for  "other  elections  for  said  city,  town,  or  town- 
ship "  are  addressed  to  the  legal  voters,  and  legal  voters  only 
are  allowed  to  vote.  The  act,  though  carelessly  drawn,  clearly 
meant  to  restrict  the  election  to  the  voters,  and  the  approval 
of  the  "inhabitants"  was  to-be  indicated  by  the  vote  of  a 
majority  of  the  legal  voters.  This  approval,  the  findings  of 
the  court  show,  was  obtained. 

The  intimation  that  the  law  required  two  elections  for  pre- 
cisely the  same  purpose,  one  at  which  the  inhabitants  and  the 
other  at  which  the  electors  of  the  town  should  vote,  imputes 
to  the  General  Assembly  an  absurdity  in  legislation  which  the 
language  of  the  act  utterly  fails  to  justify. 

We  think,  therefore,  that  this  assignment  of  error  is  without 
substantial  ground  to  i-est  on. 

It  appears  from  the  findings  of  the  court  that  an  election 
was  held  on  June  25,  1870,  on  the  proposition  to  subscribe 
thirty  thousand  dollars  to  said  railroad  company.  The  plain- 
tiff in  error  claims  that  this  proposition  was  never  approved 
by  the  directors  of  the  company,  and  therefore  that  the  bonds 
issued  to  carry  this  proposition  into  effect  were  issued  without 
authority,  and  are,  therefore,  invalid. 

There  are  two  answers  to  this  claim :  (1)  The  act  of  March 
;25,  1869,  does  not  require  the  approval  of  the  directors  of  the 
.company  to  the  proposition  as  a  condition  precedent  to  the 
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subscription  of  stock  and  the  issue  of  bonds.  (2)  The  court 
finds  that  the  bonds  contained  recitals  averring  that  they  were 
issued  by  authority  of  the  act  of  March  25,  1869,  and  in  pur- 
suance of  a  vote  of  the  people  of  said  town,  which  is  in  effect 
an  averment  that  the  conditions  prescribed  by  said  act  to  be 
performed  before  said  bonds  could  be  issued  had  been  in  fact 
performed.  Whether  the  conditions  precedent  had  been  com- 
plied with  was  a  question  which  was,  in  eti'ect,  left  by  the  law  to 
the  "corporate  authorities"  who  issued  the  bonds  to  decide. 
The  plaintiff,  therefore,  being  a  boiia-fide  holder,  was  not  bound 
to  look  beyond  the  legislative  act  and  the  recitals  in  the" bonds. 
(Town  of  Coloraa  v.  Evans,  92  U.  S.,  484 ;  Maroy  v.  Township 
of  .Oswego,  Id.,  639.) 

The  bill  of  exceptions  shows  that  the  plaintiff  in  error  ob- 
jected to  the  admission  in  evidence  of  the  coupons  sued  on 
because  (1)  they  were  not  presented  to  the  proper  officers,  or 
demand  of  payment  made  ther.eon  and  notice  given  to  the 
drawers,  before  suit;  (2)  because  they  were  detached  from  and 
not  annexed  to  any  bond,  and  the  absence  of  the  bond  was  not 
accounted  for,  and  the  same  were  not  negotiable  paper  suffi- 
cient to  base  an  action  upon ;  and  (3)  because  said  coupons 
never  were  indorsed  and  are  not  negotiable  by  delivery. 

None  of  these  grounds  of  objection  are  tenable.  The  form 
of  the  coupons  does  not  change  their  nature.  They  are  evi- 
dences of  the  suras  due  for  interest  on  the  bonds.  The  fact 
that  thej^  are  made  payable  at  a  particular  place  does  not  make 
a  presentation  for  payment  at  that  place  necessary  before  a  suit 
can  be  maintained  on  them.  (Wallace  v.  McConnell,  13  Pet., 
148;  Irvine  v.  Withers,  1  Stew.,  234;  Montgomery  v.  Elliott, 
6  Ala.,  701.) 

The  second  and  third  grounds  of  objection  are  answered  by 
the  decision  of  this  court  in  Clark  v.  Iowa  City,  20  Wall.,  583, 
where  it  is  said :  "  Coupons  for  installments  of  interest  when 
severed  from  bonds  are  iiegotiable  and  pass  by  delivery.  They 
then  cease  to  be  incidents  and  become  in  fact  independent 
claims,  and  they  do  not  lose  their  validity  if,  for  any  cause,  the 
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bonds  are  cancelled'  or  paid  before  maturity,  nor  their  negoti- 
able cliaraeter,  nor  their  ability  to  support  separate  actions." 
(See,  also,  Aurora  City  v.  West,  7  "Wall.,  82 ;  Thompson  v.  Lee 
County,  3  Wall.,  327.) 

It  is  next  alleged  for  error  that  the  Circuit  Court  allowed 
interest  on  the  coupons  sued  on  to  be  included  in  the  judgment. 

The  coupons  bore  interest  from  the  day  when  they  were 
payable.  (Aurora  City  v.  "West,  7  Wall,  supra;  Clark  v.  Iowa 
City,  20  Wall.,  supra;  Town  of  Geneva  v.  Woodruff,  92  U.  S., 
502.) 

There  is  nothing  in  the  act  by  authority  of  which  these  bonds, 
to  which  the  coupons  belonged,  were  issued  which  takes  them 
out  of  these  decisions ;  and  we  have  been  referred  to  no  leg- 
islation in  the  State  of  Illinois  which  forbids  the  allowance  of 
interest  on  this  kind  of  commercial  paper.' 

The  -failure  to  present  the  coupons  for  payment  does  not 
prevent  the  running  of  interest.  If  the  town  had  shown  that 
it  had  money  ready  to  pay  the  coupons  at  the  time  and  place 
where  they  were  payable,  this  would  have  been  a  defense  to 
the  claim  for  interest.  (Wallace  v.  McConnell,  13  Pet.,  supra.) 
But  no  such  proof  was  offered,  nor  was  it  claimed  that  the  fact 
existed. 

Finally,  the  fact  that  the  corporate  authorities  of  the  plain- 
tiff" in  error  issued  bonds  to  the  amount  of  $40,000,  when  the 
election  held  on  June  25,  1870,  only  authorized  the  issue  of 
$30,000,  can  have  no  effect  on  the  rights  of  the  defendant  in 
error  to  his  judgment  in  this  case.  The  finding  of  the  court 
is  that  his  bonds  recited  on  their  face  that  they  were  issued 
by  authority  of  the  act  of  March  25,  1869,  and  in  pursuance 
of  the  vote  taken  June  25,  1870. 

There  was  nothing  in  the  act  which  placed  any  limit  to  the 
amount  of  stock  which  the  town  might  subscribe,  and  the 
recitals  of  the  bond  gave  no  notice  to  the  holder  that  the  bonds 
issued  exceeded  the  amount  of  stock  which  the  town  had  voted 
to  subscribe.  There  was  nothing  to  arouse  the  suspicions  of  a 
purchaser;  nothing  to  put  him  on  inquiry.     As  the  defendant 
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in  error  is  a  bona-fide  holder  for  value,  the  ftict  that  the  amount 
of  the  bonds  issued  by  the  corporate  authorities  exceeded  by 
ten  thousand  dollars  the  amount  of  stock  voted  for  by  the  in- 
habitants of  the  plaintiff  in  error  on  June  25,  1870,  can  have 
no  influence  upon  his  right  to  a  recovery  upon  the  bonds  which 
he  holds. 

We  find  no  error  in  the  record.     The  judgment  of  the  Cir- 
cuit Court  must  therefore  be  affirmed. 

Affirmed. 


The  Bartlett  Land  and  Lumber  Company  v.  Daniel 
Saunders. 

1.  Where  a  grant  refers  to  the  western  boundarj'  of  a  well-known  loca- 

tion as  shown  by  a  chart  filed  with  it,  that  description  is  sufficient, 
although  ttie  boinidary  may  not  have  been  actually  new. 

2.  A  mere  tentative  running  of  a  line  is  not  such  a  settlement  of  the 

bomulary  as  prevents  the  owners  from  claiming  beyond  it,  and  does 
not  authorize  tlie  State  to  raalce  another  grant  of  the  tract  cut  oft"  by 
such  line. 

3.  Enfield  v.  Day,  11  N.  H.  Rep.,  520,  distinguished. 

Error  to  the  Circuit  Court  of  the  United  Slates  for  the 
District  of  New  Hampshire. 

William  L.  Putnam  and  Ossian  Ray,  for  plaintiff  in  error. 

/.  G.  Abbott  and  Charles  G.  Saunders,  for  defendant  in  eri-or. 

Bradley,  J. — This  is  a  writ  of  entry  brought  by  the  plain- 
tiff in  error,  the  demandant  below,  against  the  defendant,  to 
recover  possession  of  a  certain  tract  of  land  in  Grafton  county, 
New  Hampshire,  described  as  follows :  "  Beginning  at  the 
northwest  corner  of  the  town  of  Albany,  and  thence  running 
north  about  three  degrees  east  three  miles  and  sixty-five  rods 
to  a  spruce  tree  marked ;  and  from  thence  north  about  six 
degrees  east  four  miles  and  ninety-five  rods  to  a  fir  tree 
marked ;  and  from  thence  south  about  eighty-seven  and  a  half 
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degrees  east  to.  the  westerly  line  of  Hart's  location,  and  to  the 
easterly  line  of  Grafton  county,  as  established  by  the  act  ap- 
proved July  3, 1875,  entitled  'An  act  establishing  the  east  line 
of  Grafton  county';  and  from  thence  along  the  east  line  of 
Gi'afton  county  to  the  bound  begun  at,  and  containing  eight 
thousand  acres  of  land,  more  or  less." 

The  defendant  tiled  a  plea,  defending  his  right  in  and  deny- 
ing disseizin  of  all  the  land  described  in  the  plaintiff's  writ 
which  is  included  in  the  following  described  tract,  viz.:  'f  Be- 
ginning at  the  northwest  corner  of  the  town  of  Albany,  for- 
merly called  Burton,  and  thence  running  north  about  three 
degrees  east  three  miles  and  sixty-five  rods  to  a  spruce  tree 
marked ;  and  from  thence  north  about  six  degrees  east  four 
miles  and  ninety-five  rods  to  a  fir  tree  marked;  and  from 
thence  south  about  eighty-seven  and  one-half  degrees  east  to 
the  westerly  line  of  Hart's  location ;  thence  southerly  by  the 
westerly  line  of  Hart's  location  to  the  point  in  said  westerly 
line  nearest  to  the  northwest  corner  of  said  Albany;  thence 
in  a  straight  line  to  the  northwest  corner  of  said  Albany."  As 
to  the  remainder  of  the  land  claimed  in  the  plaintiff's  writ,  the 
defendant  disclaimed  title. 

Upon  these  issues  the  cause  came  on  to  be  tried,  and,  after 
the  demandant's  evidence  was  adduced,  the  couit  below  in- 
structed the  jury  that  upon  the  case  made  by  the  demandant 
it  was  not  entitled  recover,  and  a  verdict  was  given  for  the 
defendant,  and  judgment  rendered  accordingly.  The  present 
writ  of  error  is  brought  to  reverse  this  judgment. 

The  specific  points  raised  upon  the  trial,  upon  which  the 
court  was  called  upon  to  pass,  are  presented  by  a  bill  of  excep- 
tions, which  exhibits  the  evidence  in  detail.  Such  parts  of  this 
evidence  as  may  be  necessary  to  understand  the  matters  of  law 
raised  by  the  writ  of  error  will  be  adverted  to. 

The  demandant  on  the  trial  produced  and  deraigned  title 
under  a  quitclaim  deed  from  James  Willey,  land  commis- 
sioner of  the  State  of  New  Hampshire,  to  Alpheus  Bean  and 
others,  dated  November  26,  1831,  made  by  authority  of  a  re- 
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solve  of  the  Legislature,  which  included  the  lands  clainned  in 
the  writ. 

The  demandant  also  produced  a  prior  deed,  under  which 
the  defendant  claimed  the  land  described  in  his  plea,  being  a 
deed  from  Abner  R.  Kelly,  treasurer  of  the  State  of  New 
Hampshire,  to  Jasper  Elkins  and  others,  dated  August  31, 
1830,  and  made  by  authority  of  a  resolve  of  the  Legislature, 
which  deed  purported  to  convey  the  following  described  tract 
in  the  county  of  Grafton,  New  Hampshire,  to  wit: 

■''  Beginning  at  the  northeast  corner  of  the  town  of  Lincoln, 
and  ruiniing  east  seven  miles  and  one  hundred  and  seventeen 
rods  to  Hart's  location ;  thence  southerly  by  the  westerly 
boundary  of  said  location  to  a  point  so  far  south  that  a  line 
drawn  thence  due  south  shall  strike  the  northwest  corner  of 
the  town  of  Burton  ;  thence  south  to  said  northwest  corner  of 
Burton  ;  thence  westerly  along  the  northern  line  of  Waterville 
to  the  eastern  boundary  of  Hatch  and  Cheevei"'s  grant ;  thence 
northerly  and  westerly  by  said  grant  to  the  east  line  of  Thorn- 
ton ;  thence  by  said  line  of  Thornton  northerly  to  the  line  of. 
Lincoln,  and  along  this  line  to  the  point  Urst  mentioned." 

The  principal  question  in  the  cause  was  whether  the  prem- 
ises thus  gi'anted  to  Elkins  and  others  by  the  last-named  deed 
embraced  the  land  described  in  the  defendant's  plea.  If  they 
did,  a.S'Was  held  bj'  the  judge  at  the  trial,  the  defendant's  was 
the  elder  title  to  the  land  in  dispute,  and  the  title  of  the  de- 
mandant failed,  and  there  is  no  error  in  the  instructions  as  to 
the  documentary  title. 

The  beginning  corner  of  the  premises  granted  to  Elkins  and 
others  was  conceded  to  be  a  well-known  point,  and  the  general 
position  of  the  first  line  of  the  survey,  which  is  described  as 
"running  east  seven  miles  and  one  hundred  and  seventeen 
rods  to  Hart's  location,"  was  not  disputed;  nor  was  the  posi- 
tion of  the  northwest  corner  of  the  town  of  Burton  (now  Al- 
bany) disputed,  it  being  a  common  point  to  which  both  parties 
referred;  nor  were  the  lines  of  the  Elkins  survey  from  the 
northwest  corner  of  Burton  "  westerly  along  the  northerly  line 


678  Land  and  Lumber  Co.  v.  Saunders.     [Oct.  Term, 

Opinion  of  the  court. 

of  Watervilie,  &c.,  to  the  point  first  mentioned,"  brought  in 
question.  The  only  point  in  dispute  was  the  eastern  boundary' 
of  the  Elkins  tract;  the  defendant  contending  that  by  virtue 
of  the  deed  of  1830  it  extended  eastwardly  to  Hart's  location, 
covering  the  disputed  territoty,  and  the  demandant  contending 
that  it  did  not  extend  further  to  the  eastward  than  the  north- 
west corner  of  Burton  (or  Albany)  and  a  line  drawn  north 
from  that  point. 

The  language  of  the  grant  is,  "east  seven  miles  and  one 
hundred  and  seventeen  rods  to  Harfs  location;  then  southerly 
by  the  icesierljj  boundary  of  said  location  to  a  point  so  far  south 
that  a  line  drawn  thence  due  south  shall  strike  the  northwest 
corner  of  the  town  of  Burton;  thence,  &c."  Now,  if,  when 
the  grant  was  made,  there  was  a  tract  known  as  Hart's  loca- 
tion lying  easterly  and  in  the  vicinity  of  the  land  granted,  and 
if  it  had  a  westerly  boundary  to  which  the  granted  tract  could 
by  any  reasonable  possibility  extend,  no  more  apt  language  for 
this  purpose  could  have  been  adopted.  It  would  be  a  monu- 
ment which  would  control  courses  and  distances.  If  more  or 
less  distant  from  the  point  of  beginning  than  seven  miles  and 
one  hundred  and  seventeen  rods,  still  it  would  control  the  sur- 
vey. If  a  line  drawn  due  south  from  any  point  of  its  western 
boundary  would  not  strike  the  northwest  corner  of  Burton,  then 
they  must  be  connected  by  a  line  not  running  due  soutli.  The 
line  of  shortest  distance  between  said  boundary  and  said  north- 
west corner  would  be  the  proper  one,  and  this  is  the  one  that 
was  adopted.  Hart's  location  is  called  for,  and  to  that  loca- 
tion we  are  bound  to  go. 

The  evidence  was  overwhelming  and  uncontradicted  to  show 
the  existence  and  notoriety  of  Hart's  location.  It  is  a  large 
tract  of  land,  lying  on  both  sides  of  the  Saco  liiver,  directly  to 
the  eastward  of  the  Elkins  tract.  On  the  27th  of  April,  1772, 
this  tract  was  granted  by  Governor  Weutworth,  in  the  name 
of  the  King,  to  one  Thomas  Chadbourne.  The  plaintili'  pro- 
duced in  evidence  a  copy  of  that  grant,  having  a  plat  or  sur- 
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vey  of  the  tract  annexed  to  it.  The  premises  granted  are 
described  as  follows: 

"Beginning  at  a  birch  tree,  being  the  southwesterly  corner 
bounds  of  a  tract  of  land  granted  to  Mr.  Vere  Royse;  from 
thence  running  north  four  hundred  and  seventy  rods;  from 
thence  extending  westerly  the  same  breadth  of  four  hundred 
and  seventy  rods,  the  distance  of  two  hundred  and  eightj'-five 
rods;  from  thence  running  northwesterly  six  hundred  rods; 
from  thence  running  nearly  a  north  course  thirteen  hundred 
rods  until  it  meets  the  notch  or  narrowest  passage  leading 
through  the  White  Mountains,  l^'ing  upon  Saco  River." 

The  plat  or  survey  annexed  to  the  grant  shows  the  Saco 
River  running  through  it.  It  follows  the  river  on  both  sides 
from  the  beginning  of  the  survey  up  to  the  mountains.  It  is 
conceded  that  the  beghining  corner  is  well  known,  and  the 
general  location  of  the  tract  is  undisputed.  By  the  name  of 
Hart's  location  it  has  been  well  known  for  nearly  a  century 
past.  Its  census  has  been  published  in  the  laws  like  that  of  a 
regular  township,  and  it  seems  to  have  been  treated  in  some 
sort  as  a  quaM-townsbip.  In  the  State  census  published  with 
the  laws  of  1815,  and  again  in  1820,  the  population  of  Hart's 
location  is  put  down  as  thirty-tive  for  the  year  1810  and  at 
sixty-tive  for  1820.  In  the  acts  for  the  apportionment  of  the 
State  tax  among  the  several  townships  of  the  State,  the  pro-rata 
share  of  Hart's  location  was  fixed  at  eight  cents  on  a  thousand 
dollars  in  1816,  at  twelve  cents  in  1820,  at  ten  cents  in  1824, 
and  at  eight  cents  in  1829.  By  an  act  approved  December  24, 
1828,  it  was  resolved,  "That  Hart's  location,  in  the  county  of 
Coos,  be  annexed  and  classed  with  the  towns  of  Bartlett  and 
Adams,  in  said  county,  for  the  purpose  of  electing  a  represent- 
ative to  the  general  court,  until  the  Legislature  shall  otherwise 
order."  The  demandant's  principal  witness  stated  that  it  had 
been  a  political  organization  at  one  time  and  sent  a  represent- 
ative to  the  general  court. 

But  it  was  claimed  by  the  demandant,  and  proof  was  ottered 
to  show,  that  the  western  boundary  of  Hart's  location,  being 
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ill  a  wild  and  mountainous  region,  had  never  been  located  on 
the  ground  in  1830,  and  could  not  be  located  from  the  descrip- 
tion contained  in  the  grant,  because  it  was  too  vague  and  un- 
certain to  admit  of  a  fixed  and  definite  survey.  But  the  plat 
annexed  to  the  grant,  and  referred  to  by  the  grant  for  gi-eater 
certainty,  did  show  a  boundary  line  laid  down  to  a  scale.  If 
there  was  no  other  evidence  on  the  subject,  this  would  be  suffi- 
cient to  show  that  Hart's  location  had  a  boundary,  and  a  defi- 
nite one,  whether  it  was  ever  actuallj'  run  out  on  the  ground 
or  not.  In  or  about  1803,  on  occasion  of  a  general  perambu- 
lation of  the  townships  of  the  State,  made  in  pursuance  of  an 
act  of  the  Legislature,  a  survey  of  Hart's  location  was  made 
by  one  Merrill,  by  public  authority,  and  deposited  in  the  oiiice 
of  the  secretary  of  state.  This  was  also  produced  in  evidence 
on  the  trial,  and  showed  a  well-defined  map  of  the  location, 
laid  down  to  a  scale,  difl:'ering  somewhat  from  the  plat  annexed 
to  the  original  grant,  but  not  more  than  might  be  naturally 
expected  if  the  original  was  not  used. 

There  can  be  no  doubt,  therefore,  that  when  Hart's  location 
was  referred  to  in  public  acts  and  resolves,  whether  for  the 
purpose  of  taking  the  census,  taxation,  or  political  jurisdiction, 
it  was  referred  to  as  a  defined  tract  or  portion  of  territory, 
within  the  bounds  of  which  the  State  claimed  no  proprietary 
interest.  In  1830,  when  the  Legislature,  by  a  resolve,  au- 
thorized and  by  its  treasurer  made  to  Elkins  and  his  associates 
a  grant  of  land  to  extend  from  the  town  of  Lincoln  on  the 
west  to  Hart's  location  on  the  east,  the  exterior  line  extending 
along  "by  the  westerly  boundary  of  said  location,"  it  is  diffi- 
cult to  find  any  ground  for  uncertainty  or  ambiguity  in  the 
grant,  or  to  imagine  how,  after  that,  the  State,  or  any  persons 
claiming  under  the  State,  could,  with  any  show  of  reason,  claim 
that  there  was  no  such  thing  in  being  as  a  Hart's  location 
having  a  western  boundary,  or  that  the  Elkins  grant  did  not 
extend  to  and  bound  upon  it.  All  rights  of  the  State  up  to 
and  adjoining  said  location  were  as  clearly  disposed  of  as  if 
the  two  grants,  that  of  Hart's  location  and  that  to  Elkins  and 
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others,  had  been  made  in  the  same  instrument — granting  to 
one  party,  first,  Hart's  location  as  described  in  Chadbourne's 
patent,  and  then  granting  to  Elkins  and  his  associates  all  the 
residue  of  the  lands  westward  to  the  town  of  Lincoln  between 
designated  side  lines  on  the  north  and  south. 

The  truth  is,  that  Hart's  location  itself  was  the  monument 
indicated,  whatever  might  be  the  location  of  its  western  bound- 
arj'.  The  existence  of  the  location  as  a  territorial  subdivision 
of  New  Hampshire  was  as  notorious  and  certain  as  the  exist- 
ence of  any  township  in  the  State.  It  must  of  necessity  have 
had  a  boundary,  whether  that  boundary  had  ever  been  actually 
surveyed  on  the  ground  or  not.  The  State  owned  all  the  ]an<l 
lying  westerly  of  it — between  it  and  the  township  of  Lincoln — 
and  this  land  had  never  been  granted  to  any  person.  It  was 
wild,  mountainous  land  of  little  value.  The  whole  area,  equal 
to  the  extent  of  a  large  township,  and  containing  probably 
seventy  or  eighty  square  miles,  was  in  1830  valued  at  only 
|800.  All  this  tract  thus  lying  to  the  west  of  Hart's  location 
was  granted  to  Elkins  and  his  associates.  They  may  have 
been  under  an  erroneous  impression  as  to  the  true  location  of 
the  western  boundary  of  Hart's  location,  but  whatever  it  was, 
and  whenever  found,  that  was  to  be  the  boundary  of  the  grant. 

It  may  be  true,  as  stated  by  the  Supreme  Court  of  Massa- 
chusetts in  Morse  v.  Rogers,  118  Mass.,  578,  that  where  a 
boundary  is  inadvertently  inserted,  or  cannot  be  found,  or  an 
adherence  to  it  would  defeat  the  evident  intent  of  the  parties, 
"  the  boundary  may  be  rejected,  and  the  extent  of  the  grant  be 
determined  by  measurement,  or  other  portions  of  the  grant." 
But  that  is  not  the  case  here.  The  evident  intent  of  the  par- 
ties was  to  go  to  Hart's  location  as  a  territory  or  known-  body 
of  land,  without  particular  regard  to  a  marked,  designated, 
and  visible  line.  It  was  their  intent  to  leave  no  land  belong- 
ing to  the  State  between  that  territory  and  the  tract-  granted. 
This  was  clearly  the  principal  object  in  view ;  and  as  Hart's 
location  must  necessarily  have  a  western  boundary  some- 
where, and  as  its  limits  and  bounds  were  shown,  whether  cor- 
44  v2 
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rectly  or  incorrectly,  by  public  maps  in  the  archives  of  the 
State,  it  could  not  be  said  that  this  boundary  was  incapable  of 
ascertainment.  To  hold  this,  and  abandon  the  call  of  the 
deed  for  Hart's  location,  and  to  confinethe  grantees  to  courses 
and  distances,  would  defeat  instead  of  furthering  the  intention 
of  the  parties.  If  the  western  boundary  of  Hart's  location 
had  never  been  surveyed  on  the  ground,  it  could  be  surveyed, 
or  it  could  be  located,  by  agreement  between  the  owners  of  it 
and  the  owners  of  the  Elkins  grant.  They  were  the  only  par- 
ties who,  after  that  grant,  had  any  interest  in  the  matter. 

It  may  well  be  aslied,  if  the  call  for  Hart's  location  and  its 
western  boundary  can  have  no  significance  in  the  Elkins  grant 
iu  1830,  how  does  it  suddenly  acquire  significance  in  1831  in 
the  grant  under  which  the  demandant  claims  ?  The  language 
used  is  almost  exactly  the  same:  "thence  easterly  to  Hart's 
location;  thence  southeasterly  by  Hart's  location,  &c." 

With- the  accumulated  evidence  on  the  subject  which  was 
presented  in  the  demandant's  case,  most  of  it  of  such  a  char- 
acter as  not  to  admit  of  contradiction,  we  think  that  the  judge 
was  perfectly  right  in  assuming  that  Hart's  location  was  a  ipon- 
ument  sufficiently  definite  to  control  the  courses  and  distances 
given  in  the  grant.  Indeed,  we  do  not  see  how  he  could,  have 
.  done  otherwise.  The  fact  that  the  town  of  Burton,  which  lay 
to  the  south  of  Hart's  location,  extended  so  far  westerly  that 
its  northwest  corner  would  not  be  met  by  a  line  drawn  due 
south  from  any  part  of  Hart's  location,  cannot  prevent  the 
Elkins  grant  from  extending  to  Hart's  location  as  its  eastern 
boundary,  as  called  for  in  the  deed.  As  before  stated,  the 
connection  between  this  location  and  the  northwest  corner  of 
Burton,  if  it  cannot  be  made  by  a  line  drawn  due. south  as 
called  for,  must  necessarily  be  made  by  the  line  of  shortest 
distance  between  them.  This  is  the  surveyor's  rule  and  the 
rule  of  law.  (Campbell  v.  Branch,  4  Jones's  No.  Car.  Law 
Eep.,  313.)  It  is  constantly  applied  when  trees  or  monuments 
on  or  near  the  margin  of  a  river  are  called  for  in  a  deed  where 
the  river  is  a  boundary. 
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We  think  that  the  judge  did  not  evr  in  relation  to  the  con- 
struction and  eft'ect  of  Elkins's  deed. 

But  the  demandant  raised  another  point  at  the  trial,  namely, 
that  the  owners  of  the  Elkins  grant  had  estopped  themselves 
from  claiming  under  it  any  land  eastwardly  of  a  line  running 
north  from  the  northwest  corner  of  the  town  of  Burton  or  Al- 
bany. The  evidence  offered  on  this  point  tended'  to  show  that 
about  or  soon  after  the  date  of  the  Elkins  grai*t,the  grantees 
or  some  of  them  .employed  surveyors  to  ascertain  the  extent 
and  boundaries  of  the  grant,  and  that  a  line  was  run.  directly 
(or  nearly)  north  from  the  northwest  conxer  of  Burton  to  the 
north  line  of  the  grant,  as  the  supposed  eas.tern  boundary  ad- 
joining Hart's  location;  but  that  this,  was  done  without  any 
communication  or  agreement  with  the  proprietors  of  Hart's 
location,  or  any  other  parties  having  an  interest  in  the  adjoin- 
ing lands,  and  in  ignorance  of  the  true  western  boundary  of 
that  location  on  the  land.  The  evidence  consisted  of  the  tes- 
timony as  to  the  declarations  of  some  or  one  of  the  grantees 
as  to  the  running  of  such  line,  made  over  forty  years  before, 
and  .of  a  recent  examination,  of  marked  trees  which  indicated 
a  date  corresponding  with  the  period  referred  to. 

We  think  that  the  judge  was  right  in  holding  that  this  evi- 
dence was  totally  insufficient;  under  the  law  of  New  Hamp- 
shire, or  any  other  law,  to  show  such  a  settlement  of  the  line  as 
to  estop  the  owners  of  the  grant  from  claiming  to  the  extent 
of  the  description  contained  in  the  deed.  Conceding  that 
everything  was  proved  which  the  evidence  tended  to  prove, 
it  would  only  show  that  the  grantees  made  a  tentative  effort 
to  find  the  limits  of  their  property  in  a  mountainous  and  almost 
inaccessible  wilderness,  without  consultation  or  communication 
with  any  other  parties,  and  without  doing  any  act  or  thing  that 
could  in  the  least  commit  them  in  relation  to  such  parties.  The 
only  line  shown  to  have  been  the  subject  of  any  agreement  was 
that  located  by  Wilkins  in  1850,  parallel  to  and  two  hundred 
and  thirty-Uve  chains  from  the  Saco,  which  was  concurred  in 
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by  "Walker,  the  agent  of  the  owners  of  the  Elkins  grant,  and 
one  Davis,  who  professed  to  own  one-half  of  Hart's  location. 

It  is  alleged  by  the  counsel  of  the  demandant  that  the  law 
of  New  Hampshire  on  the  subject  of  estoppel  as  to  boundarj- 
lines  is  peculiar;  that  an  agreement  settling  such  lines,  though 
made  by  parol,  is  binding  upon  the  parties  ajid  all  those  claim- 
ing under  them.  Conceding  this  to  be  true,  not  the  slightest 
evidence  was.  offered  to  show  any  agreement  whatever,  or  even 
any  communication  between  the  adjoining  owners  prior  to 
1850,  and  the  line  then  agreed  upon  coincides  substantially 
with  that  which  is  now  claimed  by  the  defendant. 

It  is  conceded,  however,  that  the  running  of  the  hypothetical 
line  northerly  from  the  Burton  corner  was  an  estoppel  as  re- 
gards the  State;  that  the  State,  upon  the  faith  of  this  line  being 
•run  and  marked  by  the  Elkins  grantees,  entered  upon  the  land 
eastward  of  it  and  granted  the  same  to  Bean  and  others;  that 
is,  the  State,  by  legislative  resolve  and  solemn  grant,  having  in 
1830  granted  to  Elkins  and  others  all  the  land  west  of  Hart's 

_  Jocation,  had  the  right  to  re-enter  upon  some  8,000  acres  of  the 
;same  land  in  1831  and  grant  it  out  to  third  parties  because 
the  Elkins  grantees,  in  making  an  ex-parte  survey,  had  mis- 
taken the  position  of  the  west  boundary  of  Hart's  location. 

"There  is  no  pretense,  certainly  no  proof,  that  this  snrvey  was 
.made  by  any  concurrence  of  the  parties,  or  that 'there  was 

-even  any  communication  between  the  agents  of  the  State  and 
(the  Elkins  grantees.     The  agents  of  the  State  simply  lay  by 

-and  watched  the  operations  of  Elkins  and  company,  and  find- 
ing or  supposing  that  they  had  made  a  mistake,  and  had  left 

.a  vacant  tract  of  land  between  the  line  they  i-an  and  Hart's 
ilocation,  stepped  in  and  made  another  grant  to  other  parties 

■of  nearly  a  sixth  part  of  the  tract  granted  to  the  Elkins  party. 
Not  a  particle  of  evidence  was  produced  to  show  any  acqui- 
escence on  the  part  of  Elkins  and  his  associates  in  this  pro- 
ceeding, or  that  they  had  any  notice  or  knowledge  of  it.  So 
far  as  appears,  they  have  never  acknowledged  the  right  of 
these  new  grantees,  nor  have  they  ever  admitted  that  any  one 
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had  any  right  to  interfere  with  the  extension  of  their  land  east- 
wardh'  to  Hart's  location.  We  think  no  case  can  be  found 
that  would  make  out  an  estoppel  under  such  circumstances  as 
these. 

We  have  been  referred  with  much  confidence  to  the  case  of 
The  Proprietors  of  Enfield  v.  Day,  11  N.  H.  Eep.,  520.  We 
have  carefully  examined  this  case,  and  do  not  find  in  it  any- 
thing to  support  the  proposition  contended  for.  There  the 
State  interposed,  after  due  notice  to  the  parties  and  an  inquiry 
by  the  Legislature,  in  reference  to  the  true  and  right  owner- 
ship of  a  certain  gore  between  two  adjoining  townships,  which 
by  an  alleged  mistake  of  a  figure  had  not  been  included  in 
the  grant  (of  Enfield)  in  which  it  was  intended  to  be.  The 
south  line  was  south  68°  east  in  the  deed,  when  it  should  have 
been  south  58°  east.  The  grant  of  Grantham  was  made  a  few 
years  afterwards  binding  on  Enfield,  but  having  the  right 
course  (south  58°  east)  for  its  north  line.  On  the  application 
of  the  proprietors  of  Enfield  and  adjoining  townships,  the 
Legislature  was  applied  to  to  correct  this  error,  and  commis- 
sioners were  appointed  to  run  the  true  line,  and  the  disputed 
gore  was  granted  to  Enfield.  The  parties  acquiesced  for  twenty 
years,  and  the  question  was  whether  Enfield  had  sufficient  seizin 
and  color  of  title  to  claim  the  benefit  of  the  statute  of  limita- 
tions ;  and  the  court  held  that  it  had.  But  the  court  expressed 
itself  with  great  caution,  as  follows :  "  Li  this  case  we  are  clearly 
of  opinion  that  the  seizin  would  not  pass  by  the  mere  efl'ect  of 
the  second  grant;  but  was  there  not  such  a  previous  re-entry 
and  assertion  of  right  on  the  part  of  the  government  as  to  con- 
stitute, together  with  the  gra:nt,  a  conveyance  with  livery  of 
seizin  ?  An  entry  upon  the  land  by  the  government  agents, 
and  the  running  anew  and  re-marking  of  lines,  with  the  ex- 
press design  of  a  reconveyance  to  rectify  a  former  mistake, 
would  seem  to  be  evidence  sufficient  to  show  an  actual  posses- 
sion in  the  government  of  any  given  tract."  Was  anything 
of  this  kind  done  in  the  present  case  ?  Were  the  Elkins  grantees 
notified  of  any  error  or  mistake  ?     Were  they  informed  of  the: 
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intention  to  regrant  a  portion  of  the  tract  granted  to  them  ? 
Did  they  acquiesce  in  such  proceedings  ?  Nothing  of  the  kind. 
But  the  court  adds:  "The  proceedings  of  the  Legislature  were 
had  on  pubhc  notice  and  actual  service  on  the  proprietors  of 
Grantham.  They  also  had  full  knowledge  of  the  subsequent 
pi'oceedings  of  the  proprietors  of  Enfield  in  their  entry  upon 
and  frequent  sales  of  portions  of  this  gore  of  land,  claiming 
the  whole  under  the  grant  from  the  State,  and  must  be  re,- 
garded  as  acquiescing  in  such  adverse  possession  and  claim. 
It  is  now  too  late  for  the  proprietors  of  Grantham  to  assert 
their  title."  It  is  obvious  that  the  cases  are  totally  distinct, 
and  it  is  unnecessary  to  discuss  the  subject  further. 

The  judge,  on  this  part  of  the  case,,  instructed  the  jury  that 
there  was  no  evidence  before  them  to  estop  or  bar  those  claim- 
ing under  the  Elkins  grant  from  maintaining  their  line  b}'  the 
wester]}-  side  of  Hart's  location ;  and  in  this  we  think  he  was 
right. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


The  Indiana  and  Illinois  Central  Railway  Company  v. 
Henrietta  P.  Sprague. 

1.  An  ofBcPi'  of  a  corporation  wlio  is  also  a  brokor,  and  who  lias  posses- 

sion of  some  of  the  negotiable  mortgage  bonds  of  the  corporation, 
and  asserts  to  a  purchaser  tliat  he  owns  the  bonds  on  accoinit  of 
advances  made  lo  tlie  corporation,  passes  a  good  title  to  the  purcliaser, 
although  tlie  corporation  itself  receives  no  consideration  therefor  from 
tlie  broker  and  had  not  authorized  liim  to  sell  them. 

2.  Tlie  bond  of  the  corporation  containing  the  obligation,  and  the  mort- 

gage being  a  meie  security  to  insure  tlie  performance  of  tliat  obli- 
gation, in  case  of  a  difl'erence  l)etvveen  them  (lie  terms  of  the  bond 
control. 
,3.  'J'he  presence  of  unpaid  past-due  coupons  on  a  negotiable  corporation 
l)ond  is  not  sufficient  evidence  of  dislionor  to  cliarge  the  pnrcliaser 
witli  notice  of  any  invalidity  existing  as  between  prior  parties. 


1880.]  Railway  Co.  v.  Spragub.  687 

Opinion  of  the  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  foi-  the 
District  of  Indiana. 

James  Emott  and  Joseph  E.  McDonald,  for  appellant. 

Clarlison  N.  Potter,  for  appellee. 

Woods,  J. — This  case  was  an  appeal  from  a  part  of  the  decree 
of  the  United  States  Circuit  Court  for  the  District  of  Indiana, 
made  in  a  suit  in  equity  in  which  the  Union  Trust  Company 
of  New  "York  was  complainant  and  the  Indiana  and  Illinois 
Central  Railway  Company  and  others  were  defendants.  The 
suit  was  brought  for  the  foreclosure  of  a  mortgage  upon  the 
appellant's  property,  and  resulted  in  a  decree  of  foreclosure 
and  sale.  An  interlocutory  decree  directed  a  master  of  the 
court  to  ascertain  and  report  to  the  court  the  names  of  all 
persons  who  were  holders  of  bonds  and  coupons,  which  had 
been  duly  issued  under  the  mortgage,  and  which  were  entitled 
to  share  in  the  proceeds  of  the  sale. 

Under  this  order  of  reference  Henrietta.?.  Sprague,  the 
appellee,  presented  a  claim  to  be  the  owner  and  holder  of 
seventy-live  bonds,  numbered  from  629  to  703  inclusive,  of 
one  thousand  dollars  each,  with  coupons  attached.  The  rail- 
way company,  by  its  solicitor,  objected  to  the  allowance  of  the 
respondent's  claim.  The  master  heard  the  proofs  of  the  par- 
ties and  the  arguments  of  their  counsel,  and  reported  that  Mrs. 
Sprague  had  made  suiiicient  proof  of  her  ownership  of  the 
bonds  in  question,  and  that  they  were  entitled  to  be  paid  out 
of  the  purchase-monej-  of  the  railroad.  To  this  report  the 
railroad  company  filed  exceptions.  The  court  at  the  May 
term,  1878,  overruled  the  exceptions,  and  entered  a  decree 
directing,  among  other  things,  that  the  seventy-live  bonds  of 
the  appellee,  with  the  coupons  thereto  atmexed,  should  be  al- 
lowed as  valid  and  as  secured  equally  with  the  other  outstand- 
ing bonds  b}-  the  mortgage  foreclosed,  and  that  said  bonds  be 
paid  their  pro-rata  shares  out  of  the  proceeds  of  the  foreclosui'e. 
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From  this  order  and  this  part  of  the  foreclosure  decree  in  the 
cause  the  railway  company  brings  this  appeal. 

Mrs.  Sprague,  the  appellee,  was  the  widow  and  administra- 
trix of  John  H.  Sprague,  deceased.  J.  Elliott  Condict  had 
long  been  a  friend  of  her  husband,  doing  business  in  New 
York  in  railway  securities,  under  the  style  of  "  Condict  &  Co., 
bankers  and  brokers." 

In  February,  1870,  Mrs.  Sprague  loaned  Condict  |25,000, 
for  which  she  took  his  note.  Before  its  maturity  he  advised 
her  to  hnj  and  offered  to  sell  her  $75,000  of  the  first  mortgage 
bonds  of  the  Madison  and  Portage  Kailroad  Company.  She 
made  the  purchase  for  the  price  of  $60,000.  She  paid  this 
sum  partly  by  giving  up  to  Condict  his  note  to  her  for  $25,000 
money  loaned,  and  the  residue  in  securities  at  the  market  price. 
This  purchase  was  made  in  November,  1870. 

The  Madison  and  Portage  Railroad  Company  failing  to  pay 
interest  on  its  bonds,  Mrs.  Sprague,  on  June  24, 1871,  at  Con- 
diet's  instance,  returned  to  him  the  Madison  and  Portage  bonds 
and  received  from  him  in  exchange  seventy-five  bonds  for  one 
thousand  dollars  each  of  the  Indiana  and  Illinois  Central  Rail- 
way Company. 

These  bonds  were  dated  April,  1870.  They  were  secured 
by  a  mortgage  or  deed  of  trust  of  the  same  date.  At  the  time 
of  the  exchange  by  Mrs.  Sprague  of  Madison  and  Portage 
bonds  for  these  bonds,  on  June  24, 1871,  the  bonds  which  she 
received  had  attached  to  them  all  the  cotipons,  beginning  from 
the  date  of  the  bonds,  sixty  in  number.  Of  these  coupons,  two, 
(the  one  payable  October  1, 1870,  and  the  one  payable  April  1, 
1871,)  for  thirty-five  dollars  each,  were  past  due  and  unpaid. 
The  bonds  contained  this  provision:  "In  case  of  the  non-pay- 
ment of  any  half-yearly  installment  of  interest  which  shall 
have  become  due  and  been  demanded,  and  such  default  shall 
have  continued  six  months  after  demand,  the  principal  of  this 
bond  shall  become  due  in  the  manner  and  with  the  eftect  pro- 
vided for  in  the  trust  deed  securing  its  payment."  The  bond 
also  recited  that  it,  together  with  the  residue  of  two  thousaud 
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seven  hundred  and  fifty  bonds,  were  secured  by  a  deed  of  trust 
or  mortgage  dated  the  1st  day  of  April,  1870.  The  mortgage^ 
contained  the  following  clause :  "In  case  default  be  made  for 
six  months  in  the  payment  of  any  interest  upon  either  of  said 
bonds  when  the  same  shall  become  due  and  payable,  the  whole 
principal  sum  in  all  and  each  of  said  bonds  shall  forthwith  be- 
come due  and  payable,  and  the  lien  or  incumbrance  hereby 
created  for  the  security  and. payment  of  such  bonds  may  be 
at  once  enforced,  anything  herein  to  the  contrary  notwith- 
standing." 

Before  making  the  exchange  of  bonds  above  mentioned, 
Mrs.  Sprague  had  placed  the  management  of  the  affair  in  the 
hands  of  Mr.  John  M.  Whiting,  as  her  counsel. 

Mr.  Whiting,  in  behalf  of  Mrs.  Sprague,  investigated  not 
only  the  question  of  the  value  of  the  Indiana  and  Illinois  Cen- 
tral Railway  bonds,  but  &lso  of  the  right  of  Condict  to  sell 
them.  At  the  time  of  this  investigation  the  Indiana  and  Illi- 
nois Central  Railway  was  not  a  completed  but  only  a  projected 
road.  Condict  was  its  vice-president  and  acting  president. 
There  was  an  executive  committee,  which  consisted  of  three 
membei's  besides  the  president.  These  were  Condict,  Sea- 
man, and  Lazare. 

Five  hundred  bonds  of  one  thousand  dollars  each,  secured 
by  the  mortgage  of  April  1,  had  been  executed.  Before  they 
could  be  issued  they  had  to  be  countersigned  by  the  Union 
Trust  Company.  They  were  so  countersigned  and  delivered 
to  the  railroad  company,  whose  obligations  they  were.  They 
were  in  all  respects  regularly  executed. 

In  June,  1871,  three  hundred  of  the  bonds  were  delivered  by 
the  treasurer  of  the  company  to  Messrs.  Condict  and  Lazare, 
members  of  the  executive  committee.  They  delivered  two 
hundred  of  them  to  parties  to  whom  they  belonged.  The  resi- 
due of  the  three  hundred  bonds  remained  in  the  possession  of 
Condict. 

(yondict  did  not  appear  to  have  any  express  authority  from 
the  company  to  sell  or  dispose  of  these  bonds.     He  claimed. 
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however,  to  have  a  lien  on  them  for  advances  made  to  the 
railway  company. 

There  was  evidence  tending  to  show,  however,  that  the  rail- 
way company  never  received  consideration  for  the  bonds  trans- 
ferred by  Condict  to  Mrs.  Sprague. 

There  was  no  evidence  in  the  record  that  showed  that  Mrs. 
Sprague,  so  far  as  it  regarded  any  direct  notice  to  her  person- 
ally, was  not  a  bona-fide  purchaser. 

Mr.  Whiting,  in  his  testimony  touching  what  he  learned  of 
Condict's  right  to  transfer  the  bonds,  said:  "He  came  to  me 
with  statements,-  and  upon  them  I  acted.  He  asserted  his 
entire  capacity  to  make  the  exchange ;  that  he  owned  the 
bonds;  that  he  hadmade  advances  to  the  company;  that  they 
were  his  by  the  highest  possible  title,  and  made  all  the  assev- 
erations under  my  very  sharp  and  close  cross-examination. 
He  claimed  to  own  the  bonds." 

Mr.  Whiting  also  testitied  as  follows:  "Seaman,"  the  col- 
league of  Condict  on  the  executive  committee,  "assured  mo 
of  Condict's  right  to  assign  them,"  the  bonds.  "  My  memory 
is  very  active  on  this  point.  He  sustained  him,"  Condict,  "  in 
ever}'  regard." 

The  error  complained  of  in  the  part  of  the  decree  appealed 
from  is  this:  It  being  established  by  the  evidence  and  reported 
bj'  the  master  that  the  railway  company  never  received  any 
value  for  their  bonds,  either  from  Mrs.  Sprague  or  from  any 
other  person,  she  was  erroneously  held  to  be  a  purchaser  of 
the  honds  for  value  and  without  notice,  and  the  bonds  were 
erroneously  held  to  be  instruments  of  such  a  character  and  in 
such  a  condition  as  to  enable  her  to  enforce  them  against  the 
company,  notwithstanding  tlie  fact  that  the  company  had  re- 
ceived no  compensation  for  them. 

It  is  not  disputed  that  the  bonds  in  question,  when  they  were 
first  executed  and  made  ready  for  circulation,  had  all  the  quali- 
ties of  commercial  paper.  The  contention  of  the  plaintitf  in 
error  is  that  Mrs.  Sprague  was  not  a  purchaser  in  good  faith 
and  for  value. 
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It  seems  to  be  conceded,  and  the  evidence -establishes,  that 
no  facts  were  known  to  Mrs.  Spragne  in  relation  to  the  bonds 
other  than  those  which  came  to  the  knowledge  of  her  agent, 
Mr.  Whiting.  Of  course  she  was  bound  by  what  he  knew. 
Does  the  knowledge  of  the  facts  learned  by  Mr.  Whiting,  and 
which  it  is  presumed  he  communicated  to  her,  make  Mrs. 
Sprague  a  purchaser  in  bad  faith  ? 

Two  facts  must  be  taken  as  established :  1st.  Condict's  cus- 
tody of  the  bonds  was  lawful.  The  plaintilf  in  error  admits 
that  it  placed  them  in  his  possession  for  safe-keeping.  2d. 
There, can  be  no  question  that  Mrs.  Sprague  paid  full  value 
for  the  bonds. 

Possession  of  negotiable  bonds  carries  with  it  the  title  to  the 
holder.     (Murray  v.  Lardner,  2  Wall.,  121.) 

Mrs.  Sprague,  thei-efore,  bought  the  bonds  of  a  person  pre- 
sumptively the  owner,  and  paid  for  them  a  full  and  valuable 
consideration. 

Condict  was  an  officer  of  the  company,  and  as  such  had  pos- 
session of  the  bonds.  If  he  had  told  Mrs.  Sprague  or  her  agent 
that  he  was  selling  the  bonds  for  the  company  and  as  its  agent, 
and  had  then  applied  them  to  the  payment  of  his  private  obli- 
gations to  Mrs.  Sprague,  her  purchase  would  have  been  made 
in  bad  faith.  But  this  is  not  the  case.  Oondict  having  posses- 
sion of  the  bonds,  and  being  prima  facie  their  owner,  asserted 
to  Mrs.  Sprague's  agent  in  the  most  positive  manner  that  they 
were  his  property.  The  fact  that  he  was  an  officer  of  the  com- 
pany did  not  of  itself  preclude  him  from  deahng  in  the  bonds, 
or  throw  the  slightest  suspicion  on  his  title. 

The  question,  therefore,  and  the  only  question  in  the  case, 
is:  Was  there  anything  upon  the  face  of  .the  bonds  and  of  the 
mortgage  which  secured  them  to  put  the  purchaser  on  notice  ? 
The  plaintiff  in  error  claims  there  was;  that  attached  to  each 
of  the  bonds  sold  to  Mrs.  Sprague  were  two  coupons,  due  re- 
spectively October,  1870,  and  April,  1871,  and  unpaid,  and 
that  this  fact,  by  the  terms  of  the  bonds  and  of  the  mortgage 
which  secured  them,  rendered  the  principal  of  the  bonds  due 
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and  payable,  and  that,  as  a  consequence,  when  Mrs.  Sprague 
purchased  the  bonds  they  were  dishonored  paper. 

There  appears  to  be  a  diiierence  between  the  terms  of  the 
bonds  and  of  the  mortgage.  The  mortgage  provided  that 
.  upon  non-payment  of  interest  for  six  months  the  principal  of 
the  bonds  should  become  due,  whether  demanded  or  not.  On 
the  other  hand,  the  bonds  declared  that  in  case  of  the  non- 
payment of  any  halt-yearly  installment  of  interest  which  had 
become  due  and  had  been  demanded,  if  such  default  should 
continue  six  months  after  demand  the  principal  of  the  bond 
should  become  due.  A  copy  of  the  bond  was  set  out  in  full 
in  the  mortgage. 

The  bond  being  the  principal  thing  containing  the  obligation 
of  the  company,  and  the  mortgage  a  mere  security  to  insure  the 
performance  of  that  obligation,  the  terms  of  the  bond  should 
control. 

Therefore  a  demand  for  the  payment  of  her  coupons  and  a 
failure  to  pay  for  six  months  were  necessary  to  make  the  prin- 
cipal of  the  bonds  payable.  '  There  having  been  no  demand  of 
the  overdue  coupons,  it  follows  that  by  the  terms  of  the  bonds 
the  principal  sum  was  not  due  when  Mrs.  Sprague  purchased. 

The  controversy,  therefore, is  reduced  to  this:  Did  the  mere 
presence  upon  the  bonds  purchased  by  Mrs.  Sprague  of  two 
past-due  unpaid  interest  coupons  make  the  bonds  dishonored 
paper  ? 

Coupons  are  separable  obligations  for  the  interest  payable 
upon  demand.  It  constantly  occurs  that  they  are  not  de- 
manded for  weeks  and  months,  and  sometimes  years,  after 
they  are  due.  As  they  bear  interest  after  maturity,  it  will 
frequently  happen  that  the  owner  of  a  bond  who  holds  the 
same  as  an  investment  will  keep  the  coupon  for  the  same 
purpose. 

Bonds  executed  by  a  railroad  company  may  not  be  put  upon 
the  market  until  one  or  more  coupons  have  matured.  The 
company  may  cut  them  off  when  it  sells  the  bonds,  or  leave 
them  on  to  be  accounted  for  in  the  purchase. 
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Negotiable  bonds  have  been  used  as  a  means  of  i-aising 
money  not  only  by  railroad  companies,  but  by  the  national 
government,  States,  counties,  and  cities.  To  hold  that  the 
moment  an  unpaid  coupon  is  left  on  a  bond  its  character  and 
negotiability  are  changed,  would  greatly  embarrass  the  traffic  in 
such  securities  and  lead  to  endless  uncertainty  and  confusion. 

The  mere  presence,  therefore,  of  two  unpaid  coupons  upon 
the  bonds  purchased  by  Mrs.  Sprague  was  not  of  itself  sufii- 
cient  evidence  of  the  dishonor  of  the  bonds  to  which  they  were 
attached. 

This  point  has  been  expressly  ruled  by  this  court  in  the  case 
of  Cromwell  v.  Sac  County,  96  D.  S.,  51.  In  that  case  the  court, 
speaking  by  Mr.  Ju-stice  Field,  said:  "The  non-payment  of  an 
installment  of  interest  when  due  could  not  affect  the  negotia- 
bihty  of  the  bonds  or  of  the  subsequent  coupons.  Until  their 
maturity  the  purchaser  for  value,  without  notice  of  their  in- 
validity as  between  antecedent  parties,  would  take  them  dis- 
charged from  all  infirmities."  To  the  same  efi'ect,  see  North 
America  v.  Kirby,  108  Mass.,  497;  Boss  v.  Hennett,  15  Wis., 
260. 

In  the  case  of  Parson  v.  Jackson,  99  U.  S.,  434,  the  bonds 
which  were  the  subject  of  controversy  had  never  been  issued, 
but  had  been  stolen  from  the  office  of  the  company.  Thej' 
were  made  payable  either  in  New  Orleans,  New  York,  or 
London,  as  the  president  of  the  railroad  company  might  by 
his  indorsement  on  the  bonds  determine.  The  bonds  con- 
tained no  indorsement  of  the  president  designating  the  place 
of  payment;  they  were  oifered  in  the  New  York  market  and 
sold  for  a  very  small  consideration,  and  coupons  for  several 
years,  due  and  unpaid,  were  attached  to  them.  The  court  held 
that  all  these  circumstances  affected  the  purchaser  with  notice 
of  the  invalidity  of  the  bonds. 

It  is  true  the  court  said  that  the  presence  of  the  past-due 
and  unpaid  coupons  was  of  itself  an  evidence  of  dishonor  suf- 
ficient to  put  the  pui'chaser  on  inquiry.  But  the  case  did  not 
turn  on  this  circumstance  .alone.     There  were  other  significant 
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indications  of  the  invalidity  of  the  bonds,  and  the  opinion  must 
be  restricted  to  the  ca^e  before  the  court. 

But  conceding,  for  the  sake  of  argument,  that  the  possession 
of  two  unpaid  coupons  on  the  bonds  purchased  by  Mrs.  Sprague 
had  been  sufficient  to  put  her  on  inquiry,  she  can  only  be 
charged  with  knowledge  of  the  facts  which  she  might  have 
learned  by  inquiry. 

Investigation  would  have  disclosed  to  her,  as  the  record 
shows,  that  the  construction  of  the  road  of  the  company  by 
which  the  bonds  were  issued  was  just  began  ;  that  of  the  twenty- 
seven  hundred  and  fifty  bonds,  for  one  thousand  dollars  each, 
which  the  mortgage  was  issued  to  secure,  only  live  hundred 
had  been  signed  and  prepared  for  circulation  ;  that  these  bonds 
had' not  been  put  upon  the  market  for  sale,  but  that  a  part  of 
theni  had  been  nsed  as  collateral  security  for  debts  due  from 
the  company,  and  that  those. sold  to  Mrs.  Sprague  had  not  been 
put  in  general  circulation,  but,  after  their  execution,  had  been 
turned  over  to  Condict,  the  vice-president  of  the  company, 
who,  on  account  of  liis  advances  to  the  company,  claimed  to 
be  their  owner,  and  that  none  of  the  coupons  on  any  of  the 
five  hundred  bonds  had  been  paid.  If,  therefore,  Mrs.  Sprague 
had  investigated  the  reason  why  the  two  past-due  coupons  on 
the  bonds  which  she  purchased  had  not  been  paid,  these  facts 
would  have  atibrded  a  most  satisfactory  explanation. 

"  The  party  who  takes  negotiable  coupon  bonds,  before  due, 
for  a  valuable  consideration,  without  knowledge  of  any  defect 
of  title  and  in  good  faith,  holds  them  by  a  title  valid  against 
all  the  world.  Suspicion  of  defect  of  title,  or  the  knowledge 
of  circumstances  which  would  excite  such  suspicion  in  the  mind 
of  a  prudent  man,  or  gross  negligence  on"  the  part  of  the  taker 
at  the  time  of  the  transaction,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith  on  his  part."  (Mr. 
Justice  Swayne,  in  Murray  v.  Lardner,  2  Wall.,  110.) 

"Bonds  for  the  payment  of  money,  with  interest  warrants 
attached,  are  everywhere  encouraged  as  a  safe  and  convenient 
medium  for  the  settlement  of  balances  among  mercailtile  men. 
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An}-  course  of  judicial  decision  calculated  to  restrain  or  impede 
their  free  and  unembarrassed  circulation  would  be  contrary  to 
the  soundest  principles  of  public  policy. 

"  Such  instruments  are  protected  in  the  possession  of  an 
indorsee,  not  merely  because  they  are  negotiable,  but  also 
because  of  their  general  convenience  in  mercantile  affairs." 
(Smith  (?.  Sac  County,  11  Wall.,  150.) 

The  inference  to  be  drawn  from  these  authorities,  when  ap- 
plied to  thefacts  in  this  case,  is  that  Mrs.  Sprague  was  a  bona- 
fide  purchaser  for  value  of  the  bonds  transferred  to  her  by 
Condict. 

Our  conclusion,  therefore,  is  that  the  decree  of  the  Circuit 
Court  directing  a  pro-rata  payment  to  be  made  on  the  bonds  of 
Mrs.  Sprague  out  of  the  proceeds  of  the  property  in  which  they 
were  secured  was  right,  and  should  be  affirmed. 

Affirmed. 


The  County  of  Morgan  v.  John  Allen  et  al. 

A  rehearing  denied  in  the  case  of  Morgan  County  v.  Allen,  ante,  p.  518. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

Brown,  Kirby  ^  Russell,  William  H.  Barnes,  and  William  M. 
^  J.  T.  Springer,  for  appellant. 

Dearborn  ^  Campbell  and  H.  S.  Greene,  for  appellees. 

Harlan,  J. — We  do  not  perceive  that  the  petition  for  re- 
hearing in  behalf  of  the  county  of  Morgan  contains  any  sug- 
gestion which  was  not  pressed  upon  our  attention  in  oral  argu- 
ment, as  well  as  in  the  printed  briefs  heretofore  tiled.  All 
that  counsel  said  was  carefully  considered  by  us.  But  there 
were  one  "or  two  matters,  not  distinctly  covered  by  our  opin- 
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ion,  to  which  we  may  properly  refer.  A  rehearing  is  asked 
to  the  end  that  a  complete  record  of  the  snit  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois of  Studwell,  Hopkins,  and  Cobb,  Trustees,  v.  Morgan 
County,  &c.,  may  be  obtained  and  embodied  in  the  transcript 
of  the  present  case.  If  the  record  of  that  case  were  here  it 
could  be  of  no  use  to  the  county.  The  decree  therein  is  not 
pleaded  for  any  purpose.  Further,  it  is  apparent,  as  well  from 
the  printed  arguments  filed  in  this  court,  for  and  against  the 
county,  as  from  the  testimony  of  the  witnesses  who  refer  to 
the  case  in  the  Circuit  Court,  that  the  suit  of  Studwell,  &c.,  v. 
Morgan  County,  &c.,  was  dismissed  by  the  complainants  therein, 
and  that  there  ions  no  adjudication  upon  the  merits.  The  deci'ee 
of  dismissal  in  that  suit,  therefore,  concluded  none  of  the  par- 
ties to  it,  even  were  it  conceded  that  the  trustees  had  author- 
ity, in  virtue  of  their  position,  to  represent  the  present  appel- 
lees in  any  litigation  with  Morgan  county  touching  its  liability 
to  creditors  of  the  Illinois  River  Railroad  Company. 

We  did  not,  as  counsel  seem  to  suppose,  overlook  the  argu- 
ment based  upon  the  subscription  made  by  the  city  of  Jack- 
sonville. That  subscription,  as  mutter  of  law,  was  wholly  dis- 
connected from  the  subscription  made  by  the  county,  and  we 
could  not  regard  the  former  as  payment,  in  whole  or  in  part, 
of  the  latter  without  assuming  to  make  for  the  parties  a  con- 
tract which  they  did  not  choose  to  make  for  themselves.  If, 
as  urged,  that  the  result  is  unfortunate  tor  the  county,  we  can 
only  say,  what  cannot  be  too  often  repeated,  that  hard  cases 
cannot  be  permitted  to  make  bad  law. 

The  rehearing  is  denied.  Denied. 
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Christopher  Oscanyan  v.  The  Winchester  Repeating  Arms 

Company. 

1.  If  .at  anytime  in  the  progies.s  of  a  trial  a  fact  is  developed,  eitlipi-  by 

the  admiissions  of  eoiiiisel  or  by  tlie  proof  itself,  which  must  neces- 
sarily put  an  end  to  the  action,  tlie  court  may,  upon  its  own  motion 
or  that  of  counsel,  act  upon  it  and  close  the  case. 

2.  In  the  Federal  courts,  where  Involuntary  nonsuits  ai-e  not  allowed,  this 

may  be  done  by  instructing  tlie  jury  what  verdict  to  bring  in. 

3.  Under  tlie  Xew  York  code  of  procedm-e   tlie  illegality  of  a  contract 

need  not  be  specially  pleaded,  but  may  be  noticed  under  a  plea  of  the 
general  issue. 

4.  A  court  may  of  its  own   motion  refuse  to  enforce  a  contract  which  is 

corrupt  and  forbidden  by  morality  and  public  policy,  without  regard 
to  any  defects  in  pleading  it,  and  even  without  regard  to  anj'  stipula- 
tion of  tlie  defendant  to  waive  it,  for  there  can  be  no  waiver  of  such 
a  coiVtract. 

5.  An  agreement  b}'  a  consul  of  a  foreign  government  to  use  his  influence 

witli  his  government  or  its  agents  to  obtain  contracts  in  consideration 
of  a  commission,  is  against  piiblic  policy  and  incapable  of  enforcement. 

6.  An  agiecment  by  any  one,  whether  an  officer  himself  or  not,  to  use 

personal  influence  over  an  officer  oi  a  government  to  obtain  contracts, 
is  void  as  against  public  policy. 

7.  Legitimate  professional  services  Jn  making  the  government  officers 

acquainted  with  the  merits  of  the  article  or  measure,  unmixed  with 
personal  solicitation,  may,  however,  be  contracted  for,  and  such  con- 
tracts enforced. 

8.  The  courts  of  this  country  will  refuse  to  enforce  contracts  void  on  the 

above  grounds,  although  valid  by  the  law  of  the  country  where  made 
or  to  be  performed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Theodore  W.  Divight,  Richard   0'' Gorman,  and  Herman  H. 
Shook,  for  plaintiff  in  error. 

Arthur  G.  Sedgioick  and  Edmund  Randolph  Robinson,  for  de- 
fendant in  error. 

Field,  J. — This  is  an  action  to  recover  the  sum  of  $136,000, 
alleged  to  be  due  to  the  plaintiff  upon  a  contract  with  the  de- 
45  v2 
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fendant,  as  commissions  on  the  sales  of  fire-arms  to  the  Turkish 
Government,  efiiected  through  his  influence.  The  defendant 
pleads  the  general  issue.  At  the  time  the  transactions  occurred 
out  of  which  this  action  has  arisen  the  plaintift'  was  consul- 
general  of  the  Ottoman  Government  at  the  port  of  New  York. 
The  defendant  is  a  corporation  created  under  the  laws  of  Con- 
necticut. The  action  was  originally  commenced  in  the  Su- 
preme Court  of  New  York,  and  ou  motion  of  the  defendant 
was  removed  to  the  Circuit  Court  of  the  United  States.  When 
it  was  called  for  trial,  and  the  jury  was  impaneled,  one  of  the 
plaintiff's  counsel,  as  preliminary  to  the  introdaefion  of  testi- 
mony, stated  to  the  court  and  jury  the  issues  in  the  case  and 
ithe  facts  which  they  proposed  to  prove.  From  such  statement 
it  appeared  that  the  sales  for  which  commissions  were  claimed 
by  the  plaintiff"  were  made  whilst  he  was  an  officer  of  the 
'Turkish  Government,  and  through  the  influence  which  he  ex- 
erted upon  its  agent  sent  to  this  country  to  examine  and  j^eport 
•in  regard  to  the  purchase  of  arms.  The  particulars  of  the 
services  rendered  will  be  more  fully  mentioned  hereafter.  It 
is  sufficient  now  to  say  that  the  .defendant,  considering  that 
the  facts  which  the  plaintiff  proposed  to  prove  showed  that  the 
-contract  was  void  as  being  corrupt  in  itself  and  prohibited  by 
morality  and  public  policy,  upon  which  no  recovery  could  be 
<bad,  moved  the  court  to  direct  the  jui'y  to  render  a  verdict  in 
its  favor.  The  court  thereupon  inquired  of  the  plaintift"'8 
counsel  if  they  claimed  or  admitted  that  the  statements  which 
Tiad  been  made  were  true,  to  which  they  replied  in  the  affirm- 
ative. Argument  was  then  had  upon  the  motion,  after  which 
the  court  directed  the  jury  to  find  a  verdict  for  the  defendant, 
which  was  accordingly  done.  Judgment  being  entered  upon 
it,  the  case  was  brought  to  this  court  for  review.  The  re- 
•versal  of  the  judgment  is  sought  for  alleged  errors  of  the  court 
below  in  three  particulars :  1st.  In  directing  a  verdict  for  the 
defendant  upon  the  opening  statement  of  the  plaintift''s  coun- 
sel ;  2d.  In  holding  that  the  question  of  the  illegality  of  the 
contract  could  be  considered  in  the  case,  the  same  not  having 
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been  specially  pleaded ;  and  3d.  In  adjudging  that  the  contract 
set  forth  in  the  opening  statement  was  illegal  and  void.  Each 
of  these  grounds  will  be  carefully  examined. 

1.  Several  reasons  are  presented  against  the  power  of  the 
court  t6  direct  a  verdict  upon  the  statement  of  the  facts  which 
the  plaintiff  proposed  to  prove  that  might  be  more  properly 
urged  against  its  exercise  in  particular  cases.  The  power  of 
the  court  to  act  in  the  disposition  of  a  trial  upon  facts  conceded 
by  counsel  is  as  plain  as  its  power  to  act  upon  the  evidence 
produced.  The  question  in  either  case  must  be  whether  the 
facts  upon  which  it  is  called  to  instruct  the  jury  be  clearly 
established.  If  a  doiibt  exists  as  to  the  statement  of  counsel, 
the  court  will  withhold  its  directions,  as  where  the  evidence  is 
conflicting,  and  leave  the  matter  to  the  determination  of  the 
jury. 

In  the  trial  of  a  cause  the  admissions  of  counsel  as  to  mat- 
.ters  to  be  proved  are  constantly  received  and  acted  upon. 
They  may-  dispense  with  proof  of  facts  for  which  witnesses 
would  othei'wise  be  called.  They  may  limit  the  demand  made 
or  the  set-oft"  claimed.  Indeed,  any  fact  bearing  upon  the  issues 
involved  admitted  by  counsel  maybe  the  ground  of  the  court's 
procedure  equally  as  if  established  by  the  clearest  proof;  and 
if  in  the  progress  of  a  trial,  either  by  such  admission  or  proof, 
a  fact  is  developed  which  must  necessarily  put  an  end  to  the 
action,  the  court  may,  upon  its  own  motion  or  that  of  counsel, 
act  upon  it  and  close  the  case.  If,  on  a  trial  for  a  homicide, 
to  take  an  illustration  suggested  by  counsel,  it  should  appear 
from  the  opening  statement  that  the  accused  had  been  par- 
doned for  the  offense  charged,  it  would  be  a  waste  of  time  to 
listen  to  the  evidence  of  his  original  criminality;,  for  if  estab- 
lished he  would  still  be  entitled  to  his  discharge  by  force  of 
the  pardon.  So,  in  a  civil  action,  if  it  should  appear  from  the 
opening  statement  that  it  is  brought  to  obtain  compensation 
for  acts  which  the  law  denounces  as  corrupt  and  immoral,  or 
declares  to  be  criminal,  such  as  attempts  to  bribe  a  public 
officer,  or  to  evade  the  revenue  laws,  or  to  embezzle  the  pub- 
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lie  funds,  the  court  would  uot  hesitate  to  close  the  case  without 
delay.  Of  course  in  all  such  proceedings  nothing  should  be 
taken  without  full  consideration  against  the  party  making 
the  statement  or  admission.  He  should  be  allowed  to  explain 
and  qualify  it  so  far  as  the  truth  will  permit ;  but  if,  with  such 
explanation  and  qualification, it  should  clearly  appear  that  there 
could  be  no  recovery,  the  court  should  not  hesitate  to  so  de- 
clare and  give  such  direction  as  will  dispose  of  the  action. 

Here  there  were  no  unguarded  expressions  used,  nor  any 
ambiguous  statements  made.  The  opening  counsel  was  fully 
apprised  of  all  the  facts  out  of  which  his  client's  claim  origi- 
nated, and  seldom  was  a  case  opened  with  greater  fullness  of 
detail.  He  dwelt  upon  and  reiterated  the  statement  of  the 
fact  which  constituted  the  ground  of  the  court's  action  in  di- 
recting a  verdict  for  the  defendant,  namely,  that  it  was  Oscau- 
yan's  influence  alone  which  controlled  the  agent  of  the  Turkish 
Government,  and  for  the  use  of  that  influence  the  defendant 
had  agreed  to  give  the  compensation  demanded;  that  is  to 
say,  that  whilst  an  officer  of  the  Turkish  Government  the 
plaintiff  had  stipulated  for  a  commission  on  contracts  obtained 
from  it  through  his  personal  influence  over  its  agfent.  Had 
the  case  been  pending  in  a  court  of  some  of  the  States,  or  in 
an  English  court,  a  nonsuit  would  have  been  ordered  if  the 
facts  stated  had  been  deemed  fatal  to  the  action.  Involuntary 
nonsuits  not  being  allowed  in  the  Federal  courts,  the  course 
adopted  was  the  proper  proceeding.  The  difference  in  the 
two  modes  is  rather  a  matter  of  form  than  of  substance,  except 
in  the  case  of  a  nonsuit  a  new  action  may  be  brought,  whereas 
in  the  case  of  a  verdict  the  action  is  ended  unless  a  new  trial 
be  granted,  either  upon  motion  or  upon  appeal. 

The  language  of  this  court  in  numerous  cases  is  in  accord- 
ance with  these  views,  though  used  with  reference  to  directing 
a  verdict  after  evidence  is  received.  But,  as  already  stated,  it 
cannot  make  any  difference  as  to  the  power  of  the  court 
whether  the  facts  be  developed  by  the  evidence  or  be  admitted 
by  counsel.     In  Merchants'  Bank  v.  State  Bank  it  appeared 
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that,  upon  the  evidence  on  behalf  of  the  plaintiff  being  closed, 
the  defendant's  connsel  moved  the  court  below  to  instruct  the 
jurv  that  it  was  not  sufficient  to  enable  them  to  find  a  verdict 
for  the  plaintiff.  The  instruction  was  given  and  the  jury  found 
for  the  defendant;  and  the  case  being  brought  here  on  writ 
of  error,  this  court  said,  speaking  through  Mr.  Justice  Sw.iyne  : 
"According  to  the  settled  practice  in  the  courts  of  the  United 
States,  it  was  proper  to  give  the  instruction  if  it  were  clear  the 
plaintiff  could  not  recover.  It  would  have  been  idle  to  pro- 
ceed further  when  such  must  be  the  inevitable  result.  The 
practice  is  a  wise  one ;  it  saves  time  and  costs ;  it  gives  the 
certainty  of  applied  science  to  the  results  of  judicial  investi- 
gation ;  it  draws  clearly  the  line  which  separates  the  province 
of  the  judge  and  jury,  and  fixes  where  it  belongs  the  responsi- 
bility which  should  be  assumed  by  the  court."  (10  Wall., 
637.) 

In  Pleasants  v.  Fant  this  court,  speaking  of  a  case  where 
the  evidence  was  insufficient  to  justify  a  verdict,  and  where  it 
would  be  the  duty  of  the  court  below  to  set  it  aside  and  grant 
a  new  trial,  said,  speaking  through  Mr.  Justice  Miller:  "  Must 
the  court  go  through  the  idle  ceremony  in  such  a  case  of  sub- 
mitting to  the  jury  the  testimony  on  which  the  plaintiff  relies, 
when  it  is  clear  to  the  judicial  mind  that  if  the  jury  should  find 
a  verdict  iri  favor  of  plaintiff  that  verdict  would  be  set  aside 
and  a  new  trial  had?  Such  a  proposition  is  absurd,  and  ac- 
cordingly we  hold  the  true  principle  to  be,  that  if  the  court  is 
satisfied  that,  conceding  all  the  inferences  which  the  jury  could 
draw  from  the  testimony,  the  evidence  is  insufficient  to  war- 
rant a  verdict  for  the  plaintiff,  the  court  should  say  so  to  the 
jury."     (22  Wall.,  122.) 

In  Eailroad  Co.  v.  Fralotf  it  was  claimed  by  the  company 
that  the  court  below  erred  in  not  giving  a  peremptory  instruc- 
tion for  a  verdict  in  its  favor.  But  this  court,  whilst  holding 
the  position  untenable,  said,  speaking  through  Mr.  Justice 
Harlan:  "Had  there  been  no  serious  controversy  about  the 
.  facts,  and  had  the  law,  upon  the  undisputed  evidence,  pre- 
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eluded  any  recovery  whatever  against  the  company,  such  an 
instruction  would  have  been  proper."     (100  U.  S.,  26.) 

Indeed,  there  can  be,  at  this  day,  no  serious  doubt  that  the 
court  may  at  any  time  direct  a  verdict  when  the  facts  are  un- 
disputed, and  that  the  jury  should  follow  such  direction.  The 
maxim  that  questions  of  fact  are  to  be  submitted  to  the  jury, 
and  not  to  be  determined  by  the  court,  is  not  violated  by  this 
proceeding  any  more  than  by  a  nonsuit  in  a  State  court  where 
the  plaintiff  fails  to  make  out  his  case.  The  intervention  of 
the  jury  is  required  only  where  some  question  of  fact  is  con- 
troverted. 

Our  couclnsion,  therefore,  is  that  the  first  position  of  the 
plaintiff  is  not  well  taken. 

The  suggestion  in  the  argument,  that  the  counsel  who  made 
the  opening  had  been  called  into  the  case  only  two  days  before 
the  trial,  and  was  not,  therefore,  fully  prepared  to  open  it,  does 
not  merit  consideration.  In  the  first  place,  the  record  does  not 
show  that  any  application  was  made  to  the  court  for  a  post- 
ponement of  the  trial  on  that  ground;  in  the  second  place, 
two  days  ought  to  have  been  ample  time  for  the  counsel  to 
acquaint  himself  with  the  essential  facts  of  the  case ;  and  in 
the  third  place,  no  new  fact  is  even  now  mentioned  that  would 
have  materially  changed  his  statement. 

2.  The  position  of  the  plaintiff  that  the  illegality  of  the  con- 
tract in  suit  cannot  be  noticed  because  not  affirmatively 
pleaded,  does  not  strike  us  as  having  much  weight.  We 
should  hardly  deem  it  worthy  of  serious  consideration  had  it 
not  been  earnestly  pressed  upon  our  attention  by  learned 
counsel.  The  theory  upon  which  the  action  proceeds  is  that 
the  plaintiff  has  a  contract  valid  in  law  for  certain  services. 
Whatever  shows  the  invalidity  of  the  contract  shows  that  in 
fact  no  such  contract  as  alleged  ever  existed.  The  general 
denial  under  the  code  of  procedure  of  New  York,  or  the  gen- 
eral issue  at  common  law,  is  therefore  sustained  by  proof  of 
the  invalidity  of  the  transaction  which  is  designated  in  the 
complaint  or  declaration  as  a  contract. 
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Whilst,  however,  at  the  common  law,  under  the  general  issue 
in  assumpsit,  it  was  always  admissible  to  give  in  evidence  any 
matter  which  showed  that  the  plaintiff  never  had  a  valid  cause 
of  action,  in  practice  many  other  matters  were  allowed  under 
that  plea,  such  as  went  to  the  discharge  of  the  original  cause 
of  action  and  showed  that  none  subsisted  at  the  commence- 
ment of  the  suit — such  as  payment,  release,  accord  and  satis- 
faction, and  a  former  recovery,  and  excuses  for  non-perform- 
ance of  the  contiiact ;  and,  also,  that  it  had  become  inipossible 
or  illegal  to  perform  it.  (1  Chitty's  Pleading,  493 ;  Craig  v. 
Missouri,  4  Peters,  410-426 ;  Edson  v.  "Weston,  7  Cowen,  278  ; 
Young  V.  Rummel,  2  Hill,  478.)  It  followed  that  there  were 
many  surprises  at  the  trial  by  defenses  which  the  plaintiff  was 
not  prepared  to  meet.  The  English  courts,  under  the  authority 
of  an  act  of  Parliament  passed  in  the  reign  of  William  IV, 
adopted  rules  which  to  some  extent  corrected  the  evils  arising 
from  this  practice  of  allowing  defenses  under  the  general  issue 
which  did  not  go  directly  to  the  validity  of  the  original  cause 
of  action ;  and  the  code  of  procedure  of  New  York  did  away 
entirely  with  the  practice  in  that  State,  and  required  parties 
relying  upon  anything  which,  admitting  the  original  existence 
of  the  cause  of  action,  went  to  show  its  discharge — such  as  a 
release,  or  payment,  or  other  matter — to  plead  it  specially,  in 
order  that  the  plaintifi'  might  be  apprised  of  the  grounds  of 
defense  to  the  actioq.  We  do  not  understand  that  the  code 
makes  any  other  change  in  the  matters  admissible  under  the 
general  denial. 

But  if  we  are  mistaken  in  this  view  of  the  system  of  pro- 
cedure adopted  in  New  Yoi-k,  and  of  the  defenses  admissible 
according  to  it  under  a  general  denial  in  an  action  upon  a  con- 
tract, our  conclusion  would  not  be  changed  in  the  present  ease. 
Here  the  action  is  upon  a  contract  which,  according  to  the  view 
of  the  judge  who  tried  the  case,  was  a  corrupt  one,  forbidden 
by  morality  and  public  policy.  We  shall  hereafter  examine 
into  the  correctness  of  this  view.  Assuming  for  the  present 
that  it  was  a  sound  one,  the  objection  to  a  recovery  could  not. 
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be  obviated  or  waived  by  any  system  of  pleading,  or  even  by 
the  express  stipulation  of  the  parties.  It  was  one  which  the 
court  itself  was  bound  to  raise  in  the  interest  of  the  due  admin- 
istration of  justice.  The  court  will  not  listen  to  claims  founded 
upon  services  rendered  in  violation  of  common  decency,  pub- 
lic morality,  or  the  law.  History  furnishes  instances  of  rob- 
bery, arson,  and  other  crimes  committed  for  hire.  If,  after 
receiving  a  pardon,  or  suffering  the  punishment  imposed  upon 
him,  the  culprit  should  sue  the  instigator  of  tHe  crime  for  the 
promised  reward^f  we  may  suppose  that  audacity  could  go 
so  far — the  court  would  not  hesitate  a  moment  in  dismissing 
his  case  and  sending  him  from  its  presence,  whatever  might 
be  the  character  of  the  defense.  It  would  not  be  restrained 
by  defects  of  pleading,  nor  indeed  could  it  be  by  the  defend- 
ant's waiver,  if  we  may  suppose  that  in  such  a  matter  it  would 
be  offered.  "What  is  so  obvious  in  a  case  of  such  aggravated 
criminality  as  the  one  supposed  is  equally  true  in  all  cases 
where  the  services  for  which  compensation  is  claimed  are  for- 
bidden by  law,  or  condemned  by  public  decency  or  morality. 
This  doctrine  was  applied  by  this  court  in  Coppell  v.  Hall, 
reported  in  7th  "Wallace.  In  that  case  Coppell  was  the  acting 
British  consul  in  New  Orleans,  and  during  the  late  civil  war 
entered  into  a  contract  with  one  Hall,  by  which  the  latter 
agreed  to  furnish  him  with  sundry  bales  of  cotton,  which  he 
was  to  cause  to  be  protected  from  seizure  by  our  forces  and 
transported  to  New  Orleans,  and  there  disposed  of  to  the  best 
advantage,  he  to  receive  one-third  of  the  profits  for  his  com- 
pensation. For  breach  of  this  contract  he  sued  Hall,  who  set 
up  that  the  contract  was  against  public  polic}'  and  void,  and 
also  a  reconventional  demand  or  counter-claim  for  damages 
for  a  breach  of  the  contract  by  Coppell.  On  the  trial  the 
court  below,  among  other  things,  instructed  the  jury  that  if 
the  contract  was  illegal  the  illegality  had  been  waived  by  the 
Teconventional  demand  of  the  defendant;  but  this  court  said, 
speaking  through  Mr.  Justice  Swayne,  that  the  instruction 
"was  founded  upon  a  misconception  of  the  law.     In  such 
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•cases,"  he  added,  "there  can  be  no  waiver.  The  defense  is 
allowed,  not  for  the  sake  of  the  defendant,  but  of  the  law  itself. 
The  principle  is  indispensable  to  the  purity  of  its  administra- 
tion. It  will  not  enforce  what  it  has  forbidden  and  denounced. 
The  maxim  ex  dolo  malo  non  oritur  actio  is  limited  by  no  such 
qnalilication.  The  proposition  to  the  contrary  strikes  us  as 
hardly  worthy  of  serious  refutation.  Whenever  the  illegality 
appears,  whether  the  evidence  comes  from  one  side  or  the 
other,  the  disclosure  is  fatal  to  the  case.  No  consent  of  the 
defendant  can  neutralize  its  efl'ect.  A  stipulation  in  the  most 
solenm  form  to  waive  the. objection  would  be  tainted  with  the 
vice  of  the  original  contract,  and  void  for  the  same  reasons. 
Wherever  the  contamination  reaches  it  destroys.  The  princi- 
ple to  be  extracted  from  all  the  cases  is  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  its  violation."  (See, 
also,  Holman  v.  Johnson,  Cowper,  3-13.) 

Approving  of  the  doctrine  so  well  expressed  in  this  citation, 
our  conclusion  is  that  the  second  position  of  the  plaintiff  is  not 
well  taken. 

3.  We  are  brought,  then,  to  the  consideration  of  the  con- 
tract upon  which  the  action  is  founded.  This  is  given  in  the 
opening  statement  of  the  plaintiff,  with  full  particulars  of  the 
services  rendered.  We  need  only  repeat  its  essential  por- 
tions. As  already  mentioned,  he  was  at  the  time  consul-gen- 
eral of  the  Ottoman  Government  at  the  port  of  New  York. 
For  many  years  previously  to  1869  he  had  resided  in  the  Uni- 
ted States,  and  was  familiar  with  our  language.  In  that  year 
the  Turkish  Government  sent  Rustem  Bey,  an  ofScer  of  high 
rank  in  its  service,  to  the  United  States  to  examine  and  report 
in  regard  to'  the  purchase  of  arms  and  machinery  for  its  use. 
He  .was  a  friend  of  the  plaintiff,  had  known  him  many  years, 
and  their  relations  were  intimate.  On  his  arrival  in  this  coun- 
try he  made  the  plaintiff's  office  his  headquarters,  and  there  all 
his  interviews  and  negotiations  with  the  manufacturers  of  arms 
were  had,  and,  as  he  did  not  speak  English,  these  interviews 
and  negotiations  were  conducted  through  the  plaintiff.     The 
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manufacturers  soon  became  aware  of  the  relation  of  the  men 
to  each  other,  and  accordingly  opened  a  correspondence  with 
the  plaintiif",  or  waited  upon  him,  to  secure  his  influence  with 
the  Bej  in  presenting  their  arms.  Among  others,  Winchester, 
the  president  of  the  Winchester  Repeating  Arms  Company  of 
Connecticut,  the  defendant  here,  sought  an  introduction  to 
him,  and  the  scene  is  thus  narrated :  "  Said  Mr.  Winchester  to 
Oscanyan,  'Will  you  be  kind -enough  to  call  the  attention  of 
Rustem  Bey  to  my  repeating  rifle?'  'Well,'  said  Oscanyan, 
'  Mr.  Winchester,  I  am  receiving  commissions  from  all  parties 
for  that  favor,  and  I  expect  commissions  for  my  services,  and 
that  is  one  of  the  ways  by  which  I  make  mylivelihood ;  if  you 
can  compensate  me,  if  you  can  remunerate  me  by  giving  me 
commissions,  I  will  use  my  influence  for  you  and  do  all  I  can 
for  you.'  'Very  well,'  said  Mr.  Winchester,  'that  is  all  right. 
You  shall  have  whatever  commissions  we  deem  proper,  and 
we  will  talk  the  matter  over  and  agree  upon  that.'  Accord- 
ingly Oscanyan  showed  the  Winchester  repeating  rifle  to 
Rustem  Bey,"  who  was  not  pleased  with  it,  but  through 
Oscanyan's  influence  was  induced  to  send  samples  of  it  to 
Constantinople. 

In  January,  1870,  the  Bey  received  instructions  from  the 
Turkish  minister  of  ordnance  to  examine  and  report  upon  the 
Spencer  gun.  These  instructions  were  given  because  the  Turk- 
ish Government  had  heard  that  the  United  States  had  a  large 
number  of  these  guns  on  hand  which  they  desired  to  dispose 
of.  They  immediately  became  known  to  Oscanyan,  and,  as  he 
hKd  agreed  with  Winchester  to  press  the  claims  of  the  Win- 
chester gun,  he  at  once  proceeded  to  use  his  influencCvWith 
the  Bey  to  condemn  the  Spencer  gun.  The  opening  statement 
says  that  "  he  i-aised  all  manner  of  objections  that  he  could, 
and  he  finally  did  succeed  in  inducing  "  the  Bey  to  put  it  aside. 
Then  he  brought  out  a  Winchester  gun — a  sample  of  which 
he  always  kept  in  his  office  for  the  very  purpose,  whenever 
opportunity  offered,  of  presenting  its  claims.  It  appears,  how- 
ever, that  the  Bey  did  not  from  the  first  like  that  gun,  and  for 
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that  reason,  continues  the  opening  statement,  "  Oscauyan  had  to 
use  all  his  ingenuity  and  skill  and  perseverance  and  patience" 
to  get  him  to  look  at  it  at  all ;  but  finally  he  succeeded  in  get- 
ting him  to  recommend  the  purchase  of  a  thousand  of  them 
for  the  use  of  the  imperial  body-guard.  This,  said  the  plain- 
tiff's counsel,  was  done  by  the  Bey  "  in  order  to  please  Oscan- 
yan,"  knowing  the  fact  that  he  had  an  arrangement  with  the 
defendant  for  a  commission  on  the  sale.  Accordingly  the  J3ey 
reported  to  the  Turkish  Government  condemning  the  Spencer 
gun  and  recommending  the  purchase  of  the  Winchester  re- 
peating arms.  Soon  afterwards  Oscanyan  informed  Winches- 
ter of  what  he  had  done,  when  the  latter  remarked  that  he 
would  have  allowed  Oscanyan.  the  same  commissions  on  the 
Spencer  guns  as  on  the  others.  Oscanyan  replied  that  the 
United  States  had  a  large  number  of  them  on  hand,  and  if 
the  }iej  had  reported  favorably  on  that  gun  the  Turkish  Grov- 
ernment  would  have  ordered  them  directly  from  the  United 
States  Government.  It  was  that  reason,  said  Oscanyan,  which 
"  weighed  on  my  mind  "  to  persuade  the  Bey  to  condemn  the 
gun. 

In  February,  1870,  the  Bey  received  fresh  instructions  to  in- 
quire into  and  report  upon  the  price  of  twenty  thousand  repeat- 
ing arms  and  to  send  fresh  samples.  Oscanyan  soon  learned  of 
this,  and  immediately  telegraphed  for  Winchester,  who  arrived 
at  his  office  on  the  following  day,  when  Oscanyan  informed 
him  that  he  had  got  an  order  for  twenty  thousand  guns,  or  an 
inquiry  for  the  price  of  twentj'  thousand,  and  thought  he  could 
get  an  order  for  one  hundred  thousand.  He  then  called  Win- 
chester's attention  to  an  objection  raised  by  the  Bey  relating 
to  the  spring  of  the  magazine  of  the  rifle,  and  advised  him 
to  meet  it ;  and  this  advice  was  acted  upon.  Soon  afterwards 
Winchester,  as  president  of  the  company,  put  in  writing  his 
agreement  with  Oscanyan  to  give  ten  per  cent,  upon  all  sales 
of  arms  of  the  company  made  to  or  by  the  latter  to  the  Otto- 
man Government,  provided  that  such  sales  were  made  at 
prices  and  upon  terms  having  his  approval.     This  was  dated 
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Oil  the  4th  of  March,  1870.  On  the  following  clay  a  box  of 
fresh  samples  was  forwarded  to  the  Turkish  minister  of  ord- 
nance at  Constantinople,  and,  after  a  delay  of  some  months 
for  the  receipt  of  the  cartridges,  a  trial  of  them  was  had  with 
a  favorable  result.  Written  contracts  between  the  defendant 
and  the  Turkish  Government  followed ;  one  made  November 
9,  1870,  for  arms  to  the  amount  of  $520,000,  and  another 
made  August  9,  1871,  for  arms  to  the  amount  of  $840,000. 

The  pluintitf  claims  that  these  contracts  were  procured 
through  the  recommendations  which,  by  his  influence,  were 
made  by  Eustem  Bey.  His  counsel  stated  this  in  his  opening, 
and  declared  that  no  other  person  had  possessed  an^'  influence 
in  effecting  the  sales.  It  is  for  the  use  of  this  influence  that 
the  contract  in' suit  was  made  and  compensation  is  now  de- 
manded. The  questioij  then  arises,  is  this  coiitract  one  which 
the  court  will  enforce  ?  We  have  no  hesitation  in  answering 
it  in  the  negative.  The  contract  was  a  corrupt  one — corrupt 
in  its  origin  and  corrupting  in  its  tendencies.  The  services 
stipulated  and  rendered  were  prohibited  by  considerations  of 
morality  and  policy  which  should  prevail  at  all  times  and  in 
all  countries,  and  without  which  fidelity  to  public  trusts  would 
be  a  matter  of  bargain  and  sale  and  not  of  duty. 

In  the  first  place,  the  plaintiff  was  at 'the  time  an  officer  of 
the  Turkish  Government.  As  its  consul-general  at  the  port 
of  New  York,  he  was  invested  with  important  functions  and 
entitled  to  many  privileges  by  the  law  of  nations.  It  is  not 
necessaiw  here  to  state  with  any  particularity  the  functions 
and  privileges  attached  to  the  consular  office..  These  will  be 
found  in  any  of  the  approved  treatises  on  international  law. 

It  is  enough  to  observe  that  a  consul  is  an  officer  commis- 
sioned by  his  government  for  the  protection  of  its  interests  and 
those  of  its  citizens  or  subjects ;  and  whilst  he  is  sometimes 
allowed  in  Christian  countries  to  engage  in  commercial  pur- 
suits, he  is  so  far  its  public  agent  and  commercial  representa- 
tive that  he  is  precluded  from  undertaking  any  affairs  or  as- 
suming any  position  in  conflict  with  its  interests  or  its  policy. 
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By  some  governments  he  is  invested — in  the  absence  of  a 
minister  or  ambassador  to  represent  them — with  diplomatic 
powers,  and,  as  between  their  citizens  or  subjects,  may  also 
exercise  judicial  t'imctions.  By  all  governments  his  repre- 
sentative character  is  recognized,  and  for  that  reason  certain 
exemptions  and  privileges  are  granted  to  him.  In  the  Con- 
stitution of  the  United  States  consuls  are  classed  with  ministers 
and  ambassadors  in  the  enumeration  of  parties  whose  cases  are 
subject  to  the  original  jurisdiction  of  the  Supreme  Court,  and 
in  the  treaty  with  the  Ottoman  Empire  authority  is  given  to  it 
to  appoint  consuls  in  the  United  States. 

It  was  stated  in  the  argument  that  the  otfice  held  by  the 
plaiutiti'  was  an  honorary  one,  created  especially  as  an  evidence 
of  the  high  regard  entertained  for  him  by  the  government  of 
his  country,  as  if  the  objection  to  his  claini  of  a  right  to  exact 
a  commission  on  contracts  with  it,  made  through  his  influence, 
was  obviated  by  the  fact' that  he  received  no  salary  for  the  dis- 
charge of  his  otiicia]  duties.  Assuming  the  office  to  have  been 
purely  an  honorary  one,  we  do  not  perceive  how  this  circum- 
stance could  in  any  respect  alter  his  relations  to  that  govern- 
ment. If  conferred  as  a  mark  uf  honor,  the  fact  would  seem 
to  impose  upon  him  increased  obligation  to  avoid  any  depart- 
ure from  the  line  of  dut}'.  The  members  of  Parliament  in 
England  receive  no  pay  for  their  services,  and  the  expenses  of 
many  official  positions  in  this  and  other  countries  exceed  the 
compensation  allowed  to  the  incumbents;  but  this  circumstance 
would  not  excuse  much  less  justify  them  in  sacrificing  the  pub- 
lic interests  for  individual  gains  or  profits.  All  such  positions 
are  trusts  to  be  exercised  from  considerations  of  duty  and  for 
the  public  good.  Whenever  other  considerations  are  allowed 
to  intervene  and  control  their  exercise,  the  trust  is  perverted 
and  the  community  suffers.  The  plaintiff',  it  is  true,  was  not 
the  purchasing  agent  of  the  Turkish  Government,  but  he  was 
its  honored  officer,  upon  whose  fidelity  to  its  interests  it  had  a 
right  to  rely  in  any  advice  which  he  might  give  to  its  agent. 
But,  so  far  from  justifying  this  confidence,  the  only  motive 


710  OscANYAN  V.  Winchester  Arms  Co.     [Oct.  Term, 

Opinion  of  the  court. 

upon  which  he  appears  to  have  acted  was  the  hope  of  gain  to 
himself  bj'  high  commissions  on  the  sales  effected.  As  justly 
I'emarked  by  the  judge  who  tried  the  case,  the  benefits  which 
would  inure  to  the  government  of  which  he  was  the  commer- 
cial representative  do  not  seem  to  have  entered  into  the  con- 
siderations which  influenced  his  mind. 

But,  independently  of  the  official  relation  of  the  plaintiff'  to 
his  government,  the  personal  influence  which  he  stipulated  to 
exert  upon  another  officer  of  that  government  was  not  the  sub- 
ject of  bargain  and  sale.  Personal  influence  to  be  exercised 
over  an  oflicer  of  government  in  the  procurement  of  contracts, 
as  justly  observed  by  counsel,  is  not  a  vendible  article  in  our 
system  of  laws  and  morals,  and  the  courts  of  the  United  States 
will  not  lend  their  aid  to  the  vendor  to  collect  the  price  of  the 
article.  Numerous  adjudications  to  this  effect  are. found  iu 
the  State  and  Federal  courts.  This  is  true  when  the  vendor 
holds  no  official  relations  with  the  government,  though  the 
turpitude  of  the  transaction  becomes  more  glaring  when  he  is 
also  its  officer. 

In  Tool  Co.  V.  Norris,  in  2  "Wallace,  this  court  held  that  an 
agreement  for  compensation  to  procure  a  contract  with  the 
government  to  furnish  its  supplies  was  against  public  policy, 
and  could  not  be  enforced.  That  was  a  case  where  the  com- 
pensation was  made  contingent  upon  success  in  procuring  the 
contract,  and,  as  we  shall  hereafter  show,  should  be  distin- 
guished from  agreements  for  services  in  presenting  informa- 
tion on  the  subject  for  the  consideration  of  the  government. 
It  was  a  case  where  nothing  was  to  be  paid  if  no  contract  was 
obtained,  and  if  obtained  the  compensation  was  to  be  propor- 
tionate to  its  extent.  In  deciding  the  case  the  court  said: 
"  Considerations  as  to  the  most  efficient  and  economical  mode 
of  meeting  the  public  wants  should  alone  control  in  this  respect 
the  action  of  every  department  of  government.  No  other 
consideration  can  lawfully  enter  into  the  transaction,  so  far  as 
the  government  is  concerned.  Such  is  the  rule  of  public  pol- 
icy, and  whatever  tends  to  introduce  any  other  elements  into 


1880.]  OscANTAN  V.  Winchester  Akms  Co.  711 


Opinion  of  the  court. 


the  transaction  is  against  public  policy.  That  agreements  like 
the  one  under  consideration  have  this  tendency  is  manifest. 
They  tend  to  introduce  personal  solicitation  and  personal  in- 
fluence as  elements  in  the  procurement  of  contracts,  and  thus 
directly  lead  to  inefficiency  in  the  public  service  and  to  unnec- 
essary expenditures  of  the  public  funds.  *  *  *  All  agree- 
ments for  pecuniary  considerations  to  control  the  business 
operations  of  the  government,  or  the  regular  administration  of 
justice,  or  the  appointment  to  public  offices,  or  the  ordinary 
course  of  legislation,  are  void  as  against  public  policy,  without 
reference  to  the  question  whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The  law  looks  to  the  gen- 
eral tendency  of  such  agreements,  and  it  closes  the  door  to 
temptation  by  refusing  them  recognition  in  any  of  the  courts 
of  the  country." 

In  this  case  the  doctrine  of  the  court  in  Marshall  v.  The 
Baltimore  and  Ohio  Eailroad  Co.,  16  Howard,  was  empha- 
sized. There  corhpensation  was  claimed  bj'^  the  plaintift"  for 
services  rendered  in  procuring  the  passage  of  a  law  by  the 
Legislature  of  Virginia,  upon  a  contract  that  if  the  law  was  not 
passed,  or,  if  passed,  was  not  accepted  and  adopted  or  used  by 
the  stockholders,  no  compensation  should  be  allowed.  It  was 
held  that  the  contract  was  void  as  against  public  policy.  The 
court,  speaking  through  Mr.  Justice  Grier,  said :  "  Bribes  in 
the  shape  of  high  contingent  compensation  must  necessarily 
lead  to  the  use  of  improper  means  and  the  exercise  of  undue 
influence.  Their  necessary  consequence  is  the  demoralization 
of  the  agent  who  covenants  for  them  ;  he  is  soon  brought  to 
believe  that  any  means  which  will  produce  so  beneficial  a  re- 
sult to 'himself  are  'proper  means,'  and  that  a  share  of  these 
profits  may  have  the  same  eftect  of  quickening  the  perceptions 
and  warming  the  zeal  of  influential  or  '  careless '  members  in 
favor  of  his  bill."  (Wood  v.  McCann,  6  Dana,  366;  Mills  v. 
Mills,  40  N.  Y.,  543.) 

In  Trist  v.  Child,  21  Wallace,  the  distinction  is  drawn  be- 
tween the  use  of  personal  influence  to  secure  legislation  and 
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legitimate  professional  services  in  making  the  Legislature  ac- 
quainted with  the  merits  of  the  measures  desired.  Whilst  the 
former  is  condenmed,  the  latter  are,  within  certain  limits, 
regarded  as  appropriate  subjects  for  compensation.  There  the 
defendant  had  employed  the  plaiutitf  to  get  a  bill  passed  by 
Congress  for  an  appropriation  to  pay  a  claim  against  the  United 
States.  It  was  considered  by  the  court  to  have  been  a  contract 
for  lobby  services,  and  adjudged  void  as  against  public  policy. 
Other  similar  cases  were  mentioned  by  the  court,  and,  after 
observing  that  in  all  of  them  the  contract  was  held  to  be  against 
public  policj'  and  void,  it  added,  speaking  through  Mr.  Justice 
Swayne :  "  We  entertain  no  doubt  that  in  such  cases,  as  under 
all  other  circumstances,  an  agreement  express  or  implied  for 
purely  professional  services  is  valid.  Within  this  category  are 
included  drafting  the  petition  to  set  forth  the  claim,  attending 
to  the  taking  of  testimony,  collecting  facts,  preparing  argu- 
ments, and  submitting  them  orally  or  in  writing  to  a  commit- 
tee or  other  proper  authority,  and  other  services  of  like  char- 
acter. All  these  things  are  intended  to  reach  only  the  reason 
of  those  sought  to  be  iniluenced.  They  rest  on  the  same  prin- 
ciple of  ethics  as  professional  services  rendered  in  a  court  of 
justice,  and  are  no  more  exceptionable.  But  such  services  are 
separated  by  a  broad  line  of  demarkation  from  personal  solic- 
itation and  the  other  means  and  applicances  which  the  corre- 
spondence shows  were  resorted  to  in  this  case." 

So,  too,  with  reference  to  furnishing  the  government  with 
arms  or  supplies  of  any  kind.  It  is  legitimate  to  laj'  before 
the  oflBLcers  authorized  to  contract  all  such  information  as  may 
apprise  them  of  the  character  and  value  of  the  articles  offered 
and  enable  them  act  for  the  best  interests  of  the  country ;  and 
for  such  services  compensation  may  be  had  as  for  similar  serv- 
ices with  private  parties,  either  upon  a  quantum  meruit,  or.  where 
a  sale  is  effected,  by  the  ordinary  brokei-age  commission.  And 
here  it  may  be  observed,  in  answer  to  some  authorities  cited," 
that  the  percentage  allowed  by  established  custom  of  commis- 
sion merchants  and  brokers,  though   dependent  upon  sales 
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made,  is  not  regarded  as  contingent  compensation  in  the  ob- 
noxious sense  of  that  term,  which  has  been  so  often  the  sub- 
ject of  animadversion  by  this  court,  as  suggesting  the  use  of 
sinister  or  corrupt  means  for  accomplishing  a  desired  end. 
They  are  the  rates  established  by  merchants  for  legitimate 
services  in  the  regular  course  of  business.  But  where,  instead 
of  placing  before  the  officers  of  the  government  the  informa- 
tion which  should  properly  guide  their  judgments,  personal 
influence  is  the  means  used  to  secure  the  sales,  and  is  allowed 
to  prevail,  the  public  good  is  lost  sight  of,  unnecessary  ex- 
penditures are  incurred,  and  generally  defective  supplies  are 
obtained,  producing  inefficiency  in  the  public  service. 

In  Meguire  v.  Corwine,  decided  at  the  last  term,  the  doc- 
trine of  the  above  cases  was  approved.  There  an  agreement 
to  pay  the  plaintiff^ — in  consideration  of  his  appointment  as 
government  counsel — one-half  the  fees  he  might  recover,  was 
adjudged  invalid.  Transactions  of  the  kind  were  declared  to 
be  "an  unmixed  evil";  and  the  court  said  that,  whether  for- 
bidden by  statute  or  condemned  by  public  pohcy,  "no  legal 
right  could  spring  from  such  a  source."     (101  U.  S.,  111.) 

In  the  present  case  there  is  no  feature  that  relieves  the  con- 
tract which  the  plaintiff'  seeks  to  enforce  from  the  condemna- 
tion pronounced  in  the  several  cases  cited.  It  is  the  naked 
case  of  one  officer  of  a  government  to  secure  its  purchase  of 
arms  selling  his  influence  with  another  officer  in  consideration 
of  a  commission  on  the  amount  of  the  purchase.  The  courts 
of  the  United  States  will  not  lend  their  aid  to  collect  com- 
pensation for  services  of  this  nature ;  nor  does  it  make  any 
difterence  that  the  Turkish  Government  did  not  object  to  the 
plaintiff's  taking  commission  on  such  contracts,  which  counsel 
contended  we  must  consider  as  admitted,  together  with  the  rest 
of  the  opening  statement.  We  may  doubt  whether  we  are  com- 
pelled to  take  as  correct,  with  the  facts  mentioned  touching  the 
contract  in  court,  his  statement  of  the  law  or  customs  of  other 
countries.  But  admitting  this  to  be  otherwise,  and  that  the 
Turkish  Government  was  willing  that  its  officers  should  be  al- 
46  v2 
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lowed  to  take  commissions  on  contracts  obtained  for  it  by  their 
influence,  that  is  no  reason  why  the  courts  of  the  United  States 
should  enforce  them.  Contracts  permissible  by  other  countries 
are  not  enforceable  in  our  courts  if  they  contravene  our  laws, 
our  morality,  or  our  policy.  The  contract  in  suit  was  made  in 
this  country,  and  its  validity  must  be  determined  by  our  laws. 
But  had  it  been  made  in  Turkey,  and  were  it  valid  there,  it 
would  meet  with  the  same  reprobation  when  brought  before 
our  courts  for  enforcement. 

The  general  rule  undoubtedly  is  that  the  validity  of  a  con- 
tract is  to  be  decided  by  the  law  of  the  place  where  it  is  made, 
unless  it  is  to  be  performed  in  another  country ;  but  to  this,  as 
to  all  genei-al  rules,  there  are  exceptions,  and  among  these 
Story  mentions  contracts  made  in  a  foreign  country  to  pro- 
mote or  reward  the  commission  of  crime,  to  corrupt  or  evade 
the  due  administration  of  justice,  to  cheat  public  agents,  or  to 
affect  the  public  rights,  and  other  contracts  which  in  their  nat- 
ure are  founded  in  moral  turpitude  and  are  inconsistent  with 
the  good  order  and  solid  interest  of  society.  "All  such  con- 
tracts," he  adds,  "  even  although  they  might  be  held  valid  in 
a  country  where  they  are  made,  would  be  held  void  elsewhere, 
or  at  least  ought  to  be,  if  the  dictates  of  Christian  morality,  or 
-even  of  natural  justice,  are  allowed  to  have  their  due  force  and 
influence  iu  the  administration  of  international  jurisprudence." 
.(Story's  Conflict  of  Laws,  sec.  258.) 

Among  such  obnoxious  contracts  must  be  included  all  such 
its  have  tor  their  object  the  control  of  public  agents  by  cousid- 
-erations  conflicting  with  their  duty  and  fidelity  to  their  princi- 
pals. A  contract  to  bribe  or  corruptly  influence  officers  of  a 
foreign  government  will  not  be  enforced  in  the  courts  of  this 
country,  not  from  any  consideration  of  the  interests  of  that 
government  or  any  regard  for  its  policy,  but  from  the  inherent 
viciousuess  of  the  transaction,  its  repugnance  to  our  morality, 
and  the  pernicious  eflect  which  its  enforcement  by  our  courts 
would  have  upon  our  people.  (Hope  v.  Hope,  8  De  Gex,  M. 
&  G.,  731 ;  Watson  v.  Murray,  8  C.  E.  Green,  257.) 
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In  any  view  of  the  contract  here,  whether  it  would  be  valid 
or  invalid  according  to  Turkish  law  and  customs,  it  is  intrin- 
sieallj'  so  vicious  in  its  character  and  tendency,  and  so  repug- 
nant to  all  our  notions  of  right  and  morality,  that  it  can  have 
no  countenance  in  the  courts  of  the  United  States. 

Our  conclusion,  therefore,  is  that  the  third  position  of  the 
plaiutiti"  is  not  well  taken. 

It  follows  that  the  judgment  of  the  court  below  must  be 
attirmed ;  and  it  is  so  ordered. 

Affirmed. 


The  Town  op  Ohio  v.  Augustus  Frank. 

Uiului'  Illinois  law  a  note  bearing  interest  at  a  certain  rate  difl'erent  from 
tlie  regular  rate  prescribed  b}' law,  independent  of  conti-aet,  continues 
to  bear  that  rate  not  onl}-  I  111  niMturity,  but  till  payment  also. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Allan  C.  Story  and  W.  C.  Goudy,  for  plaintiff'  in  error. 

/.  S.  Roberts,  S.  M.  CuUom,  and  T.  C.  Mather,  for  defendant 
in  error. 

Woods,  J. — This  was  an  action  upon  bonds  issued  by  the 
town  of  Ohio,  the  plaintiff  in  error,  and  upon  certain  unpaid 
coupons  attached  to  them.  The  bonds  were  issued  by  author- 
ity of  the  act  of  the  Legislature  of  Illinois  of  March  25,  1869, 
referred  to  in  the  case  of  Town  of  "Walnut  v.  Wade,  {ante,  p. 
660,)  in  which  the  opinion  has  just  been  read-.  That  case  de- 
cided every  question  raised  in  this  except  one.  That  question 
relates  to  the  matter  of  interest  on  the  bonds. 

The  bonds  sued  on  bore  interest  at  the  rate  of  ten  per  cent, 
per  annum.  In  entering  judgment  the  court  below  included 
interest  upon  the  bonds  at  that  rate  from  their  maturity  until 
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the  elate  of  the  judgment.  This  was  assigned  for  error  because 
there  was  no  agreement  in  the  bonds  to  pay  interest  after  ma- 
turity. It  was  claimed  that  no  interest  at  all  should  have  been 
allo\^ed  on  them  after  they  fell  due,  but  that  if  anj'  interest 
was  allowed  it  should  have  been  computed  only  at  the  rate  of 
six  per  cent,  per  annum,  which  is  the  legal  rate  in  Illinois. 

At  the  date  of  the  bonds  sued  on  the  law  of  Illinois  fixed 
the  rate  of  interest  at  six  per  cent,  per  annum  where  it  was 
not- settled  by  the  contract,  but  allowed  parties  to  contract  for 
any  rate  not  exceeding  ten  per  cent,  per  annum. 

No  authority  is  cited  by  the  plaintiff  in  error  in  support  of 
the  proposition  that  no  interest  should  have  been  allowed  on 
the  bonds  after  their  maturity. 

The  plaintiff  in  error  relies  upon  the  case  of  Holden  v.  Trust 
Company,  100  U.  S.,  72,  to  support  the  claim  that  only  six  per 
cent,  interest  should  have  been  computed  on  the  bonds  after 
their  maturity.  That  case  arose  in  the  District  of  Columbia, 
where  substantially  the  same  regulations  on  the  subject  ofVin- 
terest  were  prescribed  by  statute  as  in  Illinois.  The  court  in 
that  case  said:  "The  rule  heretofore  applied  by  this  court,  un- 
der the  circumstances  of  this  case,  has  been  to  give  the  contract 
rate  up  to  the  maturity  of  the  contract,  and  thereafter  the  rate 
prescribed  for  cases  where  the  parties  themselves  have  fixed  no 
rate."  But  the  court  added:  "  When  a  different  rule  has  been 
established,  it  governs,  of  course,  in  that  locality.  The  ques- 
tion is  always  one  of  local  law." 

A  different  rule  has  been  established  in  Illinois  by  the  de- 
cisions of  the  Supreme  Court  of  that  State.  In  Phinney  v. 
Baldwin,  16  111.,  108,  it  was  held  that  a  note  given  for  a  sum 
of  money  bearing  interest  at  a  given  rate  per  month  continues 
to  bear  that  rate  of  interest  as  long  as  the  principal  remains 
unpaid.  This  rule  was  followed  by  the  coiirt  below  in  com- 
puting the  amount  of  the  judgment  in  this  case. 

There  is,  therefore,  no  error  in  the  record,  and  the  judgment 
-of  the  Circuit  Court  must  be  affirmed. 

Affirmed. 
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George  Baty  Blake,  Arthur  W.  Blake,  and  Joseph  E. 
Brown,  executors  of  George  Baty  Blake,  deceased, 
V.  John  W.  McKim,  judge  of  the  Probate  Court  for 

THE   county   of    SuFFOLK,    MASSACHUSETTS. 

Congress,  in  determining  tlie  jurisdiction  of  the  Circuit  Courts  over  contro- 
versies between  citizens  of  different  States,  has  not  distinctly  provided 
for  the  removal  from  a  State  court  of  a  snit  in  which  there  i^  a  con- 
troversy not  wholly  between  citizens  of  dift'erent  States,  and  to  tlie 
full  and  final  determination  of  wliich  one  of  tlie  necessary  or  indispen- 
sable parties,  plaintiffs  ov  defendants,  seeicing  the  removal,  is  a  citizen 
of  the  same  State  witli  one  or  more  of  the  plaintiffs  or  defendants 
against  whom  the  removal  is  asked. 

Error  to  the  Circuit  Court  of  the  United  States  for  the' 
District  of  Massachusetts. 

Joshua  D.  Ball  and  Benjamin  L.  M.  Toioer,  for  plaintifi's  in 
error. 

James  C.  Davis,  for  defendant  in  error. 

Harlan,  J. — This  action  was  conitnenced  in  one  of  the 
courts  of  Massachusetts,  by  a  citizen  of  Massachusetts,  for  the 
use  of  citizens  of  that  State,  against  the  executors  of  George 
Baty  Blake,  two  of  whom  are  citizens  of  Massachusetts  and 
one  a  citizen  of  New  Tork.  .  It  is  upon  a  probate  bond  exe- 
cuted iu  the  penalty  of  |50,000  by  James  M.  Howe,  as  trustee 
under  the  will  of  Henry  Todd,  with  two  sureties,  one  of  whom 
was  the  testator  of  the  defendants.  Its  object  is  to  recover 
from  the  estate  of  the  deceased  surety  the  sum  of  $5,000  for 
alleged  breaches,  upon  the  part  of  the  trustee,  of  the  bond 
sued  on. 

The  executors  tiled  a  joint  answer,  which  presented  a  com- 
mon defense,  and  subsequently,  in  proper  time,  filed  their  joint 
petition  for  the  removal  of  the  ease  into  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts.  The  peti- 
tion was  dismissed  by  the  State  court.   The  transcript  of  the  rec- 


718  Blake  v.  McKim.  [Oct.  Term, 

Opinion  of  the  court. 


ord  was  nevertheless  tiled  in  the  Circuit  Court.  By  the  latter 
court  the  case,  upon  motion  of  plaintifE",  was  remanded  to  the 
State  court.     From  that  order  this  writ  of  error  is  prosecuted. 

We  are  of  opinion  that  the  case,  as  made  by  the  plaintiti's, 
is  not  one  of  which  the  Circuit  Court  of  the  United  States  can 
take  jurisdiction. 

In  the  Removal  Cases,  100  U.  S.,  468,  we  had  occasion  to 
construe  the  first  clause  of  the  second  section  of  the  act  of 
March  3,  1875,  which  declares  that  either  party  may  remove  to 
the  Circuit  Court  for  the  proper  district  any  suit  of  a  civil  nat- 
ure, at  law  or  in  equity,  pending  in  a  State  court,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  $500,  and  in  which  there  is  "  a  controversy  between  citizens 
of  diflerent  States."  We  held  that  clause  to  mean  *'  that  when 
the  controversy,  about  which  a  suit  in  the  State  court  is  brought, 
is  between  citizens  of  one  or  more  States  on  one  side  and  citi- 
zens of  other  States  on  the  other  side,  either  party  in  the  con- 
troversy may  remove  the  suit  to  the  Circuit  Court,  without 
regard  to  the  position  they  occupj'  in  the  pleadings  as  plaintiffs 
or  defendants";  that,  upon  arranging  the  parties  on  opposite 
sides  of  the  real  and  substantial  dispute,  if  it  appears  that  those 
on  one  side  are  all  citizens  of  different  States  from  those  on 
the  other,  the  suit  may  be  removed — all  those  on  the  side  de- 
siring a  removal  uniting  in  the  application  therefor.  In  that 
case  an  Iowa  corporation  represented  one  side  of  the  dispute, 
while  the  other  was  represented  by  citizens  of  Ohio  and  Penn- 
sjivania.     The  controversy  was  as  broad  as  the  suit. 

In  Barney  v.  Latham,  decided  at  the  present  term,  we  held — 
construing  the  second  clause  of  the  second  section  of  the  act 
of  March  3, 1875— that  one  or  more  of  the  plaintiffs  or  defend- 
ants actually  interested  in  a  controversy  wholly  between  citi- 
zens of  different  States,  and  which  can  be  fully  determined  as 
between  them,  can  remove  from  the  State  court  the  entire  suit 
of  which  that  separable  controversy  forms  a  part,  provided  it 
involves  the  amount  prescribed  as  necessary  to  Federal  juris- 
diction. 
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The  executors  of  Howe — each  of  them  having  qualified  and 
acted  in  the  execution  of  the  trust — were  all  indispensable  par- 
ties to  the  suit.  (Gould's  Pleadings,  ch.  4,  see.  73 ;  Dicey  on 
Parties  to  Actions,  s.  p.  322 ;  1  Chitty  PL,  s.  p.  52.)  They  all 
appeared  and  submitted  to  the  jurisdiction  of  the  court.  The 
present  case  is,  therefore,  one  in  which  the  suit  embraces  only 
one  indivisible  controversy.  It  is  not  wholly  between  citizens 
of  difterent  States  and  fully  determinable  as  between  them, 
because  some  of  the  defendants  are  citizens  of  the  same  State 
with  the  plaintifts. 

The  contention  upon  the  part  of  counsel  for  the  executors  is 
that  the  suit  is  removable,  upon  their  joint  petition,  under  the 
first  clause  of  the  second  section  of  the  act  of  1875.  "We  are 
unable  to  concur  in  that  view.  There  is,  undoubtedly,  some 
ground  for  such  a  consti'uction,  but  we  are  not  satisfied  that 
Congress  intended  to  enlarge  the  jurisdiction  of  the  Circuit  • 
Courts  to  the  extent  that  construction  would  imply.  The 
principal  reason  assigned  in  its  support  is,  that  the  first  clause 
of  the  second  section  of  the  act  of  1875  follows  the  words  of 
the  Constitution  when  giving  jurisdiction  to  the  Circuit  Court 
of  a  suit  in  which  there  shall  be  "  a  controversy  between  citi- 
zens of  diii'erent  States  " — ^language  which,  it  is  claimed,  does 
not  necessarily  require  that  such  controversy  must  be  wholly 
between  citizens  of  difi'erent  States.  But  that  consideration 
was  pressed  upon  our  attention  in  the  case  of  the  Sewing- 
Machine  Companies,  18  Wall.,  553,  which  arose  under  the  act 
of  March  2, 1867.  (14  Stat.,  558.)  That  act  authorizes  the 
removal  of  a  suit,  involving  the  requisite  amount,  "in  which 
there  is  a  controversy  between  a  citizen  of  the  State  in  which 
the  suit  is  brought  and  a  citizen  of  another  State,"  upon  an 
affidavit  by  the  latter,  whether  plaintifFor  defendant,  showing 
that  he  has  reason  to  believe,  and  does  believe,  that,  from 
prejudice  or  local  influence,  he  would  not  be  able  to  obtain 
justice  in  the  State  court.  The  argument  there,  by  counsel  of 
recognized  learning  and  ability,  was  that  a  controversy  be- 
tween citizens  of  different  States  is  none  the  less  a  controversy 
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between  citizens  of"  dift'erent  States  because  others  are  also 
parties  to  it;  that  to  confine  the  Federal  jurisdiction  to  cases 
wherein  the  controversy  is  between  citizens  of  ditierent  States 
exclusively  is  to  interpolate  into  the  Constitution  a  word  not 
placed  there  by  those  who  ordained  it,  and  one  which  mate- 
rially limits  or  controls  its  express  provisions.  We  declined 
to  adopt  that  construction  of  the  statute,  and  held  that  Con- 
gress did  not  intend  by  the  act  of  1867  to  confer  the  right  of 
removal  where  a  citizen  of  a  State  other  than  that  in  which 
the  suit  is  brought  is  united,  as  plaintifi:'  or  defendant  in  the 
controversy,  with  one  who  is  a  citizen  of  the  latter  State.  The 
construction  for  which  counsel  for  plaintiffs  in  error  here  con- 
tend cannot  well  be  maintained  without  overruling  the  princi- 
ples announc.ed  iu  the  case  of  the  Sewing-Machine  Companies. 
It  is  to  be  presumed  that  Congress,  in  enacting  the  statute 
•  of  1875,  had  in  view  as  well  previous  enactments  regulating 
the  removal  of  causes  from  the  State  courts  as  the  decisions 
of  this  court  upon  them.  If  it  was  intended  by  that  act  to  in- 
vest the  Circuit  Courts  with  jurisdiction  of  all  controversies 
between  citizens  of  different  States,  although  others  might  be 
indispensable  parties  thereto,  such  intention  would  have  been 
expressed  in  language  more  explicit  than  that  found  in  the  act 
of  1875.  We  are  not  disposed  to  enlarge  that  jurisdiction  by 
mere  construction.  We  are  of  opinion  that  Congress,  in  de- 
termining the  jurisdiction  of  the  Circuit  Courts  over  contro- 
versies between  citizens  of  different  States,  has  not  distinctly 
provided  for  the  removal  from  a  State  court  of  a  suit  in  which 
there  is  a  controversy  not  wholly  between  citizens  of  different 
States,  and  to  the  full  or  final  determination  of  which  one  of 
the  indispensable  parties,  plaintiff's  or  defendants,  on  the  side 
seeking  the  removal,  is  a  citizen  of  the  same  State  with  one  or 
more  of  the  plaintiffs  or  defendants  against  whom  the  removal 
is  asked. 

The  judgment  of  the  Circuit  Court  remanding  the  cause  to 
ithe  State  court  is  therefore  afiirmed. 

Affirmed. 
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William  E.  Clark  v.  John  GtBORge  Killian,  administrator 
OF  William  Schlorb,  deceased,  Mary  Margaret  Schlorb, 

ET   AL. 

A  conveyance  of  certain  realty  in  the  District  of  Columbia  to  the  wife 
and  child  of  the  grantor,  made  before  the  commencement  of  the  trans- 
actions ont  of  which  the  debt  to  tlie  appellant  arose,  held  not  to  be 
fraudnlent  as  to  him. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
Francis  Miller,  for  appellant. 
W.  J.  Miller,  for  appellees. 

Harlan,  J. — Ou  the  24th  of  June,  1873,  the  present  appel- 
lant obtained  a  judgment  at  law  against  John  Killian,  admin- 
istrator of  William  Schlorb,  deceased,  for  the  sum  of  $3,819.25, 
the  balance  due  from  decedent  upon  dealings  with  appellant 
commencing  on  the  22d  day  of  November,  1865.  An  execu- 
tion upon  the  judgment  having  been  returned  "no  property 
found,"  Clark  exhibited  his  bill  in  equity  in  the  Supreme  Court 
of  this  District  against  the  administrator  de  bonis  non,  the  widow, 
and  infant  children  of  Schlorb  for  the  purpose  of  reaching  cer- 
tain real  estate  which  stood  in  the  name  of  the  wife  and  an 
infant  son  of  Schlorb,  and  the  transfers  of  which  were  alleged 
to  have  been  fraudulent  and  void  as  to  Clark  and  other  cred- 
itors of  decedent. 

The  real  estate  thus  sought  to  be  subjected  to  the  satisfaction 
of  Clark's  judgment  is  thus  described  in  the  bill:  "  1.  Lots  6 
and  9,  in  square  654,  of  the  city  Washington,  conveyed  August 
18,  1858,  by  Schlorb  to  John  Killian,  since  deceased,  in  trust 
for  the  use  of  his  wife,  and  free  from  liability  for  the  debts  of 
the  grantor.  2.  Lots  5  and  8,  in  the  same  square,  conveyed 
October  23, 1858,  to  the  same  person  in  trust  for  the  sole  and 
separate  use  of  the  wife,  and  free  from  liability  for  the  hus- 
band's debts.  3.  Lot  2,  in  the  same  square,  purchased  by 
Schlorb  from  Baker,  and  by  the  latter,  in  pursuance  of  direc- 
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tions  from  the  father,  conveyed  October  5,  1865,  to  his  infant 
son,  George  L.  Schlorb.  4.  Lot  3,  in  the  same  square,  pur- 
chased by  Schlorb  from  Brown,  and  by  the  latter,~in  pursuance 
of  directions  from  the  husband,  conveyed  December  21, 1865, 
to  KiUian  in  trust  for  the  sole  and"  separate  use  of  the  wife, 
and  free  from  the  control  of  the  husband.  5.  The  north  half 
of  lot  7,  in  the  same  square,  purchased  by  Schlorb  from  Budle, 
and  by  the  former's  direction  conveyed  May  3, 1866,  to  Killian, 
in  like  trust  for  the  sole  and  separate  use  of  the  wife,  and  free 
from  the  husband's  control.  6.  Lot  1,  in  the  same  .square,  con- 
veyed bj'  Schlorb  December  23,  1868,  to  Killian  in  trust  for 
the  beuelit  of  the  wife,  and  free  from  the  husband's  control." 

The  bill  alleged  that  these  several  conveyances  were  by 
Schlorb  made  aud  caused  to  be  made  with  the  intent  to  hinder, 
delay,  and  defraud  his  creditors. 

The  answer  of  the  widow  was  explicit  in  its  denial  of  the 
fraud  charged,  and  alleged  that  decedent,  at  the  making  of 
the  several  conveyances,  was  free  from  debt,  in  comfortable 
circumstances,  and  engaged  in  a  prosperous  business;  that  of 
the  property  so  conveyed  in  trust  for  her  only  one  piece  was 
after  the  dealings  between  Clark  and  decedent  commenced 
and  were  in  progress.  The  infant  children  made  a  formal 
answer  by  their  mother  as  guardian  ad  litem,  submitting  their 
rights  to  the  protection  of  the  court.  An  answer  containing 
full  denials  was  also  filed  by  the  administrator  de  bonis  non  of 
Schlorb.  Clark  tiled  his  joinder  of  issue  on  the  answers  to  his 
bill,  and  the  cause  was  submitted  on  bill  and  answers  and  repli- 
cations, loithout  jyroof. 

On  the  17th  of  February,  1875,  the  court  rendered  a  decree 
adjudging  that  the  convej'ances  for  lots  1,  3,  and  the  north 
half  of  lot  7  were  null  and  void,  and  they  were  sold  under  the 
decree  for  the  sura  of  $1,403.47. 

Subsequently,  on  the  18th  of  June,  1875,  a  similar  decree 
was  rendered  as  to  lots  2,  5,  6,  8,  and  9.  They  were  also  sold, 
and  at  the  commencement  of  this  suit  the  title  was  in  appellant 
Clark. 
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On  the  4th  of  January,  1877,  a  bill  of  review  was  filed  by 
the  administrator  de  bonis  nov,  the  widow,  and  infant  children 
of  Schlorb  against  Clark,  for  the  purpose  of  setting  aside  the 
foregoing  decrees  for  errors  of  law  apparent  on  the  face  of 
the  record.  The  bill  set  out  all  of  the  foregoing  facts,  includ- 
ing the  pleadings  in  the  original  suit,  and  Clark  demurred. 
The  demurrer  was  sustained  and  the  bill  dismissed.  Upon 
appeal  to  the  general  term  the  decree  of  dismissal  was  reversed 
and  the  demurrer  was  overruled.  The  cause  was  then  sub- 
mitted on  the  hill  of  reviav.  Judgment  was  rendered  setting 
aside  the  former  decree  as  to  lots  2,  5,  6,  8,  and  9,  and  affirm- 
ing the  one  as  to  lots  1,  3,  and  the  north  half  of  7. 

From  the  last  decree  both  sides  prayed  an  appeal  to  this 
court. 

The  decree  of  the  court  below,  so  far  as  it  relates  to  lots  2, 
5,  6,  8,  and  9,  is  in  all  respects  right.  Upon  the  face  of  the 
bill,  answers,  and  other  pleadings  in  the  case  of  Clark  v.  Kil- 
lian, there  was  no  ground  whatever  to  assail  the  conveyances 
of  those  lots.  They  were  all  made  before  Clark  had  any  deal- 
ings with  Schlorb,  and  when,  so  far  as  the  pleadings  in  that 
case  disclose,  there  were  no  creditors  who  could  complain  of 
any  such  disposition  by  Schlorb  of  his  property.  The  answers 
denied  the  allegations  of  fraud,  and  there  was  no  evidence  to 
overcome  the  denials.  Clark's  dealings  with  Schlorb  weve  all 
subsequent  to  those  conveyances,  and,  therefore,  he  could  not 
have  given  credit  to  Schlorb  upon  the  faith  of  his  ownership 
of  that  pi'operty.  The  pleadings  in  that  case  did  not  author- 
ize the  conclusion,  as  matter  of  law,  that  Schlorb  had  convey- 
ed, or  caused  to  be  conveyed,  the  title  to  that  property  with 
the  fraudulent  intention  of  thereafter  engaging  in  business, 
or  having  business  transactions,  and,  in  the  event  of  financial 
embarrassment  arising  therefrom,  to  withhold  it  from  his 
creditors.  Taking  all  the  circumstances  to  be  as  they  are  set 
out  in  the  pleadings,  it  is  perfectly  clear  that  the  court,  in  ad- 
judging the  conveyances  of  the  lots  above  named  to  be  null 
and  void,  and  ordering  them  to  be  sold  in  satisfaction  of 
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Clark's  judgment,  erred  in  point  of  law.  Consequently  a  bill 
of  review  was  the  proper  mode  of  remedying  that  error.  The 
present  bill  was  tiled  in  time.    (Thomas  v.  Harvie,  10  Wheat.) 

The  appeal  prayed  by  appellees  in  the  court  below  from  so 
much  of  the  decree  as  confirmed  the  original  decree  as  to  lots 
1,  3,  and  north  half  of  7,  has  never  been  perfected.  We  can- 
not, therefore,  notice  the  errors  assigned  in  the  brief  of  counsel 
for  appellees. 

The  decree  below,  so  far  as  appealed  from  by  Clark,  is  af- 
firmed, but  without  prejudice  to  any  right  which  appellees 
may  have  to  an  appeal. 

Afhrmed. 


William  8.  Hoyt  v.  Amasa  Speagub  bt  al.,  and  Charles 
G.  Peanckltn  and  Susan  S.  Francklyn,  his  wife,  v. 
Amasa  Sprague  et  al. 

1.  Oil  the  death  of  one  of  the  iriembers  of  a  partnership  his  personal  rep- 

resentative has  the  power,  unless  restrained  by  liis  beneficiaries,  to 
allow  the  estate  of  the  deceased  partner  to  be  continued  in  tlie  part- 
nership business;  and  if  so  continued  the  property  becomes  liable 
to  the  partnership  debts  subsequently  Incurred  as  well  as  to  prior 
debts,  except  tlmt  tlie  property  wliich  remains  unchanged  is  still  sub- 
ject to  the  partnersliip  lien  in  preference  to  atter-aeqnired  debts; 
whilst  new  property  whicli,  in  tlie  course  of  business,  took  the  place 
of  the  old,  is  not  subject  to  said  lien  in  preference  to  sucii  debts. 

2.  But,  as  between  tlie  surviving  partners  and  the  representative  of  the 

deceased  partner,  the  lien  of  the  latter  will  extend  to  after-acquired 
property  resulting  from  the  employment  of  the  partnership  stock,  so 
as  to  entitle  him  at  his  option  either  to  demand  a  share  of  the  profits 
or  interest  on  the  valne  of  the  decedent's  share  at  the  time  of  his 
death. 

3.  A  State  has  the  power  to  pass  laws  for  the  appointment  of  guardians 

of  the  pi'operty  of  ilon-resident  infants  situate  in  that  State. 

4.  The  appointment  of  guardiansis  not  peculiai-ly  a  chancery  power,  but 

is  generally  conferred  on  Probate  Courts. 

5.  A  State  Legislature  has  power  by  special  act  to  authorize  a  guardian  to 
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invest  the  ward's  property  in  stock  of  a  imannfactunng  norpocation, 
and  such  act  is  not  an  exei'cise  of  judicial  povver. 
6.  A  delay  for  nine  years  on  the  part  of  infants  after  corning  of  age  befoie 
bringing  suit,  held,  under  the  circumstances,  to  be  such  acquiescence 
as  to  bar  recovery. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island. 

Butler,  Siillman  ^  Hubbard,  James  McKem,  and  George  F. 
Comstock,  for  appellants. 

Benjamin  F.  Thurston,  James  Tillinghast,  and  Charles  Hart, 
for  appellees. 

Bkadley,  J. — These  cases  come  up  on  appeal  from  the  de- 
crees of  the  Circuit  Court  for  the  District  of  Rhode  Island 
dismissing  the  complainants'  bills.  One  of  the  bills  was  filed 
by  William  S.  Hoyt  and  the  other  by  Charles  G.  Francklyn 
and  Susan,  his  wife,  against  Amasa  Sprague,  William  Sprague, 
individually  and  as  guardian  oi'  the  said  Hoyt  and  said  Susan  ; 
Fanny  Sprague,  widow  and  administratrix  of  Amasa  Sprague, 
senior ;  Mary  Sprague,  widow  and  administratrix  of  William 
Sprague,  senior,  and  formerly  guardian  of  said  Hoyt  and  said 
Susan ;  the  A.  &  W.  Sprague  Manufacturing  Company,  and 
Zechariah  Chafee,  assignee  of  said  company  for  the  benefit  of 
creditors,  &c.  The  general  object  of  the  bills  is  to  establish  a 
lien  and  trust  in  favor  of  the  complainants,  as  grandchildren 
of  William  Sprague,  senior,  against  the  property  of  the  A.  & 
W.  Sprague  Manufacturing  Company,  now  in  the  hands  of 
Chafee,  the  assignee,  each  to  the  extent  of  one  twenty-fourth 
part  of  the  whole  property — that  being  the  amount  of  their 
interest  in  the  property  of  the  former  firm  of  A.  &  W.  Sprague, 
which  was  transferred  to  the  corporation  in  1865,  whilst  the 
complainants  were  infants,  in  fraud,  as  they  allege,  of  their 
rights. 

Many  charges  of  fraud  are  made  in  the  bills  against  the 
defendants,  Amasa  Sprague  and  William  Sprague,  who  carried 
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on  the  business  of  the  firm  after  the  death  of  William  Sprague, 
senior,  in  1856,  in  connection  with  Bryon  Spragne,  until  1862, 
and  after  that  by  themselves.  The  cases  are  substanlially  the 
same  in  all  respects,  and  will  be  considered  together. 

In  order  properly  to  understand  the  questions  raised  it  will 
be  necessary  to  take  a  summary  view  of  the  facts. 

Amasa  Sprague  and  William  Sprague,  brothers,  under  the 
name  of  A.  &  W.  Sprague,  carried  on  the  manufacturing  lousi- 
ness in  Rhode  Island  until  1843,  when  Amasa  died,  leaving  a 
widow,  Fanny  Sprague,  and  four  children,  two  sons  and  two 
daughters.  The  widow  took  out  letters  of  administration  on 
her  husband's  estate.  The  value  of  the  partnership  property' 
at  that  time  was  estimated  at  $100,000.  William  continued 
to  carry  on  the  business  with  the  joint  capital,  under  the  same 
firm-name,  for  the  benefit  of  himself  and  his  brother's  family, 
for  thirteen  years,  when,  on  the  19th  of  October,  1856,  he  died, 
leaving  a  widow,  Mary  Sprague,  a  son,  Byron  Sprague,  and 
four  grandchildren,  who  were  the  children  of  a  deceased  daugh- 
ter, Susan,  and  her  husband,  Edwin  Hoyt,  of  the  city  of  New 
York.  These  children  were  at  that  time  under  fourteen  years 
of  age.  Their  names  were  Sarah, ^usan  S.,  William  S.,  and 
Edwin  Hoyt,  junior.  Sarah  was  twelve,  Susan  eleven,  and 
William  S.  was  nine  years  old  at  the  time  of  their  grand- 
father's death.  William  S.  Hoyt  is  the  complainant  in  one  of 
the  cases  now  under  consideration,  and  Susan  S.  Hoyt,  now 
wife  of  Charles  G.  Francklyn,  with  her  husband,  is  complain- 
ant in  the  other  case. 

William  Sprague  largely  extended  the  business  of  the  firm, 
so  that  when  he  died  the  property,  real  and  personal,  was  esti- 
mated at  about  $3,000,000.  Shortly  before  his  death,  and  dur- 
ing his  last  illness,  he  took  into  partnership  with  him,  evidently 
for  the  purpose  of  continuing  the  business  and  keeping  it  to- 
gether, his  own  son,  Bryon,  and  his  two  nephews,  Amasa  and 
William,  the  sons  of  his  deceased  brother  Amasa.  The  terms 
of  this  partnership  or  the  interest  which  the  young  men  were 
to  have  in  it  do  not  appear.     They  continued,  after  William 
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Sprague,  senior's,  death,  to  carry  on  the  business,  as  it  had  pre- 
viously been  carried  on,  under  the  name  of  A.  &  W.  Sprague, 
without  making  a  settlement  with  the  representatives  or  bene- 
ficiaries of  either  Amasa  Sprague's  or  William  Sprague's  estate. 

William  Sprague,  senior,  left  no  will,  and  his  widow,  Mary 
Sprague,  took  out  letters  of  administration  on  his  estate. 
Whilst,  therefore,  the  three  young  men,  Byron  Sprague,  Amasa 
Sprague,  and  William  Sprague,  as  surviving  partners  of  Wil- 
liam Sprague,  senior,  carried  on  the  business  of  tbe  firm  of  A. 
&  W.  Sprague,  the  persons  really  interested  were,  first,  the  two 
widows  and  administratrixes.  Fan  ny  Sprague  and  Mary  Sprague, 
who  were  legally  entitled  respective!}',  by  right  of  administration, 
to  the  several  interests  of  Amasa  Sprague,  senior,  and  William 
Sprague,  senior;  and  secondly,  the  beneficiaries  or  distributees 
of  the  estates  of  Amasa  and  William  respectively,  namely,  the 
widow  and  four  children  of  Amasa  Sprague,  senior,  and  the 
widow  and  two  children  of  William  Sprague,  senior,  one  of 
the  latter,  Mrs.  Hoyt,  being  deceased,  and  being  i-epresented 
by  her  four  children. 

One  of  the  daughters  of  Amasa  Sprague  had  been  settled 
with  before  William's  death,  and  the  other  shortly  afterwards, 
by  her  brothers  purchasing  her  interest.  This  left  the  bene- 
ficial interest  of  the  property  divisible  into  six  equal  parts,  be- 
longing respectively  to  Fanny  Sprague,  widow  of  Amasa,  and 
her  two  sons,  Amasa  and  William,  and  Mary  Sprague,  widow 
of  William,  her  son  Byron,  and  the  children  of  her  daughter, 
Susan  Hoyt.  These  persons  were  all  of  age,  and  otherwise  sui 
juris,  except  the  Hoyt  children,  and  were  all  able  to  consent 
and  did  consent  that  the  entire  partnership  estate  should  be 
continued  in  the  business  of  the  firm  as  it  had  been  before. 
The  Hoyt  children  of  course  could  not  give  any  such  consent. 
They  resided  with  their  father,  Edwin  Hoyt,  in  New  York, 
who  was  at  tlie  head  of  a  commission-house  in  that  city  by  the 
name  of  Hoyt,  Spragues  &  Co.,  which  sold  on  commission  a 
large  portion  of  the  goods  manufactured  by  A.  &  W.  Sprague. 
The  partners  of  the  firm  were  associated  with  him.     Of  course 
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he  must  have  been  well  acquainted  with  the  business  of  the 
manufacturing  establishment,  and  the  large  interest  which  his 
children  had  in  the  concern  must  have  insured  his  attention  to 
its  management.  Mr.  Hoyt  consented  to  and  approved  of  the 
continuance  of  his  children's  portion  in  the  business  of  the 
partnership;  and  his  natural  regard  for  their  interests,  in  con- 
nection with  his  opportunities  for  observation,  precludes  the 
presumption  that  such  continuance  was  the  result  of  any  fraud- 
ulent scheme.  Had  any  such  scheme  being  in  contemplation 
he  must  have  detected  and  would  have  thwarted  it. 

In  addition  to  the  consent  and  acquiescence  of  their  father 
was  that  of  their  property  guardian  in  Ehode  Island.  On  the 
9th  of  February,  1857,  shortly  after  William  Sprague,  senior's, 
decease,  letters  of  guardianship  were  issued  by  the  Probate 
Court  of  the  town  of  Warwick,  R.  I.,  to  Mary  Sprague,  grand- 
mother of  the  Hoyt  children,  on  the  property  of  said  cliildren. 
Mrs.  Sprague  consented  that  both  her  own  interest  in  the  es- 
tate and  that  of  her  grandchildren  and  wards  should  be  con- 
tinued in  the  partnership  business.  At  that  time  (1857)  this 
business  was  no  doubt  regarded  by  most  persons  who  had  any 
acquaintance  with  it  as  highly  prosperous,  and  an  investment 
in  it  advantageous  and  safe;  and  whilst,  according  to  the  strict 
rules  of  law,  Mary  Sprague  should  have  drawn  out  the  chil- 
dren's share,  and  should  not  have  left  it  to  the  hazards  of  trade, 
it  may  be  said  in  her  excuse  that  she  was  following  out  the 
plan  of  her  husband,  who  had  for  thirteen  years  induced  his 
brother's  widow  to  continue  the  interest  of  her  children  in  the 
concern,  and  had  thereby  greatly  increased  their  inheritance. 
At  all  events  we  have  no  evidence  that  Mary  Sprague  was 
actuated  by  any  other  than  the  most  worthy  motives  in  per- 
mitting everything  to  remain  in  the  business.  Any  charge  of 
fraud  against  her  cannot  be  entertained  for  a  moment. 

The  business  was  conducted  without  change  until  1862,  when 
Byron  Sprague  sold  out  his  interest  to  Amasa  and  William, 
aiid  upon  an  account  taken  at  that  time  said  interest  was  val- 
ued at  $605,722.78,  which  amount  was  accordingly  paid  to  him. 
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No  other  change  in  the  situation  of  the  parties  interested  took 
place  until  1865,  when  it  was  proposed  to  place  the  property 
of  A.  &  W.  Sprague  in  a  corporation  or  corporations,  charters 
having  been  obtained  from  the  Legislature  of  Ehode  Island 
for  that  purpose.  One  of  these  charters  was  passed  in  May, 
1862,  and  constituted  Byron  Sprague,  William  Sprague,  and 
Amasa  Sprague,  and  their  associates,  successors,  and. assigns,  a 
body  corporate  and  politic  by  the  name  of  A.  &.  W.  Sprague 
Manufacturii\g  Company,  with  a  capital  stock  of  |1,000,000, 
to  be  divided  into  shares  of  $1,00  each. 

In  view  of  such  proposed  corporate  organization,  Mary 
Sprague,  as  guardian  of  her  grandchildren,  and  Edwin  Hoyt, 
their  father,  in  January,  1863,  presented  a  petition  to  the  Leg- 
islature of  Ehode  Island,  in  which,  after  stating  the  appoint- 
ment of  Mary  Sprague  as  the  guardian  of  the  estate  of  said 
minors,  and  their  interest  in  the  property  of  A.  &  W.  Sprague, 
they  stated  that  they  deemed  it  advisable  to  invest  the  same  in 
such  corporations  as  should  be  organized  under  the  charters 
previously  granted";  and  they  asked  that  the  said  Mary,  as  such 
guardian,  might  be  authorized  to  make  such  conveyance  as 
would  be  necessary  to  that  end.  On  the  9th  of  March,  18,63, 
a  joint  resolution  of  the  Legislature  was  passed,  granting  said 
petition,  which  resolution  was  in  the  following  terms: 

"  Resolution  authorizing  Mary  Sprague,  of  Warwick,  guard- 
ian, to  make  conveyance  of  the  interest  of  minors  in  and  to  the 
property  of  the  firm  of  A.  &  W.  Sprague. 

"  Upon  the  petition  of  Mary  Sprague,  of  Warwick,  widow 
of  William  Spi'ague,  late  of  Warwick,  deceased,  and  of  Edwin 
Hoyt,  of  the  city  and  State  of  New  York,  representing  that 
the  said  Mary  is  guardian  of  the  estates  and  the  said  Edwin 
father  of  Edwin  Hoyt,  Jr.,  Susan  S.  Hoyt,  Sarah  Hoyt,  and 
William  S.  Hoyt,  minor  children  and  heirs  at  law  of  Susan 
Hoyt,  deceased,  and  praying,  for  certain  reasons,  that  the  said 
Mary  may  be  authorized  and  empowered  to  make  conveyance 
in  her  said  capacity  of  all  the  right,  title,  and  interest  of  said 
minor  children,  as  heirs  at  law  of  their  said  mother,  in  and  to 
47  v2 
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all  the  estate  and  property,  real,  per8onal,  and  mixed,  now  held, 
owned,  and  managed  by  the  iirm  of  A.  &  W.  Sprague,  of 
Providence : 

"Voted  and  resolved  that  the  prayer  of  said  petition  be,  and 
the  same  is,  hereby  granted ;  and  the  said  Mary  Sprague,  in  her 
capacity  as  guardian  of  the  estate  of  Edwin  Hoyt,  Jr.,  Susan 
S.  Hoyt,  Sarah  Hoyt,  and  William  S.  Hoyt,  is  hereby  author- 
ized and  fully  empowered,  whenever  any  corporation  or  cor- 
porations shall  be  organized  under  either  or  any  of  the  charters 
heretofore  granted  by  the  General  Assembly  of  this  State,  and 
convejanee  or  conveya'nces  shall  become  necessary  to  vest  the 
title  of  the  parties  interested  in  any  of  said  property  so  held, 
owned,  or  managed  by  the  firm  of  A.  &  W.  Sprague,  in  any 
such  corporation  or  corporations,  to  make,  execute,  seal,  ac- 
knowledge, stamp,  and  deliver  all  and  any  such  conveyance 
and  conveyances  to  any  such  corporation  or  corporations  as 
shall  he  necessary  to  vest  the  right,  title,  and  interest  of  the 
said  minors  in  and  to  said  property,  or  any  portion  thereof,  in 
any  such  corporation  or  corporations ;  and  that  any  such  con- 
veyance or  conveyances  so  executed,  acknowledged,  stamped, 
and  delivered  shall  be  deemed  and  held  as  valid  and  effectual 
in  law  and  in  equity  to  vest  the  title  of  said  minors  in  any  such 
corporation  oi'  corporations  as  though  the  same  were  executed, 
acknowledged,  stamped,  and  delivered  by  said  minors  after 
attaining  their  majority. 

"Provided  that  before  the  delivery  of  any  such  conveyance 
or  conveyances  the  said  Mary  shall  have  executed  and  deliv- 
ered to  the  Court  of  Probate  of  Warwick  every  such  bond  or 
bonds  with  herself,  in  her  said  capacity,  and  said  Edwin  Hoyt, 
as  principals,  in  such  pena!  sum  or  sums  an^d  with  such  sure- 
ties as  said  Probate  Court  shall  require,  conditioned  for  the 
investment  of  the  amount  of  the  full  value  of  the  interests  of 
said  minors,  which  she  shall  then  be  about  to  convey  in  the 
capital  stock  of  any  such  corporation  or  corporations  to  which 
the  same  shall  be  conveyed,  in  the  names  and  for  the  use  and 
benefit  of  said  minors." 
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Farther,  in  view  of  the  proposed  corporate  organization, 
steps  were  taken  by  the  parties  in  interest  to  ascertain  the 
value  of  the  partnership  assets  and  the  relative  interest  of 
«aeh  shareholder.  For  this  purpose  an  agreement  was  entered 
into  on  the  1st  day  of  April,  1865,  between  all  the  parties — 
Fainiy  Sprague  signing  individaally  and  as  administratrix  of 
Amasa  Sprague,  Mary  Sprague  signing  individually  and  as 
administratrix  of  William  Sprague  and  as  guardian  of  her 
graudchiidreu,  and  the  other  parties  signing  in  their  own  be- 
half— by  which  it  was  agreed  that  John  A.  Gardner  and  Ben- 
jamin F.  Thurston,  the  former  of  whom  had  been  counsel  for 
Amasa  Sprague  and  William  Sprague,  and  the  latter  counsel 
•of  Mary  and  Byron  Sprague,  should  be,  and  they  were,  ap- 
pointed referees  to  examine  into  the  entire  assets  and  property 
of  the  firm,  and  to  ascertain  the  value  thereof  and  each  party's 
interest  therein,  and  should  make  report  of  the  result.  The 
referees  accordingly  made  such  examination,  and  made  their 
report  on  the  1st  daj'  of  Jul}',  1865,  by  which  they  reported  and 
found  that  the* cash  value  of  the  entire  estate,  exclusive  of  the 
Quidnick  factory,  (which  was  estimated  by  itself  and  was  trans- 
ferred to  a  separate  corporation,)  was |6, 732, 906  69 

That  there  were  liabilities  to  amount  of- 2,871,921  79 

Leaving  the  net  value  of  the  estate  equal  to---  3,860,984  90 
And  after  adjusting  the  accounts  of  the  parties  they  found 

Mary  Sprague's  interest  was |624,984  69 

Fanny  Sprague's  interest .^ 625,511  69 

William  Sprague's  interest .- -      978,867  42 

Amasa  Sprague's  interest 978,867  42 

Mary  Sprague,  guardian  of  the  children  of  Susan 

Hoyt — 652,753  68 

Dae  to  Mary  Sprague,  as  administratrix  o£  her 

husband,  on  account  of  a  dividend 164,250  26 


Making  a  total  of- $4,025,235  16 

This  amount  formed  the  capital  stock  of  the  corporation  sub- 
sequently oi:ganized,  and  was  represented  by  the  nominal  capi- 
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tal  of  $1,000,000,  making  each  share  equal  to  over  $402.  The 
proportions  of  William  and  Amasa  were  larger  than  the  oth- 
ers because  they  had  purchased  the  share  of  Byron. 

The  referees  also  found  due  from  the  iii-ra  to  Mary  Sprague, 
as  guardian  of  the  Hoyt  children,  the  sum  of  $188,333.33,  ex- 
plained to  have  been  a  balance  credited  to  them  to  equal  what 
the  two  families  in  Ehode  Island  had  drawn  out  of  the  concern 
for  current  expenses. 

The  Quidnick  property,  which,  as  before  stated,  was  kept 
separate  from  the  rest  on  account  of  other  persons  being  in- 
terested therein,  was  appraised  in  the  same  way  as  the  A.  &  W. 
Sprague  property  for  the  purpose  of  being  transferred  to  a  dis- 
tinct corporation.  The  interest  of  the  Hoyt  children  therein 
was  appraised  at  $63,353.23. 

The  appraisement  having  been  completed,  Mary  Sprague,  as 
guardian  of  the  Hoyt  children,  on  the  5th  of  August,  18G5, 
after  advertising  her  intent  so  to  do,  presented  her  bond  to  the 
Probate  Court  of  Warwick  for  approval,  as  required  by  the 
joint  resolution  of  March  9,  1863,  and  prayed  authority  from 
the  court  to  transfer  the  interest  of  her  wards  to  the  A.  &  W. 
Sprague  Manufacturing  Company,  as  authorized  by  said  reso- 
lution ;  and  also  prayed  like  authority  to  transfer  the  interest 
of  the  minors  in  the  Quidnick  property  to  the  Quidnick  Manu- 
facturing Company.  • 

A  decree  was  made  granting  the  prayers  of  the  petition  and 
conferring  the  powers  desired. 

Thereupon,  on  the  9th  day  of  August,  1865,  all  the  parties 
in  interest  joined  in  a  conveyance  of  the  entire  partnership 
property  of  the  firm  of  A.  &  W.  Sprague  to  the  A.  &  W. 
Sprague  Manufacturing  Company,  and  the  property  of  the 
Quidnick  firm  to  the  Quidnick  Manufacturing  Company;  and 
each  party  became  entitled  to  their  several  proportions  of  the 
shares  of  capital  stock  in  those  companies  respectively.  In 
executing  the  deed  of  conve3'-ance  Mary  Sprague  signed  in  her 
individual  capacity,  as  administratrix  of  her  husband's  estate, 
and  as  guardian  of  the  Hoyt, children. 
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In  the  August  term,  1866,  of  the  Probate  Court  of  Warwick, 
appraisers  were  appointed  to  take  an  inventory  and  appraise- 
ment of  the  property  of  the  several  wards  of  Mary  Sprague 
in  her  bauds,  and  they  performed  their  duty;  and  said  inven- 
tories, verified  by  the  oath  of  Mary  Sprague,  were  filed  and 
recorded,  after  being  passed  upon  by  the  court.  They  amount- 
ed to  the  suni  of  |251,447.08  each.  That  of  William  S.  Hoyt 
was  composed  of  the  following  items,  namely: 

122  shares, National  Bank  of  Commerce $6,222  00 

1  U.  S.  six  per  cent,  bond 108  09 

2  N.  Y.,  Prov.  &  Boston  E.  U.  bonds,  $950 1,900  00 

439  shares  A.&  W.  Sprague  Mf'g  Co.,  402, 5,225-  176,707  82 

123  shares  Quidnick  Co.  stock,  155,  213 19,091  20 

Cash 334  23' 


$204,363  75 
Dividend  due  from  A.  &  W.  Spi'ague  as  cash, 

March  31,  1865,  with  interest  from  that  date--     47,083  33 


$251,447  08 

The  others  were  nearly  identical  with  this.  The  dividend 
of  $47,083.33  was  Wdliam  S.  Hoyt's  one-fourth  part  of  the 
sum  of  $188,333.33,  awarded  to  the  Hoyt  children  as  an  offset 
to  the  sums  drawn  out  by  the  Rhode  Island  families  for  current 
expenses. 

At  the  same  term  Mar}-  Sprague  presented  an  account  as 
guardian  of  each  ward,  which  being  verified,  and  due  notice 
having  been  published,  was  received  and  allowed  by  the  court 
and  ordered  to  be  recorded. 

Sarah  Hoyt,  having  now  arrived  at  full  age,  received  the 
amount. of  her  interest  and  gave  an  acquittance  for  the  same. 

At  the  same  term  of  the  court,  on  the  petition  of  Mary 
Sprague,  and  her  resignation  of  the  guardianship  of  the  three 
remaining  minors,  and  on  the  written  application  of  Edwin 
lIo}%  and  due  notice  given,  Mary  Sprague  was  discharged 
from  the  guardianship,  and  William  Sprague  was  appointed 
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gaardian  in  her  stead.  The  same  appraisers  were  appointed 
to  make  an  inventory  and  appraisement  of  the  property  of 
each  ward  in  the  hands  of  William  Sprague,  guardian;  and 
snch  inventory  and  appraisement  were  duly  made,  filed,  and 
recorded,  showing  that  the  estate  of  William  S.  Hoyt  amounted, 
on  the  Ist  day  of  September,  1866,  to  the  sum  of  ^255,885.04, 
consisting  of  the  items  before  menrtionecl,  with  the  addition  of 
another  dividend  of  the  companies. 

The  estate  of  Susan  S.  Hoyt  amounted  to  abotit  the  same 
sum. 

Susan  S.  Hoyt  came  of  age  in  October,  IS&ff,  and  Willian> 
S.  Hoyt  in  January,  1868;  and  Susan  married  Charles  G. 
Francklyn  in  186-9. 

The  evidence  in  the  ease  exhibits  several  annual  accounts 
rendered  by  William  Sprague,  as  guardian,  to  the  complainant 
W.  8.  Hoyt,  after  be  came  of  age,  in  1870, 1871, 1872,  and  1873. 
These  accounts  show  on  the  credit  side  the  money  due  and  ac- 
cruing to  the  complainant,  including  the  sum  of  $47,083.33 
before  mentioned,  and  the  dividends  made  from  time  to  time 
on  the  stocks  of  the  A.  &  W.  Sprague  Manufactoring  Com- 
pany, the  Quidnick  Manufacturing  Company,  and  on  the  bank 
and  other  stocks  in  the  guardian's  hands.  On  the  debit  side 
they  show  the  moneys  dFawn  by  and  paid  to  the  complainant, 
amounting,  from  the  date  of  Mr.  Sprague's  appointment  as 
guardian  in  1866,  to  October  31, 1870,  to  the  sum  of  |5,282.45: 

thence  to  Oct.,  1871 $8,606  72 

to  Oct.,  1872 18,500  00 

to  Oct.,  1873 5,000  00 

— leaving  a  balance  still  in  the  guardian's  hands  of  $63,905.18, 
besides  the  8tocl?s  and  bonds  forming  the  corpus  of  the  estate 
in  ward. 

William  S.  Hoyt,  some  time  in  1873,  received  his  stocks 
and  interest  in  the  Quidnick  company,  and  makes  no  com- 
plaint in  regard  to  the  same. 

A  number  of  letters  of  the  complainant  asking  for  and  ac- 
knowledging the  receipt  of  money  from  his  guardian  aftei' 
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coming  of  age  were  put  in  evidence.  One  of  these,  dated 
Novemlier  9,  1870,  was  directed  to  Mr.  Greene,  book-keeper 
of  the  A.  &  W.  Sprague  Manufacturing  Comjpanj,  asking  for 
a  memorandum  of  the  bank  stock,  shares,  and  whatever  there 
might  be  belonging  to  him.  In  his  testimony  the  complainant 
states  that  this  information  was  furnished  to  him.  A  similar 
statement  had  been  furnished  to  Mrs.  Francklyn  in  March  of 
the  same  year,  and  annual  accounts  were  rendered  to  her 
from  October,  1869,  to  Oetobev,  1873. 

In  the  fall  of  1873  Hoyt,  Spragues  &  Co.  and  the  A.  &  W. 
Sprague  Manufacturing  Company  suspended  payment,  and  the 
latter,  by  deed  of  assignment  dated  November  1, 1873,  assigned 
to  Zechariah  Chafee  all  its  property  in  trust  for  the  benefit  of 
creditors;  in  which  deed  Amasa  and  William  Sprague  and 
Fanny  and  Mary  Sprague  also  joined.  In  April,  1874,  a  more 
full  assignment  was  made. 

The  bills  in  this  case  were  filed  in  June  and  July,  1875,  and 
their  general  object  has  already  been  stated.  They  respectively 
state  most  of  the  facts  of  which  the  foregoing  is  an  outline, 
but  interlarded  with  reiterated  charges  of  fraudulent  design 
and  concealment  on  the  part  of  the  Spragues,  whereby,  as  is 
alleged,  the  complainants  were  kept  in  ignorance  of  their  rights 
and  of  the  state  of  their  property,  and  the  transformations 
under  whjch  it  went,  until  shortly  before  the  filing  of  the  bill. 

The  defendants  severally  answered  the  bills,  denying  all 
fraudulent  motives  and  any  intentional  concealment ;  averring 
that  they  acted  according  to  their  best  judgment  as  to  what 
Wds  for  the  interest  of  all  the  parties  interested  in  the  estate ; 
insisting  upon  the  legal  validity  of  their  proceedings  respect- 
ively, and  especially  of  the  transfer  of  the  minors'  interest  to 
the  corporations;  setting  up  the  laches  and  acquiescence  of 
the  complainants,  and  pleading  the  statute  of  limitations  to 
the  relief  sought  by  the  bill. 

The  first  question  to  be  determined  is  the  nature  of  the 
complainants'  rights  with  regard  to  the  partnership  effects 
of  A.  &  W.  Sprague  in  1865,  at  the  time  when  the  property 
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was  transferred  to  the  A.  &  W.  Sprague  Maiinf'acturing  Com- 
pany. 

At  the  death  of  William  Sprague,  senior,  in  1856,  there  is 
no  doubt  that  each  party  in  interest  was  entitled  to  call  for  a 
liquidation  and  settlement  of  the  partnership  affairs  and  a 
division  of  the  surplus  property,  and  had  a  lien  on  the  entire 
property  and  effects  for  that  purpose.  In  the  real  estate  and 
coiporal  chattels  they  were  tenants  in  common  with  the  sur- 
viving partners,  and  over  the  entire  propertj',  including  the 
credits  and  other  assets,  they  had  the  Men  referred  to,  which 
they  had  a  right  to  enforce  at  once  if  the  surviving  partners 
refused  to  make  a  settlement.  These  partners  had  the  right 
of  possession,  and  in  the  choses  in  action  the  right  of  property 
to  enable  them  to  settle  np  the  concern.  But  these  rights  of 
survivorship  were  subordinate  to  the  lien  of  those  beneficially 
interested,  who  thereby  had  a  right  to  enforce  the  due  appro- 
priation of  the  partnership  effects. 

But  who  were  the  parties  beneiicially  interested  in  this  case  ? 
Primarily,  the  personal  representatives  of  Amasa  Sprague,  sen- 
ior, and  William  Sprague,  senior,  namel}',  the  two  widows, 
Faunj'  Sprague  and  Mary  Sprague,  administratrixes  respect- 
ively of  the  estates  of  Amasa  and  William.  The  ultimate 
beneficiaries  could  only  reach  the  property  through  them.  If 
they  abused  their  trust  they  would  be  liable  to  their  respective 
cestuis  que  trust.  They  liad  the  power,  if  they  saw  fit,  unless 
restrained  by  their  beneficiaries,  to  allow  the  estates  of  their 
deceased  intestates  to  be  continued  in  the  business  of  the  part- 
nership, and,  if  it  was  continued  by  their  allowance  and  con- 
sent, the  property  became  liable  to  the .  partnership  debts  sub- 
sequently incurred  as  well  as  to  prior  debts;  but  with  this 
qualification,  that  the  property  which  remained  unchanged  was 
still  subject  to  the  partnership  lien  in  preference  to  after-incur- 
red debts;  whilst  new  property  which,  in  the  course  of  busi- 
ness, took  the  place  of  the  old,  was  not  subject  to  said  lien  in 
preference  to  such  debts. 

This  seems  to  be  the  result  of  the  cases,  though  they  are 
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apparently  somewhat  in  conflict.  A  cursoiy  reading  of  the 
opinion  in  Skipp  v.  Harvvood,  (1747,)  2  Swan8t.,53r,and  Lord 
Hardwicke's  opinion  in  the  same  case  on  appeal,  West  v.  Skipp, 
1  Ves.,  sen.,  239,  and  the  opinion  in  Stocken  v.  Dawson,  9 
Beavan,  239,  and  same  ease  on  appeal,  17  Law  J.,  (Chy.,)  282, 
would  lead  to  the  conclusion  that  the  executor's  lien  in  such 
cases,  attaches  to  the  whole  property,  as  well  that  newly  ac- 
quired as  that  which  remains  of  what  was  in  existence  at  the 
testator's  or- intestate's  decease.  But  this  is  inconsistent  with 
the  decisions  in  Nerot  v.  Burnand,  4  iiuss.,  247,  and  Payne  v. 
Hornby,  25  Beavan,  280,  (S.  C,  4  Jur.,  K  8.,  446,)  which  hold 
that  where  the  business  is  carried  on  with  the  consent  of  the 
outgoing  partner,  or  the  representative  of  the  deceased  part- 
ner, debts  incurred  during  that  period  have  a  preference  over 
the  partnership  lien  upon  all  newly-acquired  propertj'.  A  com- 
parison of  the  cases  will  show  that  the  rule  laid  down  by  Lords 
Hardwicke  and  Cottenham  in  West  v.  8kipp  and  Stocken  v. 
Dawson  was  applied  by  them  to ,  cases  in  which  the  property 
of  the  retiring  or  deceased  partner  was  used  in  the  business 
against  the  will  or  without  the  consent  of  the  persons  entitled 
thereto.  The  law  is  laid  down  with  much  accuracy  in  the  last 
edition  of  Lindley  on  Partnership,  pp.  700-702,  where  it  is 
said :  "  Whilst  the  partnership  lasts  the  lien  attaches  to  every- 
thing that  can  be  considered  partnership  property,  and  is  not, 
therefore,  lost  by  the  substitution  of  new  stock  for  old.  Fur- 
ther, on  the  death  or  bankruptcy  of  a  partner  his  lien  con- 
tinues in  favor  of  his  representatives  or  assignees,  and  does 
not  terminate  until  his  share  has  been  ascertained  and  pro- 
vided for  by  the  other  partners.  But  after  the  partnership  is 
dissolved  the  lie*i  is  coniined  to  what  was  partnership  property 
at  the  time  of  the  dissolution,  and  does  not  extend  to  what 
may  have  been  subsequently  acquired  by  the  persons  who 
continue  to  carry  on  the  business." 

Sir  John  liomilly,  in  giving  judgment  in  Payne  v.  Hornby, 
cited  above,  after  admitting  that,  by  a  mortgage  of  his  stock 
in  trade,  a  man  might  bind  after-acquired  property,  (as  to 
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which,  sec  Holroyd  v.  Marahiill,  10  H.  L.  Gas.,  191,)  said: 
"But  on  the  death  of  a  partner  the  case  is  altogetherdifferent. 
There  is,  as  Lord  Eldon  very  accurately  expresses  it,  '  a  quasi 
lien';  there  is,  in  point  of  fact,  only  a  right  to  the  specific  prop- 
erty. The  executors  of  the  deceased  partner  are  joint  tenants 
with  the  surviving  partners,  and  accordingly  they  are  entitled 
to  require  the  surviving  partners  to  do  one  of  two  things — 
either  to  wind  up  the  partnership  business  at  once,  or  to  fix 
the  value  of  the  testator's  property  and  secure  payinent  of  the 
amount.  *  *  *  If  the  executors  do  not  apply  for  a  receiver, 
but  simply  file  a  bill  for  the  winding  up  of  the  partnership,  I 
apprehend  that  the  new  stock  which  has  been  acquired  during 
the  time  that  the  business  has  been  carried  on  by  the  surviv- 
ing partner  belongs',  in  the  first  place,  to  the  creditors  who 
have  been  created  by  such  subsequent  dealings,  and  not  to  the 
creditors  of  the  old  partnership,  and  that  it  is  the  diity  of  the 
executors,  if  they  wish  to  prevent  any  dealings  with  the  stock, 
to  come  at  once  to  this  court  for  the  appointment  of  a  receiver; 
otherwise  they  in  fact  sanction  the  commission  of  a  fraud  by 
leading  the  subsequent  creditors  to  believe  that  they  are  deal- 
ing with  a  person  who  is  liable  out  of  his  stock  in  trade  to  dis- 
charge their  debts."     (4  Jurist,  K  S.,  446.) 

These  remarks  of  the  master  of  the  rolls  have  respect  to- the 
rights  of  creditors.  As  between  the  surviving  partners  them- 
selves and  the  representatives  of  the  deceased  partner,  the  lien 
of  the  latter  will  extend  to  after-acquired  property  resulting 
from  the  employment  of  the  partnership  stock,  so  as  to  entitle 
them,  at  their  option,  either  to  demand  a  share  of  the  profits 
or  interest  on  the  value  of  the  decedent's  share  at  the  time  of 
his  death,  unless  the  transactions  between  them  have  been  such 
as  to  indicate  a  sale  of  the  deceased  partner's  share  to  the  sur- 
vivors. A  sale,  however,  can  hardly  be  inferred  where  no 
steps  have  been  taken  to  ascertain  the  value  of  the  share. 

Recurring  now  to  the  circumstances  of  the  case  before  us 
and  the  proceedings  of  the  parties,  we  find  that  the  legal  rep- 
resentatives of  the  deceased  partners,  and  all  the  beneficiaries 
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of  the  two  estates  who  were  in  law  capable  of  acting,  entirely 
acquiesced  in  and  consented  to  the  continued  employment  of 
the  partnership  property  in  the  business  of  the  partnership 
subsequently  carried  on  by  the  surviving  partners;  and  this 
state  of  things  continued  for  the  eight  or  nine  years  that  inter- 
vened between  the  death  of  William  Sprague,  senior,  and  the 
transfer  of  the  property  to  the  corporations.  And  as  to  the 
share  of  the  Hoyt  children,  it  was  not  only  consented  to  by 
Mary  Sprague  as  administratrix  of  her  deceased  husband's 
estate,  but  as  guardian  of  the  property  of  the  said  children. 

It  seems  to  have  been  an  understood  thing  between  all  the 
parties,  from  the  beginning,  that  without  any  formal  settlement 
of  the  estates  of  Amasa  and  William  Sprague,  senior,  the  sev- 
eral beneficiaries  entitled  to  distribution  should  be  and  were 
considered  as  interested  in  the  common  partnei'ship  property 
in  the  proportional  amount  of  their  beneficial  interest.  The 
active  partners  represented  their  own  respective  shares.  Mary 
Sprague,  as  administratrix  and  as  guardian  of  the  Hoyt  children, 
represented  her  own  share  and  theirs.  It  is  objected  to  her 
that  she  onutted  to  tile  any  inventory  or  account;  but  as  there 
was  no  difficulty  or  dispute  between  the  parties  in  interest  as 
to  the  extent  of  the  several  shares,  there  was  no  imperative 
necessity  of  presenting  accounts  to  the  Probate  Court  as  long 
as  it  was  deemed  expedient  to  continue  all  the  property  in  the 
joint  business.  An  inventory  could  settle  nothing,  because  the 
property  iti  which  all  were  equally  interested  was  constantly 
changing,  and  an  account  would  have  had  no  practical  value, 
because  no  immediate  settlement  of  the  estate  was  proposed. 
The  cardinal  question,  so  far  as  these  cases  are  concerned,  was 
that  which  related  to  continuing  the  shares  of  the  minors  in 
the  concern  and  keeping  the  property  together.  Conceding 
that  to  have  been  the  proper  course  to  take,  the  omission  on 
the  part  of  Mary  Sprague  to  exhibit  the  accounts  prescribed 
by  statute  cannot  be  regarded  in  the  same  light  as  it  would 
have  been  if  she  had  had  possession  of  the  property  and  was 
devoting  it  to  her  own  use.     It  may  have  been  unwise,  but, 
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under  the  circumstances,  it  can  furnish  no  evidence  of  want  of 
good  faith  or  a  desire  to  do  other  than  the  best  that  could  be 
done  for  the  interests  of  her  grandchildren  and  wards. 

And  as  to  the  question  of  fraud,  we  may  at  once  state  that 
we  entirely  agree  with  the  court  below  that  the  case  furnishes 
no  evidence  to  sustain  that  charge,  either  as  against  Mary 
Sprague  or  anj'  of  the  other  parties  concerned.  They  may 
have  judged  unwisely,  but  we  see  no  ground  for  believing 
that  they  were  actuated  by  any  desire  to  cheat  or  defraud  the 
children  of  Susan  Hoyt  out  of  anything  that  justly  belonged 
to  them.  "We  are  sure  that  such  a  thought  could  not  be  attrib- 
uted to  their  grandmother,  and  we  have  no  evidence  to  believe 
that  it  was  ever  entertained  by  Amasa  Sprague  or  William 
Sprague.  We  racist  regard  the  decision  of  Mrs.  Sprague  and 
of  Edwin  Hoyt,  the  father,  to  keep  the  property  of  the  children 
in  the  concern,  as  an  error  of  judgment  only,  rather  than  as  the 
result  of  any  design  or  intent  to  defraud.  We  may  well  con- 
ceive that  the  supposed  wishes  of  William  Sprague,  senior, 
who  by  his  energy  and  talent  had  created  the  estate,  and  who 
had  persistently  kept  it  together  as  a  common  property  for  the 
equal  beueiit  of  his  brother's  family  and  himself,  had  great 
weight  with  Mrs.  Sprague  and  her  son-in-law,  as  well  as  with 
the  surviving  partners,  in  leading  them  to  adopt  the  conclusion 
they  did;  and  for  many  years  the  result  seemed  to  justify  the 
conclusion  to  which  they  came. 

But  whatever  may  have  been  the  responsibility  which  Mary 
Sprague  as  administratrix  and  guardian  assumed,  it  cannot  be 
doubted  that  she  had  the  power  to  keep  the  property  in  the 
business,  for  it  was  subject  to  her  disposal;  and  as  it  was  kept 
in  the  business  by  her  consent  and  allowance,  she  ceased  to 
have  a  lien  upon  the  property  as  against  subsequent  creditors 
of  the  concern;  and  as  she,  in  her  representative  capacity, 
ceased  to  have  such  lien,  it  is  difheult  to  see  how  the  minors 
themselves,  when  they  arrived  at  full  age,  could  have  any 
such  lien,  whatever  remedy  they  may  have  had  against  Mary 
Sprague.     If  the  ultimate  beneiiciaries  of  a  deceased  partner's 
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estate  could  thus  revive  a  lien  which  has  become  extinguished 
as  against  creditors,  there  would  be  little  safet}- in  dealing  with 
commercial  partnerships  in  which  any  partner  has  ever  died. 

This  consideration  is  conclusive  against  the  claim  made  by 
the  bills  to  be  paid  out  of  the  assets  in  the  hands  of  Chafee, 
the  trustee,  in  preference  to  or  even  pari  passu  with  the  cred- 
itors of  the  corporation ;  for  where  the  representative  of  a 
deceased  partner  allows  the  interest  of  his  decedent  to  be  used 
in  the  business  by  the  surviving  partner,  and  thereby  loses  his 
Hen  upon  the  partnership  property,  he  does  not  thereby  become 
a  creditor  of  the  new  firm,  and  cannot  come  into  concourse 
with  the  creditors  thereof;  but  the  property  of  the  firm  is  first 
subject  to  the  claims  of  such  creditors,  and  after  thej'  are  satis- 
fied the  representative's  right  to  have  an  account  against  the 
surviving  partner  remains  as  before. 

But  whilst  the  rights  of  creditors  are  thus  protected  against 
the  lien  of  a  deceased  partner's  representatives  who  have  con- 
sented to  the  continuance  of  the  business  without  a  settlement, 
the  beneficiaries  standing  behind  those  representatives  are  en- 
titled to  call  them  to  an  account  for  the  manner  in  which  they 
have  dealt  with  the  estate;  and  where,  as  in  tins  case,  they 
depart  from  the  ordinary  mode  prescribed  by  law,  and  expose 
the  property  to  the  hazards  of  trade,  they  run  the  risk  of  making 
themselves  answerable  for  any  loss  that  may  occur.  In  the 
present  case,  however,  we  have  no  evidence  that  loss  occurred 
during  the  period  under  consideration.  The  estimated  cash 
value  of  the  minor's  share  of  the  property  on  the  31st  of  March, 
1865,  as   appeared   by  the   appraisement  then 

made,  was -- $652,753  68 

Allowance  to  offset  family  expenses  of  the  other 

parties -"- 188,333  33 

Interest  in  Quidnickproperty,includingE.Hoyt's 

curtesy 116,112  93 

Total - -    f957,206  94 

As  gold  was  theu  150,  the  specie  value  of  this  total  would 
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be  $038,137.96.  iTo  satisfactoiy  proof  has  been  adduced  to 
show  that  this  amount  was  not  fully  equal  to  what  the  interest 
of  the  minors  ought  to  have  been  in  view  of  the  value  of  the 
estate  in  1856,  at  the  time  of  William  Sprague,  senior's,  decease. 

Up  to  the  time  of  organizing  the  corporations,  therefore, 
and  the  transfer  of  the  property  thereto,  we  have  no  evidence 
that  any  loss  or  diminution  of  value  had  occurred. 

Still,  if  the  matter  stood  there,  the  defendants,  or  at  least 
Mary  Sprague,  might  be  called  upon  to  render  an  account,  and 
to  show  by  afhrmative  proof  that  all  the  property  which  came 
into  her  hands  as  administratrix  or  guardian  for  the  use  and 
benetit  of  her  daughter  Susan's  children  was  forthcoming  and 
ready  to  be  paid  over  to  them.  It  is  necessary,  therefore,  to 
take  into  view  what  occurred  in  1865  and  afterwards  in  rela- 
tion to  the  disposition  made  of  the  property  to  the  corporations 
before  referred  to,  and  to  the  conduct  of  the  complainants  after 
coming  of  age,  in  order  to  determine  whether  they  are  entitled 
to  any  portion  of  the  relief  sought  by  the  bills. 

It  is  contended  "by  the  defendants  that  the  authority  given 
to  Mary  Sprague  as  guardian  of  the  Hoyt  children  by  the 
joint  resolution  of  1863,  to  transfer  all  the  property  of  her 
wards  to  the  corporations  indicated,  was  a  complete  justifica- 
tion for  her  acts  in  that  behalf,  and  releases  her  from  all  further 
obligation  except  that  of  accounting  for  the  shares  of  capital 
stock  received  therefor  and  any  dividends  accruing  thereon 
whilst  in  her  possession. 

It  is  contended  by  the  defendants,  secondly,  that  the  com- 
plainants, after  coming  of  age,  had  so  long  acquiesced  in  the 
arrangements  made  in  1865,  before  bringing  suit  or  taking 
any  steps  to  set  them  aside,  that  they  are  now  precluded  by 
their  own  laches  and  by  the  lapse  of  time  from  having  the 
relief  which  they  seek. 

As  to  the  first  point,  it  seems  to  be  beyond  doubt  that  if  the 
Legislature  had  the  power  to  pass  the  resolution  referred  to 
it  was  a  complete  authority  and  justification  of  the  conveyance 
by  Mrs.  Sprague  of  the  interests  of  her  wards  to  the  corpora- 
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tions  meutioned.  The  resolution  itself  is  sufficiently  broad  to 
sjive  the  requisite  authority.  The  question  is  as  to  the  legis- 
lative power. 

With  regard  to  the  general  legislative  power  of  a  State  to 
act  upon  persons  and  property  within  the  limits  of  its  own 
territory,  there  can  be  no  doubt.  Mr.  Justice  Storj-  lays  down 
three  fundamental  rules  on  the  subject  of  private  international 
law,  the  first  of  which  is  expressed  thus:  "  The  first  and  most 
general  maxim  or  proposition  is  that  which  has  been  already 
adverted  to,  that  every  nation  possesses  an  exclusive  sover- 
eignty and  jurisdiction  within  its  own  territory."  And  he 
adds,  "  the  direct  consequence  of  this  rule  is,  that  the  laws  of 
every  State  ati'ect  and  bind  directly  all  property,  whether  real 
or  personal,  within  its  territory,  and  all  persons  who  are  resi- 
dent within  it,  whether  natural-born  subjects  or  aliens,  and 
also  all  contracts  made  and  acts  done  within  it."  The  second 
rule  declares  that  no  State  or  nation  can,  by  its  laws,  directly 
affect  or  bind  property  out  of  its  own  territory,  or  persons  not 
resident  therein.  The  third  is,  that  whatever  force  and  obh- 
gation  the  laws  of  one  country  have  in  another,  depend  solely 
upon  the  laws  of  the  latter,  that  ia,  upon  the  comity  exercised 
by  it.     (Story's  Conflict  of  Laws,  sees.  18,  23.) 

One  of  the  ordinary  rules  of  comity  exercised  by  some  Euro- 
pean States  is  to  acknowledge  the  authority  and  power  of 
foreign  guardians,  that  is,  guardians  of  minors  and  others  ap- 
pointed under  the  laws  of  their  domicil  in  other  States.  But 
this  rule  of  comity  does  not  prevail  to  the  same  extent  in 
England  and  the  United  States.  In  regard  to  real  estate  it  is 
entirely  disallowed,  and  is  rarely  admitted  in  regard  to  per- 
sonal property.  Justice  Story,  speaking  of  a  decision  which 
favored  the  exterritorial  power  of  a  guardian  in  reference  to 
personal  property,  says :  "It  has  certainly  not  received  any 
sanction  in  America  in  the  States  acting  under  the  jurispru- 
dence of  the  common  law.  The  rights  and  powers  of  guard- 
ians are  considered  as  strictly  local,  and  not  as  entitling 
them  to  exercise  any  authority  over  the  person  or  personal 
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property  of  their  wards  in  other  States,  upon  the  same  gen- 
eral reasoning  and  policy  which  have  circumscribed  the  rights 
and  authorities  of  executors  and  administrators."  (Story's  Con- 
tlict  of  Laws,  sees.  499,  504,  504a ;  and  see  Wharton's  Confl. 
Laws,  sees.  259-268,  2d  ed. ;  3  Surge's  Colon,  and  For.  Laws, 
1011.)  And  some  of  those  foreign  jurists  who  contend  most 
strongly  for  the  general  application  of  the  ward's  lex  domicilii, 
admit  that  when  it  conies  to  the  alienation  of  foreign  assets  an 
exception  is  to  be  made  in  favor  of  the  jurisdiction  within 
which  the  property  is  situate,  for  the  reason  that  this  concerns 
the  ward's  property,  and  not  his  person.  (Wharton,  sees.  267, 
268.) 

But  whilst  the  English  and  American  law  requires  a  guard- 
ianship where  the  property  is  situated,  it  is  conceded  that  in 
the  due  exercise  of  comity  prisference  would  ordinarily  be  given 
to  the  person  already  clothed  with  the  authority  of  guard- 
ian in  the  minOi"'s  own  country.  (Phillimore,  vol.  4,  381 ; 
Wharton,  sec.  266.)  In  the  case  before  us  it  does  not  appear 
that  the  minors  had  any  other  guardian  in  New  York  than 
their  natural  guardian,  Edwin  Hoyt,  who  applied  for  the  ap- 
pointment of  Mary  Sprague  as  guardian  of  their  estate  in 
Rhode  Island. 

As  the  question  before  us  is  one  of  power  and  not  of  comity, 
we  think  there  can  be  no  doubt  that  the  Legislature  of  Rhode 
Island,  where  the  peopcrty  was  situate,  had  power,  lirst,  to  pass 
laws  for  the  appointment  of  guardians  of  the  property  of  non- 
resident infants  situate  in  that  State;  and,  secondly,  it  had 
power  to  prescribe  the  manner  in  which  such  guardians  shall 
perform  their  duties,  as  regards  the  care,  management,  invest- 
ment, and  disposal  of  such  property,  and  that  this  power  is  as 
full  and  complete  as  where  the  minors  are  domiciled  in  the 
State. 

Not  only  did  the  power  exist,  but  we  find  that  it  was  exer- 
cised. The  laws  of  Rhode  Island  gave  explicit  power  to  the 
Probate  Court  to  appoint  a  guardian  of  the  property  of  non- 
resident infants.     The  act  of  October  31,  1844,  declared  that 
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"  the  courts  of  probate  of  the  several  towns  are  hereby  author- 
ized aud  empowered  to  appoint  guardians,  when  occasion  shall 
require,  over  the  property  or  estate  of  persons  who  reside  out 
of  the  State  and  possess  property  therein."  The  previous  act 
of  January  6, 1837,  had  authorized  the  same  courts,  in  case  of 
incapacity  of  parents  of  any  minors,  or  for  other  sufficient 
cause,  to  appoint  a  guardian  of  the  property  of  such  minors, 
without  connecting  therewith  the  guardianship  of  such  minors' 
persons. 

There  is  no  force  in  the  objection  made  to  these  laws,  that 
they  give  chancery  powers  to  the  Probate  Court,  contrary,  as 
contended,  to  section  2  of  article  10  of  the  Constitution  of 
Rhode  Island  adopted  in  1843,  which  says :  "  Chancery  powers 
may  be  conferred  on  the  Supreme  Court,  but  on  no  other  court 
to  any  greater  extent  than  is  now  provided  by  law."  The  answer 
to  this  objection  is  obvious.  The  appointment  of  guardians  is 
not,  and  never  has  been,  peculiarly  a  chancery  power.  Guard- 
ians at  common  law  became  such  by  their  relation  to  the 
minor,  without  any  judicial  appointment.  Guardians  were 
also  appointed  by  testament  by  the  father  of  any  minor  from 
time  immemorial  in  the  province  of  York,  and  on  failure 
to  thus  appoint  the  ordinary  had  the  power  of  appointment. 
(Swinburne  on  Wills,  282.)  In  this  country  the  power  to  ap- 
point guardians  and  to  pass  upon  their  accounts  has  generally 
by  statute  been  conferred  upon  the  Probate  Courts.  In  Rhode 
Island  the  power  was  exercised  by  these  courts  long  before  the 
Constitution  of  1843  was  adopted. 

Assuming,  then,  that  the  Probate  Court  had  the  power  to 
make  the  appointment,  we  have  been  unable  to  see  anything 
informal  or  improper  in  the  appointment  of  Mary  Sprague  as 
the  guardian  of  her  infant  grandchildren.  The  petition  for 
her  appointment  was  made  by  the  most  suitable  persons  in 
the  world,  their  father,  Edwin  Hoyt,'and  Byron  Sprague,  their 
mother's  only  brother. 

It  is  true,  as  suggested,  that  the  duties  of  Mary  Sprague  as 
administratrix  might  clash  with  her  duties  as  guardian ;  but 
48  v2  / 
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this  was  not  a  necessary  consequence.  The  same  person  is 
often  appointed  executor  of  a  will  and  guardian  of  the  testator's 
children.  It  is  seldom  that  any  practical  difficulty  arises  from 
the  joinder  of  the  two  capacities.  We  do  not  perceive  that 
their  joinder  in  the  present  case  had  or  was  likely  to  have  any 
deleterious  eifect  upon  the  interests  of  infants  concerned.  At 
all  events  it  did  not  avoid  or  vitiate  the  appointment. 

The  guardian  having  been  duly  appointed,  and  no  deteriora- 
tion of  the  estate  being  shown  prior  to  the  conveyance  to  the 
corporation,  the  next  inquiry  relates  to  the  authority  for  mak- 
ing such  conveyance,  given  by  the  joint  resolution  of  1863. 
As  already  intimated,  it  cannot  be  doubted  that  the  legislative 
power  extends  to  the  regulation  of  the  investments  and  the 
management  of  minors'  estates  by  their  guardians.  The  Leg- 
islature certainly  might,  if  it  saw  iit,  pass  a  general  law  author- 
izing a  guardian  to  invest  the  property  of  his  ward  in  the 
capital  stock  of  a  corporation  engaged  in  manufacturing,  trad- 
ing, or  tinaneial  operations,  or  in  a  particular  class  of  operations ; 
as,  banking,  insurance,  or  any  other  that  might  be  specitied. 
Usually,  such  authority,  if  given,  would  be  required  to  be 
exercised  under  the  allowance  and  supervision  of  a  court ; 
but  that  would  be  a  matter  of  legislative  discretion.  That 
such  an  authority  could  be  conferred  by  law  there  can  be  no 
doubt.  Analogous  powers  have  been  conferred  from  time 
immemorial. 

Bait  it  is  objected  that  the  resolution  of  March  9, 1863,  under 
which  the  guardian  in  this  case  derived  her  authority  to  make 
the  investment  under  consideration,  was  not  a  legislative  but 
a  judicial  act,  and  beyond  the  legislative  power. 

The  only  provision  in  the  Constitution  of  Rhode  Island 
which  bears  upon  this  question  is  the  usual  one  which  distrib- 
oites  the  powers  of  government  into  three  departments,  legis- 
lative, executive,  and  judicial,  and  assigns  to  each  the  powers 
.appropriate  to  it.  Thus,  "  the  legislative  power  shall  be  vested 
in  two  houses, .&c."     "The  judicial  power  shall  be  vested  in 
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one  Supreme  Court,  and  in  such  inferior  courts  as  the  General 
Assembly  may,  from  time  to  time,  ordain  and  establish." 

The  question  of  the  power  of  a  Legislature,  when  not  re- 
strained by  a  specific  constitutional  provision,  to  pass  special 
laws  has  been  much  mooted  in  the  courts  of  this  country;  and 
it  would  subserve  no  useful  purpose  to  go  over  the  whole 
ground  of  controversy  on  this  occasion.  Suffice  it  to  say  that 
laws  of  this  character,  for  the  purpose  of  healing  defects,  giv- 
ing relief,  aid,  and  authority  in  cases  beyond  the  force  of  exist- 
ing law,  have  been  frequently  passed  in  almost  every  State  in 
the  Union,  and  have  received  the  sanction  not  only  of  this 
court,  but  of  other  courts  of  high  authority.  The  exercise  of 
this  power  has  been  most  conspicuous  in  that  class  of  cases 
in  wliich  the  Legislature  has  been  called  upon  to  act  as  parens 
patrlce  on  behalf  of  lunatics,  minors,  and  other  incapacitated 
persons.  Laws  authorizing  the  sale  of  the  estates  of  such  per- 
sons have  frequently  been  passed,  and  have  been  upheld  as 
fairly  within  the  legislative  power.  The  passage  of  such  laws 
is  not  the  exercise  of  judicial  power,  although  by  general  laws 
the  discretion  to  pass  upon  such  cases  might  be  confided  to  the 
courts.  But  when  it  is  not  confided  to  the  courts,  the  power 
exercised  is  of  a  legislative  character,  the  Legislature  making 
a  law  for  the  particular  f!ase.  In  some  modern  constitutions 
the  exercise  of  this  power  has  been  prohibited  to  the  legislative 
department.  But  where  not  so  prohibited,  and  where  it  has 
never  been  authoritatively  condemned  in  the  jurisprudence 
of  the  State,  we  cannot  deny  to  the  Legislature  the  right  to 
exercise  it  in  those  cases  in  which  it  has  been  accustomed  to 
be  exercised,  amongst  which  we  think  the  present  case  may 
be  fairly  reckoned.  Such  laws  are  not  judgments  upon  any 
person's  rights,  but  they  confer  powers  upon  the  exercise  of 
which  judgment  may  afterwards  be  given. 

The  only  cases  in  Khode  Island,  decided  since  the  adoption 
of  the  Constitution  of  1843,  which  have  been  cited  as  having 
a  bearing  on  the  subject,  are  Taylor  v.  Place,  4  K.  I.,  324,  and 
Thurston  v.  Thurston,  6  E.  I.,  296.     The  general  conclusion 
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to  be  derived  from  these  cases  is  favorable  to  the  view  we 
have  taken. 

In  the  first  of  these  cases,  the  Legislature  having  passed  a 
vote  for  opening  a  judgment,  allowing  new  aifidavits  to  be 
filed  on  the  ground  of  accident  and  mistake,  setting  aside  a 
verdict  and  granting  a  new  trial,  the  court  very  properly  held 
this  to  be  an  exercise  of  judicial  power,  and  declared  the  vote 
to  be  void.  But  they  distinguished  the  case  from  those  laws 
passed  to  confer  special  powers  upon  executors,  &c. ;  as  in 
Watkins  v.  Holman,  16  Peters,  60,  where  au  act  authoriz- 
ing an  administratrix  residing  in  another  State  to  sell  land  in 
Alabama  for  the  purpose  of  paying  debts  was  held  by  this 
court  to  be  within  the  legislative  power  and  valid.  In  the 
other  case  cited,  Thurston  v.  Thurston,  the  court  held  that  it 
was  beyond  the  power  of  the  court  of  chancery  in  that  particu- 
lar case  to  decree  a  sale  of  infants'  lands ;  that  the  power,  if 
possessed  by  any  court,  was  vested  by  statute  in  the  Probate 
Court;  but  added:  -'If  a  case  should  arise  within  the  spirit, 
though  not  within  the  letter  of  such  or  a  similar  statute,  a 
special  authority  to  a  trustee  to  convert  the  real  estate  of  his 
infant,  lunatic,  or  otherwise  incapable  cestui,  would  seem  to 
partake,  as  intimated  by  this  court  in  Taylor  v.  Place,  more  of 
a  legislative  than  of  a  judicial  character,  and  would  be,  hav- 
ing been  long  exercised  and  not  prohibited  by  the  Constitu- 
tion, within  the  constitutional  competence  of  the  General  As- 
sembly. (Watkins  v.  Holman,  16  Pet.,  25 ;  Davis  v.  Johan- 
not,  7  Met.,  388 ;  Snowhill  v.  Snowhill,  2  Green's  Ch.  R.,  20 ; 
Norris  v.  Clymer,  2  Barr,  277 ;  Spotswood  v.  Pendleton,  4 
Call,  514  ;  Dorly  v.  Gilbert,  11  Gill.  &  Johnson,  87.)"  This  is 
certainly  a  very  clear  intimation  of  the  constitutionality  of  that 
class  of  laws  to  which  that  now  under  consideration  belongs. 

But  another  objection  m'ade  to  the'validity  of  the  joint  reso- 
lution is  that  it  was  not  in  proper  form,  in  not  being  preceded* 
by  the  proper  enacting  clause.  The  Constitution  declares  that 
the  style  of  the  laws  shall  be :  "  It  is  enacted  by  the  General 
Assembly  as  follows."    If  this  requirement  is  anything  more 
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than  directory,  it  cannot  be  decreed  to  apply  to  that  species  of 
enactments  which  are  usually  denominated  joint  resolutions, 
and  which  are  often  used  to  express  the  legislative  will  in  cases 
not  requiring  a  general  law.  The  practice  of  the  Congress  of 
the  United  States,  and  of  almost  every  legislative  body  in  the 
country,  maj-  be  adduced  to  show  that  a  resolution  of  the  nat- 
ure now  under  consideration  could  not  have  been  within  the 
intent  of  the  provision  referred  to. 

It  is  unnecessary  to  enter  upon  a  particular  review  of  the 
proceedings  taken  by  the  parties  to  effect  a  transfer  of  the  part- 
nership estate  to  the  corporations  chartered  for  that  purpose. 
We  have  given  them  our  careful  attention,  and  are  satistied 
that  they  were  substantially  regular.  We  have  no  doubt  of 
the  guardian's  power  to  submit  to  referees  the  ascertainment 
of  the  value  of  the  minor's  interest  in  the  property ;  nor  of  the 
binding  effect  of  the  award  made  by  the  referees.  Our  con- 
clusion is  that  the  guardian,  Mrs.  Mary  Sprague,  had  full  power 
and  authority  to  invest  the  said  interest  in  the  capital  stocks  of 
the  coi;porations  referred  to ;  and  that  having  done  so,  she  was 
no  further  answerable  therefor,  hut  only  answerable  for  the 
shares  of  capital  stock  and  the  dividends  realized 'thereon, 
respecting  which  we  do  not  understand  that  any  complaint  is 
made. 

But,  aside  from  the  legality  and  binding  effect  of  the  pro- 
ceedings for  investing  the  minor's  interest,  as  hei'e  stated,  the 
acquiescence  of  the  complainants,  after  they  came  of  age, 
effectually  precludes  them  from  obtaining  the  relief  sought  by 
their  respective  bills.  The  bills  were  not  tiled  until  June  and 
July,  1875,  in  the  one  case  nearly  nine  years  and  in  the  other 
more  than  seven  years  after  the  minors  became  sui  juris  and 
could  have  known,  if  they  did  not  know,  the  exact  position 
and  history  of  their  property.  Notwithstanding  all  the  assev- 
erations to  the  contrary,  the  evidence  fails  to  show  that  they 
were  not  allowed  every  opportunity  of  which  they  chose  to 
avail  themselves  of  obtaining  this  knowledge;  and  the  fact 
is  clearly  demonstrated  that  they  did  have  sufficient  knowl- 
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edge  to  leave  them  without  any  excuse  for  lying  by  and  giv- 
ing no  sign  of  dissatisfaction.  For  several  years  they  received 
]'egular  annual  accounts.  These  accounts  showed  the  character 
of  the  property  and  in  what  it  consisted.  It  further  appears 
that  in  1870  each  of  the  complainants  received  from  Ihe  book- 
keeper in  Khode  Island  a  list  of  all  the  stocks  and  securities  in 
which  they  were  respectively  interested.  It  also  appears  that 
they  accepted  the  stock  of  the  Quidnick  company,  and  they 
make  no  complaint  of  that  part  of  the  settlement. 

Without  further  discussion,  it  suffices  to  say  that  the  com- 
plainants came  into  the  court  too  late  to  obtain  relief,  even  if 
when  they  came  of  age  they  could  have  justly  complained  of 
the  conversion  of  their  property  into  the  stock  of  the  corpora- 
tions. In  such  cases  it  is  not  merely  a  question  as  to  what 
information  respecting  their  rights  parties  do  actually  obtain, 
bat  as  to  what  information  they  might  have  obtained  had  they 
used  the  means  and  opportunities  directly  at  their  command. 
Others,  acting  in  good  faith,  also  have  rights;  the  world  must 
move,  and  it  is  the  interest  of  the  community  that  controver- 
sies should  have  an  end. 

We  think  that  the  decrees  of  the  court  below  were  right, 
and  they  are  therefore  atiirmed. 

Affirmed. 


Charles  H.  Wight,  assignee  of  Byron  Sherman  and  Por- 
ter Sherman,  bankrupts,  v.  Stephen  H.  Condict. 

Where  one  of  the  partners  of  a  limited  partnei'sliip  sells  oat  his  interest  to 
the  other  partners,  who  are  afterwards  put  into  bankrnptey,  tiie  cred- 
itors of  the  partnership  who  attaelv  such  a  transaction,  in  seekinj^ 
redi'ess  against  tlie  retiring  partner,  cannot  use  the  assignee  of  such 
banlirnpts  as  their  representative  for  that  purpose. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
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D.  /S."  Riddle  and  John  E.  Risley,  for  appellant. 

William  P.  Chambers,  for  appellee. 

Waite,  C.  J. — The  decree  in  this  case  is  aifirmed.  There 
can  be  no  pretense  that  Con  diet  owed  the  bankrupts  anything. 
They  bought  his  interest  in  the  limited  partnership  of  which 
he  was  once  a  member,  and  paid  him  for  it.  If  the  creditors 
of  that  partnei'ship  have  any  just  claims  against  him  on  ac- 
count of  what  has  been  done,  they  must  proceed  as  they  may 
be  advised  to  enforce  their  rights;  but  the  assignee  of  the 
bankrupts  is  in  no  respect  their  representative  for  that  purpose. 
He  can  reduce  to  his  possession  whatever  is  owing  to  the 
bankrupts,  and  also  what  they  have  disposed  of  in  fraud  of 
the  bankrupt  law ;  but  Condict  was  not  their  debtor  when  the 
bankruptcy  occurred,  and  there  is  no  allegation  that  what  they 
did  in  respect  to  his  interest  in  the  limited  partnership  was 
forbidden  by  the  bankrupt  law. 

Affirmed. 


Joseph  Golding,  master,  &c.,  of  the  Schoonee,  Ellen  Hol- 
GATB,  V.  The  Steamship  Illinois,  John  W.  Shackford, 
master.  The  American  Steamship  Company. 

In  a  collision  between  a  lavge  steamer  going  up  Delawai-e  Bay  at  tho 
•  rate  of  ten  miles  an  hour  and  ovei'hauling  a  schooner,  and  the  said 
scliooner,  in  which  the  schooner,  jnst  before  the  collision,  suddenly 
changed  her  course  in  such  a  way  as  to  throw  her  across  the  path  of 
tlie  steamer,  the  crew  of  the  schooner  not  having  seen'  the  .steamer 
till  after  such  change  of  course,  the  schooner  was  lield  in  fault. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

J.  Warren  Coulston,  for  appellant. 

Morton  P.  Henry  and  Henry  P.  Edmunds,  for  appellees, 
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Waits,  C.  J. — This  is  a  case  of  collision  in  the  Delaware 
Bay,  and  the  facts  found  are  substantially  as  follows:  The 
Illinois  was  a  large  steamship  three  hundred  and  sixty  feet  in 
length  and  of  three  thousand  tons  register.  She  was  going 
up  the  bay  at  a  speed  of  ten  knots  an  hour.  She  had  just 
rounded  Uan  Baker's  shoal  on  a  port  wheel,  and  had  got 
straightened  on  her  course  in  about  mid-cbanne].  The  schooner 
Ellen  Holgate  was  ahead  of  her,  a  little  on  the  port  bow,  and 
bound  for  New  Castle,  Delaware.  The  wind  was  from  the 
northeastward,  and  the  schooner  was  by  the  wind,  heading 
about  north  by  west,  or  north-northwest,  and  pointing  for 
Reedy  Island  piers.  The  vessels  were  on  slightly  diverging 
lines,  which  were  about  one  hundred  yards  apart.  The  west- 
ern or  Reedy  Island  side  of  the  bay  was  obstructed  by  ice, 
while  the  eastern  side  was  open.  "When  the  vessels  were  prob- 
ably three  or  four  hundred  yards  apart  the  schooner  went  in 
stays  and  then  tacked  to  the  eastward  to  avoid  the  ice,  which 
was  ahead  of  and  close  under  her  port  bow.  There  was  no 
lookout  astern  on  the  schooner,  and,  until  she  had  changed 
her  course,  no  one  on  board  had  observed  the  steamer.  The 
steamer  had  a  sufficient  lookout.  Her  master  and  pilot  were 
on  the  bridge  lookirig  ahead,  and  they  saw  the  schooner  be- 
fore she  tacked.  They  so  directed  the  steamer's  course  as  to 
pass  the  schooner  in  safety  on  her  starboard  side  three  hun- 
dred feet  or  thereabouts  away,  if  she  kept  the  course  she  was 
on.  As  soon  as  the  manoeuvre  of  the  schooner  was  seen  on 
the  steamer  orders  were  given  to  put  the  helm  hard  a-star- 
board,  to  stop  the  engine,  then  to  back  at  full  speed,  and  to 
let  go  the  anchor,  with  a  view  to  passing  under  the  schooner's 
stern.  These  orders  were  ineffectual  to  prevent  a  collision, 
and  the  steamer  struck  the  schooner  just  abaft  the  main  rig- 
ging, causing  her  to  sink  and  capsize. 

It  seems  to  us  the  court  below  was  right,  on  these  facts,  in 
holding  the  steamer  free  from  blame.  The  responsibility  of 
avoiding  a  collision  with  a  sailing  vessel  is  put  by  the  act  of 
Congress  and  the  sailing  rules  primarily  on  a  steamer;  but  the 
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sailing  vessel  is  under  just,  the  same  responsibility  to  keep  her 
course,  if  she  can,  and  not  embarrass  the  steamer  while  pass- 
ing by  any  new  movement.  A  steamer  has  the  right  to  rely 
on  this  as  an  imperative  rule  for  a  sailing  vessel,  and  govern 
herself  accordingly.  Otherwise  it  would  at  times  be  impossi- 
ble for  a  steamer  to  get  ahead  at  all  in  the  thoroughfares  of 
navigation. 

In  the  present  case  the  steamer  was  in  mid-channel.  That 
was  the  proper  place  for  a  vessel  of  her  size,  and,  under  the 
circumstances,  we  cannot  say  her  speed  was  unusual,  since,  so 
far  as  appears,  there  were  no  other  vessels  in  the  way.  Had 
the  schooner  kept  her  course  for  a  minute  or  two  longer  there 
is  scarcely  a  doubt  that  the  steamer  would  have  got  by  in 
safety.  It  was  clearly  a  fault,  therefore,  for  her  to  change  her 
course  unless  there  was  a  necessity  for  it.  Mere  convenience 
was  not  enough.  The  schooner  in  this  court  has  the  affirma- 
tive. It  rests  on  her  to  show  error  in  the  judgment  of  the 
court  below,  or  we  must  affirm. 

It  is  an  important  fact  that  the  steamer  was  not  observed 
from  the  schooner  before  the  course  was  changed.  While  a 
man  stationed  at  the  stern  as  a  lookout  is  not  at  all  times  nec- 
essary, no  vessel  should  change  her  course  materially  without 
having  iirst  made  such  an  observation  in  all  directions  as  will 
enable  her  to  know  how  what  she  is  about  to  do  will  affect 
others  in  her  immediate  vicinity.  In  the  present  case  it  is  not 
found  expressly  that  the  ice  was  so  close  under  the  port  bow 
of  the  schooner  as  to  make  it  dangerous  for  her  to  keep  on  as 
she  was  going  until  the  steamer  got  by.  She  ought  to  have 
known  that,  although  the  ice  was  an  obstitiction  on  the  west 
side  of  the  bay,  she  was  not  far  from  the  place  in  the  channel 
through  which  the  large  steamers  which  navigated  there  would 
be  likely  to  pass  if  following  her.  It  is  not  found  that  there 
was  anything  in  view  from  the  steamer  to  indicate  to  her  the 
necessity  for  any  early  change  of  the  course  of  the  schooner. 
So  far  as  the  findings  show,  the  way  was  open  for  some  dis- 
tance ahead,  and  the  steamer  had  the  right  to  assume  she 
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might  keep  her  place  in  mid-channel  and  go  on  with  safety. 
We  must  also  infer  from  what  is  actually, found,  as  well  as 
from  what  is  not  found,  that  if  the  schooner  had  known  the 
circumstances  in  which  she  was  placed  her  change  of  course 
would  have  been  delayed  until  it  might  be  made  without  dan- 
ger. Because  a  steamer  must  keep  out  of  the  way  of  a  sailing 
vessel,  it  by  no  means  follows  that  a  sailing  vessel  may  unneces- 
sarily throw  herself  across  the  bow  of  an  approaching  steamer. 
It  is  as  much  the  duty  of  a  sailing  vessel  to  be  diligent  in  the 
performance  of  her  duty  as  it  is  that  of  a, steamer  to  be  mindful 
others.  In  the  case  of  The  Abbotsford,  98  U.  S.,  446,  it  was 
distinctly  found  that  the  tack  of  the  schooner  was  entirely 
proper,  both  for  her  own  safety  and  in  regard  to  the  steamer. 
She  had  run  out  her  course,  and  the  steamer,  which  was  yet  a 
considerable  distance  away,  ought  to  have  known  it.  Conse- 
quently the  steamer  was  in  fault  for  getting  so  close  as  to  put 
herself  in  the  way  of  the  schooner  while  doing  what  the  neces- 
sities of  the  navigation  actually  required  her  to  do,  and  which 
a  prudent  and  .skillful  navigator  on  the  steamer  ought  to  laave 
known  she  must  do  at  the  time  it  was  done.  Such  is  not 
shown  to  have  been  the  case  here. 

The  judgment  is  affirmed.  Affirmed. 


James  W.  Schaumbubg  v.  The  United  States. 

Where  suit  is  brought  by  the  United  States,  and  the  defendant  pleads  a 
set-off  which  exceeds  the  amount  of  the  plaintiff's  claim,  a  judgmeut 
cannot  be  given  against  tlie  United  States  for  tlie  balance;  and 
although  the  jury  may  spmetimes  be  permitted  J;o  certify  such  bal- 
ance, a  refusal  by  the  court  to  direct  them  to  do  so  is  not  reviewable. 

Errob,  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

This  was  a  suit  instituted  by  the  United  States  to  recover  a 
balance  alleged  to  be  due  by  the  plaintiff  in  error  (defendant 
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below)  as  paymaster,  in  which  he  pleaded,  a  set-off  exceeding 
the  amount  claimed  in  the  declaration,  on  which  the  court 
directed  a  verdict  for  the  defendant ;  to  which  he  excepted. 

Charles  Henry  Jones  and  George  W.  Biddle,  for  plaintiff  in 
error. 

S.  F.  Phillips,  Solicitor -General,  for  defendant  in  error. 

Waite,  C.  J. — The  judgment  in  this  case  is  affirmed  on  the 
authority  of  United  States  v.  Eckford,  6  Wall.,  484.  Claims 
for  credit  can  be  used  in  suits  against  persons  indebted  to  the 
United  States  to  reduce  or  extinguish  the  debt,  but  not  as  the 
foundation  of  a  judgment  against  the  government.  In  the 
present  case  the  court  instructed  the  jury  as  matter  of  law  that 
the  plaintifi'in  error,  from  July  1^  1836,  until  March  24,  1845, 
was  in  the  military  service  of  the  United  States  as  a  first  lieu- 
tenant of  dragoons  or  cavalry,  and  that  he  was  entitled  as  such 
to  credit  for  the  pay  and  emoluments  that  accrued  during  that 
period,  and  this  was  admitted  to  exceed  the  debt  sued  on  the 
by  the  United  States.  The  jury  thereupon  brought  in  a  ver- 
dict for  the  defendant.  Had  the  jury  gone  further,  and  struck 
the  balance  that  would  be  due  from  the  United  States,  no  judg- 
ment could  have  been  rendered  for  it.  Any  verdict,  therefore, 
beyond  the  one  actually  given  would  have  been  fruitless.  The 
court  itself  decided  that  the  plaintifi:"  in  error  was  entitled  to 
his  pay  and  emoluments  from  July  1, 1836,  to  March  24, 1845. 
While  sometimes  the  jury  have  been  permitted  to  certify  to  a 
balance  they  find  to  be  due  from  the  government  in  cases  of 
this  kind,  and  under  some  circumstances  it  may  be  proper  they 
should  do  so,  a  refusal  of  the  court  to  direct  that  it  be  done 
cannot  be  reviewed  here. 

Affirmed.  Aefirmed. 
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The  Town  of  Thompson  v.  Orlando  Perrine. 

1.  A  State  Legislature,  unless  rustnuned  by  some  provision  of  the  oi'oiinic 

linv,  Ciin  authorize  or  require  a  municipal  corporation,  vvitli  or  witli- 
out  the  consent  of  tlie  people,  by  subscription  to  the  stock,  to  aid  in 
constructing  a  railroad  connected  with  the  public  interests  of  the 
miuiicipalitj',  and  to  provide  for  payment  by  issuing  bonds  or  by  tax- 
ation. 

2.  Having  power  to  prescribe  the  terms  of  subscription  and  the  mode  and 

details  of  its  execution,  the  Legislature  has  also  power,  by  confirma- 
tory act,  to  ratify  any  departure  from  the  power  originally  conferrtid 
on  ihe  municipality,  and  to  lieal  any  defects  in  the  performance,  by 
tile  municipality  or  its  officers,  of  the  duty  so  Imposed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  action,  commenced  on  the  1st  day  of  May,  1876,  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  involves  the  liability  of  the  town  of  Thomp- 
son, a  municipal  corporation  in-  Sullivan  county.  New  York, 
for  the  amouiit  of  coupons  attached  to  certain  bonds  signed 
by  G.  M.  Benedict,  N.  S.  Hamilton,  and  W.  H.  Cady,  county 
commissioners,  and  issued  by  them  in  the  name  of  the  town 
under  date  of  May  1,  1869.  Each  bond  recites  that  it  "  is  a 
valid  security,  being  issued  by  virtue  of  an  act  entitled  'An 
act  to  authorize  certain  towns  in  the  counties  of  Sullivan  and 
Orange  to  issue  bonds  and  take  stock  in  any  company  now  or- 
ganized, or  that  may  hereafter  be  organized  within  three  years 
after  the  passage  of  this  act,  for  the  purpose  of  building  a 
railroad  from  the  village  of  Monticello,  in  the  county  of  Sulli- 
van, through  the  towns  of  Thompson  and  Forestburgh,  in  said 
county,  and  the  town  of  Deerpark,  in  the  county  of  Orange, 
to  Port  Jervis,  Orange  county,'  passed  May  4,  1868,  and  of 
the  act  amendatory  thereof,  passed  April  1, 1869."  The  bonds 
are  negotiable  in  form,  and  state  that  the  promise  to  pay  the 
sum  therein  specified  is  "  by  virtue  and  in  pursuance  of  the 
acts  above  entitled  and  referred  to,  and  for  value  received  in 
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the  stock  of  the  Monticello  and  Port  Jervis  Eailway  Com- 
pany." 

Those  acts  authorized  the  commissioners  who  might  be  ap- 
pointed in  the  mode  therein  prescribed,  on  behalf  of  anj'  town 
along  the  route  of  the  proposed  road  from  Monticello  to  Port 
Jervis,  to  borrow  on  its  credit  such  sums  of  money,  not  ex- 
ceeding thirty-three  per  cent,  of  the  valuation  of  the  town, 
to  be  ascertained  by  its  assessment  rolls  for  1867,  for  a  term 
not  exceeding  thirty  years,  at  not  exceeding  seven  per  cent, 
interest  per  annum,  and  "  to  execute  bonds  therefor  under  their 
hands  and  seals" — such  debt  not,  however,  to  be  contracted, 
and  such  bonds  not  to  be  issued,  until  there  was  obtained  the 
written  consent  of  the  majority  of  the  tax-payers  appearing 
upon  the  last  assessment  roll  as  shall  represent  a  majority  of 
the  taxable  property,  not  including  lands  owned  by  non-resi- 
dents; nor  until  a  certain  amount  of  the  capital  stock  of  the 
company  had  been  subscribed  in  good  faith  and  paid  by  indi- 
viduals or  corporations.  The  statute  required  the  fact  that 
the  persons  so  consenting  represented  the  proper  number  of 
tax-payers  should  be  supported  by  the  affidavit  of  one  of  the 
town  assessors  or  the  town  clerk,  the  consent  and  the  affida- 
vit to  be  tiled  in  the  offices  of  the  county  and  town  clerks  re- 
spectively, a  certified  copy  whereof  "shall  be  evidence  of  the 
facts  therein  contained  and  certified  in  any  court  of  this  [that] 
State,  and  before  any  judge  or  justice  thereof" 

The  third  section  of  the  original  act  provided  that  the  com- 
missioners thereby  authorized  "  may  in  their  discretion  dispose 
of  such  bonds,  or  any  part  thereof,  to  such  persons  or  corpora- 
tions, and  upon  such  terms  as  they  shall  deem  most  advanta- 
geous for  their  said  town,  but  not  for  less  than  par ;  and  the 
money  that  shall  be  received  by  any  loan  or  sale  of  such  bonds 
shall  be  invested  in  the  stock  of  such  company  now  organized, 
or  that  may  hereafter  be  organized  within  two  years  after  the 
passage  of  this  act,  for  the  purpose  of  building  or  aiding  in 
the  building  of  a  railroad  "  from  Monticello  to  Port  Jervis. 

The  entire  issue  of  bonds  under  the  acts  referred  to  was 
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$148,000,  of  which  $15,000  were  deUvered  to  the  company  on 
the  4th  of  May,  1869,  and  $133,000  on  the  12th  of  May, 
1869. 

Prior  to  the  delivery  of  the  bonds  to  the  railroad  company 
it  had  made  a  construction  contract  with  Crowlej'  and  Colts, 
by  which  the  latter  were  to  be  paid  partly  in  bonds  of  towns 
along  the  line  of  the  road.  In  September,  1869,  Golick  and 
Van  Kleeck  purchased  eight  of  the  bonds  from  the  National 
Bank  of  Port  Jervis,  at  ninety  cents  on  the  dollar,  for  cash. 
In  November  of  the  same  year  the  Atlantic  Savings  Bank  of 
the  city  of  New  York  (subsequently  known  as  the  Bond-street 
Savings  Bank)  purchased  $50,000  of  the  bonds  at  eighty-two 
and  a  half  cents  on  the  dollar  and  accrued  interest,  for  cash. 
The  town,  by  means  of  taxation  in  conformity  with  the  pro- 
visions of  the  original  and  amendatory  acts,  met  the  install- 
ments of  interest  due  March  1,  1870,  and  September  1, 1870; 
and  in  January,  1871,  the  road  was  completed,  and  has  been 
in  operation  ever  since. 

Such  was  the  condition  of  the  enterprise,  and  such  the  rela- 
tions which  the  town  held  to  the  holders  of  its  bonds,  when, 
on  the  28th  April,  1871,  the  Legislature  of  New  York  passed 
an  act  entitled  "An  act  to  legalize  and  contirm  the  acts  of  the 
commissioners  of  the  towns  of  Thompson  and  Forestburgh, 
in  the  county  of  Sullivan,  and  of  Deerpark,  in  the  county  of 
Orange,  in  issuing  and  disposing  of  the  bonds  of  their  respect- 
ive towns  to  build  a  railroad  from  the  village  of  Monticello, 
in  the  county  of  Sullivan,  to  the  village  of  Port  Jervis,  in  the 
county  of  Orange,  under  chapter  five  hundred  and  fifry-three 
of  the  laws  of  eighteen  hundred  and  sixty-eight,  and  to  legal- 
ize and  confirm  all  bonds  heretofore  issued  by  such  commis- 
sioners under  said  chapter  of  laws,  now  held  by  or  owned  by 
bona-Jide  purchasers." 

Since  the  present  case  largely  depends  upon  the  construction 
and  effect  of  that  act,  it  is  here  given  in  full: 

"  Section  1.  The  acts  of  Nathan  S.  Hamilton,  Giles  M.  Ben- 
edict, and  WiUiam  H.  Cady,  commissioners  on  the  part  of  the 
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town  of  Thompson,  and  Silas  T.  L.  Norris,  Edwin  Hartwell, 
and  James  Ketchaim,  commissioners  of  the  town  of  Forest- 
burgh,  in  the  county  of  Sullivan,  and  of  Orville  J.  Brown, 
Samuel  0.  Dimmick,  and  Augustus  B.  G-oodale,  commission- 
ers of  the  town  of  Deerpark,  in  the  county  of  Orange,  ap- 
pointed in  pursuance  of  an  act  entitled  'An  act  to  authorize 
certain  towns  in  the  counties  of  Sullivan  and  Orange  to  issue 
bonds  and  take  stock  in  any  company  now  organized,  or  that 
may  hereafter  be  organized  within  three  years  after  the  pas- 
sage of  this  act,  for  the  purpose  of  building  a  railroad  from 
the  village  of  Monticello,  in  the  county  of  Sullivan,  through 
the  towns  of  Thompson  and  Forestburgh,  in  said  county  of 
Sullivan,  and  the  town  of  Deerpark,  in  the  county  of  Orange, 
to  Port  Jervis,'  passed  May  fourth,  eighteen  hundred  and  sixty- 
eight,  in  issuing  bonds  upon  the  faith  and  credit  of  their  respect- 
ive towns,  ami  in  exchanging  them,  for  the  stock  of  the  company 
organized  for  the  purpose  of  constructing  the  railroad  contem- 
plated  by  said  act,  are  hereby  ratified  and  confirmed. 

"Sec.  2.  No  bond  or  bonds  issued  or  purporting  to  have 
been  issued  under  the  said  act,  and  now  held,  owned,  or  pos- 
sessed by  any  pei'son  or  persons,  guardian,  trustee,  or  corpora- 
tion, in  good  faith  or  for  a  valuable  consideration,  shall  be  void 
or  voidable  by  reason  of  any  defect  or  omission  in  the  consents 
in  writing  of  the  tax-payers  of  the  said  towns  of  Thompson, 
Forestburgh,  and  Deerpark,  upon  which  such  bonds  were  or 
purport  to  have  been  issued,  in  or  by  reason  of  said  consents 
not  stating  the  name  of  the  railroad  company  in  which  the 
tax-payers  so  signing  such  consents  desired  the  bonds,  or  the 
money  arising  from  the  sale  thereof,  to  be  invested ;  but  that 
the  said  bonds  shall  be  as  valid  and  effectual  for  every  purpose 
as  if  such  defect  or  omission  had  not  occurred :  Provided,  That 
such  or  any  exchange  of  bonds  by  said  commissioners  for  the 
stock  of  said  company  was  made  at  the  par  value  of  the  said 
bonds:  And  provided  farther,  That  the  respective  issues  of  the 
said  bonds  by  their  commissioners  do  not  exceed  the  amount 
authorized  by  said  act. 
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"Sec.  3.  No  action  or  proceeding  at  law,  commenced  or 
pending  at  the  time  of  the  passage  of  this  act,  shall  abate  or 
be  discontinued,  or  be  in  any  way  aflected,  by  reason  thereof; 
but  the  same  may  be  prosecuted  or  defended,  and  judgment 
entered  therein,  and  all  proceedings  taken  to  enforce  the  same, 
in  the  same  manner  as  now  provided  by  law,  and  with  the  like 
effect  as  if  this  act  had  not  been  passed. 

"  Sec.  4.  This  act  shall  take  eiiect  inmiediately." 

T.  F.  Bush,  for  plaintiif  in  error. 
William  M.  Evarts,  for  defendant  in  error. 

Harlan,  J. — Although  the  act  of  1868  required  all  bonds 
issued  under  its  authority  to  be  disposed  of  for  not  less  than 
par  and  their  proceeds  invested  in  the  stock  of  the  company, 
the  commissioners  exchanged  those  issued  by  the  town  of 
Thompson  directly  with  the  railroad  company  for  an  equal 
amount  of  the  latter's  stock.  This  was  in  violation  of  the 
statute,  as  construed  by  the  Court  of  Appeals  of  New  York 
in  several  cases,  to  which  we  had  occasion  to  refer  in  Scipio  v. 
Wright,  101  U.  S.,  676.  We  there  held— following  the  decis- 
ions of  the  State  court,  some  of  which  were  made  long  prior 
to  the  passage  of  the  particular  enactment  now  under  exami- 
nation— that  a  purchaser  of  town  bonds  having  notice  that 
they  were  exchanged  for  stock  in  a  railroad  company  in  vio- 
lation of  a  statute  similar  to  that  of  1863  was  not  a  bona-Jide 
holder,  and  could  not  enforce  payment  against  the  town.  We 
perceive  no  reason  to  qiialify  our  ruHng  in  that  case,  and 
therefore  proceed  to  the  consideration  of  other  questions  not 
embraced  by  that  decision. 

It  is  apparent  upon  the  face  of  the  act  of  1871  that  the 
Legislature  was  advised  of  the  fact  that  the  commissioners  had 
departed  from  the  statute  of  1868  in  exchanging  the  bonds 
for  stock  in  the  railroad  company;  and  its  manifest  inten- 
tion was  not  only  to  ratify  and  confirm  such  exchange,  but  to 
protect  any  holder  of  the  bonds  who  became  such  in  good 
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faith,  for  a  valuable  consideration,  against  any  defense  arising 
out  of  defects  or  omissions  in  the  consents  of  tax-payers,  pro- 
vided the  exchange  was  at  the  par  value  of  the  bonds  and  the 
issue  did  not  exceed  the  amount  authorized  by  law. 

The  main  argument  of  counsel  for  the  town  is  embraced  by 
the  following  propositions:  First.  That  the  consents  of  tax- 
payers were  not  such  as  the  acts  of  1868  and  1869  required. 
Second.  That  the  bonds  were  exchanged  for  stock,  in  violation 
of  the  statute ;  and  since  they  recite  upon  their  face  that  they 
were  issued  "  for  value  received  in  the  stock  of  the  Monticello 
and  Port  Jervis  Railway  Company,"  there  could  be  no  boria- 
fide  holders  thereof  in  the  commercial  sense.  Third.  That  they 
were  not  issued  under  the  seals  of  the  commissioners,  as  re- 
quired by  the  statute.  Fourth.  It  was  beyond  the  power  of 
the  Legislature,  by  subsequent  enactment,  to  make  them  valid 
obligations  against  the  town,  without  its  assent  given  in  proper 
form.     Fifth.  That  no  such  assent  was  given. 

If  it  be  conceded  that  the  consents  were  insufficient ;  that 
a  seal  was  necessary  as  evidence  of  the  official  authority  of 
the  commissioners ;  that  the  recitals  on  the  bonds,  reasonably 
construed,  gave  notice  to  purchasers  that  they  were  illegally 
exchanged  for  stock  when  they  should  have  been  disposed  of 
or  sold  at  not  less  than  their  par  value,  and  their  proceeds  in- 
vested in  the  stock  of  the  company, — the  town  is,  nevertheless, 
liable  if  the  curative  act  of  April  28,  1871,  was  within  the 
constitutional  power  of  the  Legislature  to  pass.  "While  this 
question,  in  some  of  its  aspects,  may  be  one  of  general  juris- 
prudence,— involving  a  consideration  of  the  limits  which, 
under  our  forms  of  government,  are  placed  upon  legislative 
and  judicial  power, — it  is  proper  to  inquire  as  to  the  course  of 
decisions  in  the  highest  court  of  New  York  upon  the  authority 
of  the  Legislature  to  pass  such  an  act  as  that  of  April  28*,  1871. 
This  becomes  necessary  in  view  of  the  fact  that  the  Court  of 
Appeals  of  New  York  have  adjudged  that  statute,  in  its  main 
features,  to  be  unconstitutional.  That  adjudication,  it  is  con- 
tended, is  conclusive  of  the  rights  of  parties  in  this  case.  As 
49  v2 
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we  are  unable  to  give  our  assent  to  this  view,  it  is  duo  to  that 
learned  tribunal  that  we  should  state  with  some  fullness  the 
reasons  for  the  conclusion  we  have  reached. 

Prior  to  the  year  1858  the  question  arose  in  several  cases 
pending  in  dift'erent  inferior  courts  of  New  York  as  to  the  con- 
stitutional power  of  the  Legislature  to  authorize  or  require 
municipal  corporations  to  subscribe  for  stock  in  railroad  com- 
panies, or  to  issue  bonds  therefor.  The  decisions  in  those 
cases  disclosed  a  conflict  of  opinion  among  judges  of  recog- 
nized ability.  The  question  finally  came  before  the  Court  of 
Appeals  of  the  State  in  the  year  1858,  in  Bank  of  Rome  v. 
Village  of  Rome,  18  N.  Y.,  38.  It  was  there  ruled  that  the 
State  Constitution  did  not  in  terms,  or  by  necessary  intend- 
ment, restrain  the  Legislature  from  conferring  upon  munici- 
pal authorities  the  power  to  subscribe  to  the  stock  of  a  rail- 
road corporation,  and  by  taxation  (o  raise  the  necessary  funds 
for  the  payment  thereof  That  decision  was  approved  in  19 
New  York,  20.  In  the  subsequent  case  of  People  v.  Mitchell, 
36  N.  Y.,  552,  decided  in  1866,  the  court  quote  with  approval 
our  decision  in  Thompson  v.  Lee  County,  3  Wall.,  330,  where, 
speaking  by  Mr.  Justice  Davis,  we  said  that  although  a  county 
or  other  municipal  corporation  had  no  inherent  right  of  legisla- 
tioro,  and  could  exercise  no  power  not  conferred  upon  it  in 
express  terms,  or  by  fair  implication,  the  Legislature,  "  unless 
restrained  by  the.  organic  law,  has  the  right  to  authorize  a 
imunicipal  corporatio'n  to  take  'stock  in  a  railroad  or  other 
woi'k  of  internal  improvement,  to  borrow  money  to  pay  for  it, 
.and  to  levy  a  tax  to  repay  the  loan,"  and  that  such  authority 
•"can  be  conferred  in  such  a  manner  that  the  objects  can  be 
.attained  either  with  or  without  the  sanction  of  the  people." 

The  decision  in  35  New  York  is  important  in  other  aspects 
■of  the  present  case.  The  main  question  before  the  court  there 
was  as  to  the  validity  of  a  confirmatory  statute,  the  object  of 
■which  was  to  cure  the  defects  in  certain  affidavits  which  had 
been  filed  in  proof  of  the  consent  of  tax-payers  to  a  proposed 
anunicipal -aubscription. of ,. stock  in  a  railroad  company.     The 
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statute  declared  that  the  affidavits  should  be  valid  and  conclu- 
sive proof  in  all  courts  and  for  all  purposes  to  authorize  and 
uphold  the  respective  subscriptions  of  the  stock  and  the  issue 
of  bonds  to  the  amount  speciiied  therein,  and  that  the.  bonds 
should  be  valid  and  binding  on  the  municipality  issuing  them, 
without  reference  to  the  form  or  sufficiency  of  the  affidavits. 
The  court,  referring  to  the  coniirmatory  statute,  said  that  "  it 
was  within  the  scope  of  legislative  authority  to  modify  the  lltn- 
itations  and  restrictions  in  the  antecedent  acts  on  this  subject,  to  dis- 
pense ivith  prior  conditions,  and  to  charge  the  commissioners 
with  defined  and  imperative  duties."  And  it  quotes  with  ap- 
proval our  language  in  Thompson  r.  Lee  County,  where,  refer- 
ring to  a  curative  statute  passed  by  the  Iowa  Legislature,  we 
further  remarked  that  "  if  the  Legislature  possess  the  power 
to  authorize  an  act  to  be  done,  it  can,  by  a  retrospective  act, 
cure  the  evils  which  existed,  because  the  power  thus  conferred 
has  been  irregularly  executed." 

Thus  stood  the  doctrines  of  the  State  court  upon  the  ques- 
tion of  municipal  subscriptions,  and  as  to  the  power  of  the 
Legislature,  by  retrospective  enactment,  to  cure  defects  in  the 
exercise  of  powers  granted  to  municipal  corporations,  when 
the  act  of  April  28,  1871,  was  passed.  But  in  1873  the  Court 
of  Appeals  decided  People,  &c.,  v.  Batchellor,  53  N.  Y.,  131. 
That  was  a  case  of  municipal  subscription  to  a  railroad  cor- 
poration under  an  act  passed  in  1867,  similar,  in  its  main  feat- 
ures, to  the  one  passed  in  1868  in  reference  to  the  Monticello 
and  Port  Jervis  Railroad  Company.  It  was  claimed  that  the 
statute  had  not  been  complied  with  in  obtaining  consents  from 
tax-payers.  A  subsequent  act  of  the  Legislature  required  the 
subscription  to  be  made  upon  the  consents  which  were  filed, 
and  which  the  court  found  were  not  such  as  were  prescribed 
by  the  statute  under  which  the  consents  had  been  obtained 
from  tax-payers.  Without  auy  subscription  having  been  made, 
or  bonds  issued,  a  mandamus  was  sued  out  to  compel  the  town 
to  become  a  stockholder  in  the  railroad  company,  and  to  issue 
its  bonds  in  payment  of  the  subscription  price  of  the  stock. 
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The  court  held  that  the  consent  of  the  tax-payers  did  not  em- 
brace such  an  issue  of  bonds  as  were  required  by  the  sabse-. 
quent  act,  and  that  the  Legislature  could  not  compel  a  munici- 
pal corporation  to  subscribe  stock  or  issue  bonds  in  aid  of  the 
construction  of  a  railroad  which,  although  public  as  to  its  fran- 
chise, was  private  as  to  the  ownership  of  its  propert}-  and  its 
relations  to  its  stockholders.  The  opinion  was  concurred  in  bv 
four  of  the  judges,  one  concurred  in  the  result,  one  dissented, 
and  one  did  not  vote. 

In  Town  of  Duanesburg  v.  Jenkins,  57  JSf.  Y.,  188,  decided 
in  1874  by  the  Commission  of  Appeals — of  concurrent  jurisdic- 
tion and  equal  authority  with  the  Court  of  Appeals — the  court, 
by  Johnson,  J.,  reviewed  the  prior  decisions  of  the  Court  of 
Appeals  upon  the  question  discussed  in  People  v.  Batchellor. 
In  reference  to  the  latter  case  it  was  intimated  that  the  lan- 
guage of  the  court  upon  some  of  the  questions  discussed  was 
not  in  harmony  with  its  previous  decisions,  and  that  the  opin- 
ion should  be  limited  to  the  point  adjudged  upon  the  facts 
existing  in  that  case.  The  conclusions  announced  in  Town 
of  Duanesburg  v.  Jenkins,  after  a  careful  analysis  of  previous 
decisions  in  New  York,  were  that  the  authority  of  the  Legis- 
lature to  enable  towns  and  other  civil  divisions  of  the  State  to 
subscribe  for  stock  and  issue  bonds  in  aid  of  a  railroad  com- 
pany was  established  by  numerous  decisions  of  the  highest 
court  of  the  State ;  that  there  was  no  distinction  in  principle 
between  a  law  authorizing  a  town,  upon  a  popular  vote,  to  sub- 
scribe for  such  stock  and  issue  bonds  therefor,  and  a  law  direct- 
ing the  same  thing  to  be  done ;  that  when  the  authority  to  sub- 
scribe was  made  to  depend  upon  the  consent  of  the  town,  it 
was  in  the  discretion  of  the  Legislature  to  prescribe  how  such 
consent  shall  be  given ;  and  that  if  it  originally  rested  with 
the  Legislature  to  tix  the  terms  on  which  the  towns  might  act, 
the  same  power  could  remit  a  part  of  the  conditions  imposed, 
or  heal  any  defects  which  may  have  occurred  in  the  perform- 
ance by  the  town  of  those  conditions.  Much  of  the  language 
in  that  case  is  strikingly  applicable  to  the  one  in  hand.     Said 
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the  court :  "  In  this  case  a  commissioner  has  been  regularly 
appointed  under  the  statute,  by  whom  bonds  were  to  be  issued 
and  stock  subscribed  for,  provided  certain  consents  were  ol)- 
tained  and  proofs  filed  according  to  the  requirements  of  the 
several  acts  upon  the  subject.  Consents  were  obtained  and 
proofs  were  made  and  filed,  which  are  now  on  the  one  side 
claimed  to  be,  and  on  the  other  are  denied  to  be,  in  conform- 
ity to  the  law.  The  commissioner  meanwhile  executed  the 
bonds,  subscribed  for  stock,  and  delivered  the  bonds  to  the 
company  in  payment  of  the  subscription — complying  with  the 
requirements  of  the  statute  in  all  respects,  if  the  requisite  con- 
sents had  been  given  and  proof  made.  The  only  officer  of  the 
town  who  had  any  duty  in  the  premises  acted  by  signing  the 
bonds ;  and  the  Legislature,  seeing  the  whole  matter,  released 
the  conditions  which  it  had  imposed,  and  declared  his  assent 
binding  upon  the  town,  if  the  bonds  had  been  issued  and  the 
road  had  been  built,  and  the  bonds  in  that  case  obligatory. 
As  it  might  have  authorized  action  in  this  way  and  on  these 
conditions  by  the  town  originally,  I  see  no  objections  to  giv- 
ing effect  to  its  ratification  of  the  action  of  the  town  and  hold- 
ing its  consent  thus  expressed  effectual."  Again,  said  the 
court:  "In  this  case  the  proper  officer  of  the  town  has  acted, 
the  bonds  have  been  issued,  and  the  stock  subscribed  for.  The 
objection  is  that  the  proof  of  preliminary  consents  by  tax- 
payers is  defective.  The  action  of  the  Legislature  is,  in  my 
judgment,  sufficient  to  heal  this  defect  and  to  sanction  the 
action  of  the  town  commissioner  in  binding  the  town,  the 
whole  consideration  to  the  town  having  been  received  in  the 
completion  of  the  road  and  the  issuing  of  the  stock  for  its 
benefit." 

In  the  subsequent  case  of  Williams,  &c.  v.  Town  of  Uuanes- 
burg,  m  N.  Y.,  129,  decided  in  May,  1876,  the  Court  of  Ap- 
peals of  New  York  recognizes  the  correctness  of  the  principles 
announced  in  People  v.  Mitchell  and  in  Town  of  Duanesburg 
V.  Jenkins,  citing,  among  other  authorities,  Gelpcke  v.  Du- 
buque, 1  Wall.,  253  ;  Thompson  v.  Lee  County,  3  Wall.,  377; 
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Beloit  V.  Morgan,  7  Wall.,  619,  and  St.  Joseph  Township  v. 
Eogers,  16  Wall.,  663.  Alluding  to  the  statutes  for  bonding 
towns  in  aid  of  railroads,  the  court,  in  Williams  v.  Town  of 
Duanesburg,  said  that  the  Legislature  could  dverlook  the  de- 
fective execution  of  the  power  conferred,  and,  by  retroactive 
legislation,  cure  defects  in  the  action  of  municipalities  under 
those  statutes.  The  Legislature  may,  said  the  court,  "  by  sub- 
sequent legislation,  when  there  has  been  a  failure  to  perform 
conditions  precedent,  and  the  bonds  have  been  issued,  dispense 
with  such  conditions,  and  ratify  and  confirm  and  make  valid 
and  obligatory  upon  the  municipality  bonds  issued  without 
such  performance — at  least  it  may  do  so  in  cases  where  the 
municipality  has,  through  the  construction  of  the  road,  ov  by 
the  receipt  of  the  stock  of  the  company  in.  exchange  for  the 
bonds,  received  the  benefit  which  the  statute  contemplated  as 
the  equivalent  for  the  liability  it  was  authorized  to  incur.  The 
oilicers  authorized  under  these  statutes  to  issue  the  bonds  are 
pubhe  agents,  and  the  Legislature,  looking  over  the  whole 
matter,  may,  when  in  its  judgment  justice  requires  it,  ratify 
ar.d  confirm  their  acts,  which  otherwise  would  be  valid.  In 
this  case  the  Legislature  could  originally  have  authorized  the 
bonds  of  the  town  of  Duanesburg  to  be  issued  under  the  pre- 
cise circumstances  existing  when  they  were  issued,  and  if  the 
acts  of  the  commissioner  have,  by  subsequent  legislation,  been 
ratified,  it  is  equivalent  authority  to  do  what  has  been  done." 
It  is  worthy  of  remark,  in  this  connection,  that  Allen,  J.,  had 
held  in  Clark  v.  City  of  Kochester,  13  How.  Pr.  Rep.,  204, 
decided  in  1856,  that  the  Legislature  had  no  power  under  the 
Constitution  to  delegate  to  or  confer  upon  municipal  corpora- 
tions authority  to  subscribe  for  or  to  hold  stock  in  railroad 
corporations,  and  to  issue  bonds  in  payment  therefor.  Never- 
theless, in  Williams  v.  Town  of  Duanesburg,  (Church,  Ch.  J., 
concurring  with  him,)  he  recognized  Town  of  Duanesburg  v. 
Jenkins  as  authority,  and  as  declaratory  of  the  law. 

But  it  is  contended  that  the  Court  of  Appeals  of  New  York, 
in  the  later  case  of  Horton  v.  Town  of  Thompson,  71  N.  Y., 
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520,  has  decided  the  identical  statute  under  examination  to  be 
unconstitutional,  and  that  this  court  is  bound  to  accept  the 
decision  as  conclusive  of  the  present  case.  That  action  was 
commenced  about  the  time  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  sustained  the 
validity  of  the  confirmatory  act  of  April  28,  1871,  and  gave 
judgment  against  the  town  of  Thompson  for  the  amount  of 
some  of  the  bonds  embraced  in  the  issue  of  $148,000.  (Cooper 
i\  Town  of  Thompson,  13  Black,  434.)  Horton  v.  Town  of 
Thompson  was  decided  in  the  Supreme  Court  of  the  State 
after  the  present  action  was  instituted.  It  was  a  suit  upon 
two  interest  coupons  of  $35  each,  belonging  to  the  same  issue 
of  bonds.  It  was  finally  determined  in  the  Court  of  Appeals 
shortly  before  the  trial  of  this  case  in  the  court  below.  The 
questions  raised  in  the  case  were  whether  the  consent  of  the 
tax-payers  was  defective  in  not  naming  the  railroad  to  the 
construction  of  which  the  fund  should  be  applied,  and  whether 
the  validating  act  of  April  28, 1871,  in  so  far  as  it  declared  the 
exchange  of  bonds  for.  stock  to  be  legal,  was  not  unconstitu- 
tional. Upon  the  first  question  the  court  said  that  as  the  con- 
sent was  sufficiently  comprehensive  in  its  terms  to  embrace 
the  road  in  question,  and  inasmuch  as  the  Legislature  might 
legally  have  authorized  it  to  be  in  the  form  in  which  it  was 
actually  given,  the  act  of  1871  "probably  cured  the  defect  in 
its  form."  But  the  court,  passing  that  question  as  one  that 
need  not  be  finally  determined,  held,  upon  the  authority  of 
People  V.  Batchellor,  that  the  Legislature  had  no  power  to 
authorize  or  direct  the  commissioners  originally  to  contract 
the  debt  without  any  consent  or  action  upon  the  part  of  the 
town,  and  that  since  the  consent  of  the  tax-payers  was  not 
given  for  an  issue  of  bonds  to  be  exchanged  for  stock,  the 
Legislature  could  not  validate  the  bonds  and  make  them  bind- 
ing obligations  upon  the  town,  in  the  hands  at  least  of  those 
who  were  informed,  by  their  recitals,  that,  in  violation  of  the 
statute,  they  were  exchanged  for  stock  in  the  railroad  com- 
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pany.     Four  of  the  judges  concurred  in  the  opinion,  and  three 
dissented. 

It  is  to  be  observed  that  the  court  does  not  refer  to  or  over- 
rule Bank  of  Kome  v.  Village  of  Rome,  People  v.  Mitchell, 
Town  of  Duanesburg  v.  Jenkins,  or  Williams  v.  Town  of 
Duanesburg,  supra. 

We  are  unable  to  reconcile  Horton  v.  Town  of  Thompson, 
upon  the  points  now  raised,  with  the  doctrines  of  those  cases, 
or  of  others  decided  in  the  Court  of  Appeals  prior  to  People 
('.  Batchellor.  It  certainly  cannot  be  said  that  there  is  such 
an  established,  iixed  construction  by  that  court  of  statutes  sim- 
ilar to  those  of  1868  and  1869,  or  to  the  confirmatory  act  of 
1871,  as  obliges  us  to  follow  Horton  v.  Township,  or  that  will 
justify  any  one  in  saying  that  the  present  question  is  finally  at 
rest  in  the  courts  of  that  State.  But,  independent  of  any  such 
consideration,  there  are  conclusive  reasons  why  we  cannot,  in 
opposition  to  our  own  views  of  the  law  as  expressed  in  numer- 
ous cases,  accept  the  principles  of  that  case  as  decisive  of  the 
rights  of  the  present  parties.  When  the  act  of  April  28, 1871, 
was  passed  it  was  the  established  doctrine  of  the  highest  court 
of  New  York,  as  it  was  of  this  court,  that  the  Legislature, 
unless  restrained  by  the  organic  law  of  the  State,  could  author- 
ize or  require  a  municipal  corporation,  with  or  without  the  con- 
sent of  the  people,  by  a  subscription  of  capital  stock,  to  aid  in 
the  construction  of  a  railroad  having  connection  with  the  pub- 
lic interests  of  the  people  within  the  limits  of  such  municipality, 
and  to  provide  for  payment  by  an  issue  of  bonds  or  by  taxa- 
tion ;  that  defects  or  omissions  upon  the  part  of  such  municipal 
corporation  or  its  ofhcers  in  the  execution  of  the  power  confer- 
red, or  in  the  performance  of  the  duty  imposed,  could  be  cured 
by  subsequent  legislation — certainly  where  the  corporation  had 
received  the  benefits  which  the  original  subscription  was  de- 
signed to  secure.  As,  therefore,  the  Legislature  might,  in  the 
original  act  under  which  these  bonds  were  issued,  have  author- 
ized or  required  the  bonds  to  be  exchanged  directly  with  the 
railroad  company  for  capital  stock,  it  could  ratify  and  confirm 
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such  exchange,  even  where  origuially  illegal,  so  as  to  make 
the  bonds  binding  obligations  upon  the  town  in  favor  of  all 
who  then  held  them,  or  might  thereafter  acquire  them  in  good 
faith  or  for  a  valuable  consideration.  It  is,  therefore,  an  im- 
material circumstance  that  the  recitals  in  the  bonds  may  have 
furnished  notice  that  they  were  issued  originally  in  violation 
of  the  statute.  That  was  the  very  difficulty  which  the  act  of 
1871  was  designed  to  remove,  and,  as  matter  of  law,  it  was 
removed,  if  regard  be  had  to  the  settled  doctrines  of  this  court, 
or  to  the  decisions  of  the  highest  court  of  the  State  rendered 
previous  to,  and  which  were  unmodified  at,  the  passage  of  that 
act.  It  results  that  from  that  moment  the  bonds,  by  whom- 
soever held,  whether  by  the  railroad  company  or  hj  others, 
became  binding  obligations  upon  the  town,  as  much  so  as  if 
the  bonds  had  originally  been  sold  and  their  proceeds  invested 
in  the  stock  of  the  railroad  company,  as  required  by  the  acts 
of  1868  and  1869.  If  the  rights  of  those  holding  the  bonds 
were  in  any  degree  affected  by  the  subsequent  decision  in  Peo- 
ple V.  Batchellor,  thfe  later  decision  in  Town  of  Duaneshurg  v. 
Jeukius  restored  the  law,  so.  far  as  the  courts  of  New  York 
were  concerned,  as  it  undoubtedly  was  declared  to  be  at  the 
time  the  act  of  1871  was  passed.  The  defendant  in  error  ac- 
quired the  bonds  in  suit  in  1875,  before  the  decision  in  Hor- 
tou  V,  Town  of  Thompson,  and  when,  according  to  the  prin- 
ciples announced  in  Town  of  Duanesburg  v.  Jenkins,  and 
many  prior  cases  in  the  Court  of  Appeals,  the  act  of  1871 
must  have  been  sustained  as  a  valid  exercise  of  legislative 
power.  He  purchased  them  for  value  at  public  auction  in  the 
city  of  New  York,  without  notice  of  any  defense  thereto  or 
of  the  pendency  of  any  suit  involving  their  validity.  If  the 
I'eeitals  in  the  bonds  gave  notice  that  the  acts  of  1868  and 
1869  forbade  their  exchange  for  stock,  and  required  them  to 
be  sold  and  their  proceeds  invested  in  such  stock,  the  pur- 
chaser is  also  presumed  to  have  known  not  only  that  such  ex- 
change had  been  legalized  by  the  act  of  1871,  but  that  the 
authority  of  the  Legislature  to  pass  that  act  was  sustained  by 
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the  decisions  of  the  highest  court  of  the  State  rendered  prior 
to  its  passage.  His  rights,  therefore,  should  not  be  aifeeted 
hj  a  decision  rendered  after  they  accrued,  which  decision  is 
in  conflict  with  the  law  as  declared  not  only  by  this  court  in 
numerous  cases,  but  by  the  highest  court  of  the  State  at  and 
before  the  time  he  purchased  the  bonds. 

The  assignments  of  error  present  another  question  which  it 
is  our  duty  to  notice. 

The  town  pleaded  in  bar  of  the  action  a  judgment  of  the 
Supreme  Court  of  the  State  in  an  action  commenced  in  June, 
1869,  by  the  attorney-general  of  the  State,  on  the'  relation  of 
Charles  Kilbourne  and  others,  tax-payers,  against  the  commis- 
sioners of  the  town  of  Thompson,  F.  C.  Crowley,  C.  L.  Colt, 
William  D.  Colt,  the  Monticello  and  Port  Jervis  Eailway  Com- 
pany, and  the  town  of  Thompson.  A  temporary  injunction 
was  obtained  on  24th  June,  1869,  restraining  the  respondents 
and  each  of  them  from  using,  loaning,  or  selling  the  bonds, 
and  from  executing  any  other  bonds  based  upon  the  consents 
given  by  the  tax-payers.  But  that  injunction  was  vacated  and 
set  aside  on  27th  July,  1869.  A  final  decree  was  rendered  in 
1872,  by  which  the  bonds  were  declared  to  be  null  and  void 
and  the}^  as  well  as  the  certificates  of  stock  exchanged  there- 
for, directed  to  be  delivered  up  by  the  respective  parties  and 
cancelled.  The  general  ground  upon  which  the  decree  rested 
was  that  the  provisions  of  the  act  under  which  they  were  issued 
were  not  complied  with.  From  that  judgment  no  writ  of  error 
or  appeal  seems  to  have  been  prosecuted.  We  have  already 
seen  that  the  entire  issue  of  bonds  was  delivered  to  the  rail- 
road before  the  commencement  of  that  action,  that  is,  in  May, 
1869;  and  that  after  the  dissolution  of  the  injunction,  to  wit, 
in  September  and  November,  1869,  a  large  portion  of  the  bonds 
had  found  their  way  into  the  hands  of  others,  who  purchased 
them  for  value  and  without  any  notice  of  the  pendency  of  the 
suit  in  the  Supreme  Court. 

There  is  an  insuperable  difficulty  in  the  way  of  plaintiff  in 
error  using  the  judgment  in  that  case  to  defeat  the  present 
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action.  The  bonds  were  negotiable  secnrities,  which  had  pass- 
ed from  the  town  before  the  action  in  the  Supreme  Court  of 
the  State  was  commenced.  Those  who  purchased  them  in  the 
market  pending  that  litigation,  or  after  it  terminated,  without 
notice  of  the  suit  and  in  good  faith,  for  value,  could  not  be 
affected  by  the  final  decree.  Had  the  complainants  caused 
them  to  be  surrendered  to  the  custody  of  the  court  pending 
the  suit,  they  could  have  been  cancelled  in  pursuance  of  the 
directions  contained  in  the  final  decree;  but  the  actual  custody 
of  the  railroad  company  was  never  disturbed,  nor  sought  to  be 
disturbed.  The  knowledge  by  its  officers  of  the  objects  of  the 
action,  or  of  the  terms  of  the  final  decree,  could  not  affect  a 
bona- fide  purchaser  for  value  who  had  no  such  knowledge. 
Our  decision  in  County  of  Warren  v.  Marcy,  97  U.  S.,  105, 
which  is  partly  based  upon  adjudications  in  the  courts  of  New 
York,  (Murray  v.  Lylburn,  2  Johns.  Chan.,  441,  and  Leitch  v. 
Wells,  48  N.  Y.,  585,)  is  conclusive  upon  this  branch  of  the 
case. 

It  is  scarcely  necessary  to  say  that  the  decree  of  the  Supreme 
Court  of  the  State  can  derive  no  special  force,  as  against  the 
defendant  in  error,  by  reason  of  the  third  section  of  the  act  of 
April  28, 1871.  That  section  only  protected  from  the  opera- 
tion of  the  act  any  action  or  proceeding  at  law  commenced  or 
pending  at  the  time  of  its  passage.  That  provision  furnishes, 
perhaps,  an  explanation  of  the  failure  of  the  Supreme  Court, 
in  its  opinion,  to  refer  to  the  act  of  1871,  which  had  passed 
before  its  final  decree  was  entered.  The  purpose  of  the  third 
section  was  only  to  require  existing  actions  or  proceedings  at 
law  to  be  determined  without  reference  to  that  act,  and  does 
not  affect  the  rights  of  a  bona-fide  purchaser  who  was  not  a 
party  to  the  suit,  and  was  without  notice  of  its  pendency. 

We  perceive  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed. 
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Talmadge  E.  Brown  and  Anna  L.  Brown  v.  John  D.  F. 
Slee,  Charles  J.  Langdon,  Theodore  W.  Crane,  Olivia 
L.  Langdon,  and  Samuel  L.  Clemens,  executors  of  Jar- 
vis  Langdon,  deceased. 

1.  Wlici-e,  oil  tlie  clay  fixod  for  the  performance  of  mutual  stipulations  in 

a  contract,  both  parties  were  in  default,  the  default  of  each  was  a 
waiver  of  tlie  default  of  tlie  other,  and  either,  by  tendering'  perform- 
ance of  his  stipulation  in  n.  reasonable  time,  might  enforce  the  per- 
formance of  tlie  contract  against  the  other. 

2.  Certain  stipulations  in   the  contract'  given  below  construed    by  the 

court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Pistrict  of  Iowa. 

William,  M.  Randolph,  G.  C.  Cole,  and  G.  G.  Wrir/ht,  for 
appellants. 

Nourse  ^  Kaufman  and  Seymour  Dexter,  for  appellees. 

•Waitb,  C.  J. — This  is  a  suit  in  equity  and  presents  the  fol- 
lowing facts:  Prior  to  August  6,  1870,  Talmadge  E.Brown 
and  Jarvis  Langdon  were  partners  in  business.  On  that  day 
Langdon  died,  leaving  a  will,  in  which  he  appointed  John  D. 
F.  Slee,  Charles  J.  Langdon,  Theodore  W.  Crane,  Olivia  L. 
Langdon,  and  Samuel  L.  Clemens  executors.  On  the  25th  of 
April,  1871,  the  executors  and  Brown  entered  into  the  follow- 
ing agreement  in  writing : 

"The  executors  of  Jarvis  Langdon,  deceased,  for  value  re- 
ceived, hereby  sell,  assign,  set  over,  and  ti'ansfer  unto  Tal- 
madge E.  Brown  all  the  right,  title,  and  interest  of  J.  Lang- 
don, deceased,  in  or  to  the  undivided  property  or  assets  of  the 
late  firm  of  T.  E.  Brown  &  Co.,  of  Memphis,  Tennessee. 

"Subject,  however,  to  all  taxes  and  assessments  thereon, 
now  made  or  hereafter  to  be  made,  to  all  indebtedness  there- 
for, and  to  all  liabilities  of  said  firm  or  any  of  the  members 
thereof  for  trausactions  in  the  business  of  the  iirm  in  tort  and 
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contract,  and  subject  to  all  judgments  against  the  said  firna.  or 
any  member  thereof,  recovered  or  to  be  recovered,  and  all 
costs,  disbursements,  officers  and  counsel  fees,  and  all  liability 
for  contribution  to  any  other  partner  or  person  in  considera- 
tion of  moneys  paid  or  to  be  paid  upon  any  liability;  of,  from, 
and  against  all  of  which  real  or  possible  liabilities,  and  of,  from, 
and  against  any  other  liability  growing  out  of  the  transactions 
of  said  firm,  said  Brown  agrees  to  fully  indemnify  and  save 
harmless  the  executors,  heirs,  and  next  of  kin  of  said  J.  Lang- 
don,  deceased. 

"And  said  Brown  further  agrees  to  pay  and  discharge  any 
just  and  legal  claim  of  any  person  or  persons  whomsoever  for 
any  share  of  the  profits  or  proceeds  of  the  business  of  said  firm, 
whether  said  claim  be  against  the  said  firm  or  against  the  said 
Langdon,  deceased,  individually,  and  to  fully  indemnify  and 
save  harmless  the  executors,  heirs,  and  next  of  kin  of  said 
Langdon  of,  from,  and  against  any  such  claim ;  all  the  afore- 
said agreements  of  indemnity  to  apply  not  only  to  the  liability 
growing  out  of  the  transactions  of  said  firm,  but  also  to  any 
possible  liability  growing  out  of  the  transactions  of  the  pre- 
decessors of  said  firm. 

"  Said  Brown  agrees  to  paj'  for  such  interest  as  follows  : 

"  First.  Upon  the  assignment  of  the  interest  above  men- 
tioned twenty-five  thousand  dollars  (|25,000)  in  cash,  together 
with  the  further  amount  of  fifty  thousand  dollars  (|50,000)  in 
notes,  satisfactorily  indorsed  by  B.  F.  Allen  or  other  satisfac- 
tory indorsers,  and  running  from  three  (3)  to  eighteen  (18) 
months,  at  a  fair  average  time  from  these  extreme  points  of 
time  mentioned. 

"  Second.  A  certain  tract  of  land,  consisting  of  one  hundred 
and  thirty  (130)  acres,  situated  within  the  limits  of  the  corpora- 
tion of  the  city  of  Des  Moines,  Iowa,  and  also  a  certain  plan- 
tation situated  on  the  White  River,  in  Arkansas,  consisting  of 
sixteen  hundred  (1,600)  acres  of  laud,  and  all  the  buildings, 
ioiprovenients,  and  appurtenances  belonging  thereto.  In  ref- 
erence to  the  lands  in  Iowa  and  Arkansas,  the  purchaser  hereby 
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agrees  that  in  five  years  from  the  date  of  this  contract  he  will, 
if  the  estate  or  its  legal  assigns  so  desire,  purchase  back  the 
lands  for  twenty-five  thousand  (|25,000)  dollars,  paying  that 
sum  in  cash. 

"  This  agreement  is  upon  condition  that  the  aforesaid  two 
tracts  of  land  are  owned  by  said  Brown  in  fee-simple  absolute, 
free  and  clear  of  all  taxes,  assessments,  and  incumbrances  of 
whatever  nature,  and  that  they  shall,  before  this  assignment 
shall  be  operative,  be  conveyed  by  full  covenant  deeds  to  the 
executors  of  said  J.  Langdon,  deceased,  said  conveyances  to 
be  executed  also  by  the  wife  of  said  Brown,  and  said  execu- 
tors to  be  furnished  with  properly  authenticated  abstracts  of 
title  thereof,  showing  the  title  thereof  to  be  perfect,  and  that 
they  are  free  and  clear  of  all  incumbrances. 

'•The  executors  further  agree  that  upon  the  final  perform- 
ance of  this  contract  they  will  surrender  certain  notes  now 
held  by  the  estate  against  T.  E.  Brown,  amounting  to  the  sum 
of  seventeen  thousand  dollars  ($17,000),  the  aforesaid  interest 
shall  be  assigned  upon  the  execution  of  said  contract  and  the 
delivery  of  notes,  money,  and  deeds  of  the  land  as  aforemen- 
tioned. 

"  Said  Brown  is  to  have  sixty  (60)  days  within  which  to 
make  the  delivery  and  payments  described  in  this  contract. 

"Dated  25th  April,  1871. 

"  The  Estate  of  J.  Langdon,  per 

"  J.  D.  F.  Slee,  Executor  and  Attor-ney. 

"T.E.Brown." 

On  the  25th  of  June,  1871,  Brown  paid  the  cash  called  for 
by  the  contract,  gave  his  notes,  and  conveyed  the  Des  Moines 
land  to  Charles  J.  Langdon.  Thereupon  the  executors  made 
to  him  the  following  assignment: 

"In  consideration  of  one  hundred  thousand  dollars  this  day 
received  of  T.  E.  Brown,  as  by  the  terms  of  our  contract  made 
with  him  bearing  date  April  25, 1871,  we,  the  executors  of  the 
last  will  of  Jarvis  Langdon,  deceased,  do  hereby  sell,  assign, 
and  transfer  to  said  T.  E.  Brown  all  our  rights  and  all  the 
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right,  title,  and  interest  Jarvis  Langdon  had  in  his  life-time  in 
and  to  the  propertj'  and  assets  of  the  firm  of  T.  E.  Brown  & 
Co.,  at  Memphis,  Tennessee,  subject  to  the  terms  and  condi- 
tions of  our  said  contract  of  April  25,  1871,  above  mentioned. 

"  J.  D.  F.  Slee,  Executor. 
"  C.  J.  Langdon,  Executor. 
"T.  W.  Crane,  Executor. 
"  Samuel  L.  Clemens,  Executor. 
"  Olivia  L.  Langdon,  Executrix." 

On  the  3d  of  July  Brown  took  from  Charles  J.  Langdon  a 
lease  of  the  Des  Moines  land  for  five  ,years,  and  for  the  use 
agreed  to  pay  the  taxes  and  keep  the  premises  in  repair. 
Langdon,  however,  retained  the  right  to  sell  the  property,  or 
any  part  of  it,  in  which  case  the  lease  was  to  terminate,  so  far 
as  it  related  to  the  property  sold. 

On  the  30th  of  August  the  following  supplemental  agree- 
ment was  entered  into  by  the  parties: 

"  It  is  hereby  mutually  agreed  by  and  between  Talmadge  E. 
Brown  and  J.  D.  F.  Slee  and  others,  executors  of  the  estate 
of  Jarvis  Langdon,  deceased,  that  said  Brown  need  not  perfect 
his  conveyance  to  the  plantation  on  White  Eiver,  in  Arkan- 
sas, as  he  is  required  to  do  by  cotitract  with  said  executors 
dated  April  25,  1871,  but  may,  in  lieu  thereof,  transfer  and 
assign  to  said  executors  a  certain  judgment  now  owned  by  him 
against  the  county  of  Buena  Vista,  State  of  Iowa,  on  which 
there  is  due  to  him  five  thousand  ($5,000)  dollars,  for  the  pui- 
poses  named  in  said  contract  of  April  25, 1871,  said  Brown  to 
guarantee  the  collection  of  said  judgment. 

"  It  is  further  understood  and  agreed  that,  if  said  executors 
desire  it,  said  Brown  shall,  at  the  expiration  of  the  five  (5) 
years  stated  in  said  contract  of  April  25,  1871,  repurchase  the 
one  hundred  and  thirty  acres  of  land  in  the  city  of  Des  Moines 
at  $25,000,  the  same  as  though  the  plantation  aforesaid  was 
included  therein. 

"And  it  is  further  understood  that  if  any  of  said  Buena  Vista 
judgment  shall  within  said  five  (5)  years  be  paid  to  said  execu- 
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tors,  they  will  allow  interest  thereon  at  the  rate  of  seven  (7) 
per  cent,  per  annum,  and  the  principal  so  paid  may  be  deducted 
from  the  $25,000  to  be  paid  by  said  Brown  for  the  repurchase 
of  the  Des  Moines  property. 

"In  witness  whereof  said  parties  have  hereunto  set  their 
hands  this  30th  day  of  August,  1871. 

"  J.  D.  F.  Sleb,  Executor, 
'■'■And  altomey  for  the  executors  of  the  estate  of  J.  Langdon,  dec'd. 

"Talmadqe  E.  Bkown." 

On  the  30th  of  October,  1875,  Charles  J.  Langdon  wrote 
the  following  letter  to,Brown,  which  reached  him  in  due  coarse 
of  mail : 

"Elmira,  October  30,  1875. 
"  T.  E.  Bkown,  Esq.,  Des  Moines,  Iowa. 

"Dear  Siu:  My  wife's  health  is  so  poor  that  I  am  obliged 
to  go  away  with  her,  and  I-  shall  sail  for  Europe  Saturday  next, 
for  an  absense  of  four,  six,  or  eight  months.  I  have  left  all 
necessary  papers  for  the  closing  of  our  matters — the  re-deeding 
of  the  Des  Moines  land  and  all  other  necessary  business — with 
Mr.  Slee.  The  balance  of  |25,000,  less  what  has  been  paid 
on  Buena  Vista  county  judgment,  will  be  due  April  25,  1876, 
and  we  shall  desire  the  nioney  at  that  time  as  per  contract. 
"  Yours  truly,  G.  J.  Langdon,  Executor." 

To  this  letter  Brown  made  no  reply  until  May  26,  1876, 
when  he  wrote  as  follows: 

"  Des  Moines,  May  26,  1876. 
"Chas.  J.  Langdon,  Esq.,  Elmira,  N.  Y. 

"Dear  Sir:  Your  letter  to  me  last  fall  in  regard  to  the 
land  did  not  seem  to  require  an  early  answer,  and  I  have  de- 
layed it  until  now.  I  shall  not  be  able  to  pay  you  the  money 
this  year,  and  propose  the  following,  which  I  trust  will  answer 
your  purpose:  25th  April,  '77,  $5,000.00,  and  a  like  sum  on  ■ 
the  25th  day  of  each  April  following,  all  unpaid  sums  to  draw 
six  per  cent,  per  annum  from  April  26,  '76,  the  land  to  remain 
in  your  name  until  it  is  paid.  '  The  last  payment  will  be  frac- 
tional part  of  $5,000,  of  course.    This  is  small  interest,  but 
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interest  must  in  future  be  less  than  it  has  been,  and  this  is  all 
I  get  on  money  that  has  been  due  longer  than  this  has  to  jou. 
There  has  been  nothing  paid  on  the  Buena  Vista  judgment 
since  remittance  to  you.  The  county  are  trying  to  have  the 
same  set  aside  for  some  informality  or  fraud,  and  maj-  suc- 
ceed ;  but  I  think  not. 

"  Very  truly  yours,  etc.,  T.  E.  Brown." 

On  the  31st  of  May  Langdon  answered  this  letter  declining 
the  proposition,  and  on  the  4th  of  June  Brown  wrote  him  as 
follows : 

"  Des  Moines,  June  4,  '76. 
"  C.  J.  Langdon,  Esq.,  Elmira,  N.  Y. 

"  Dear  Sir  :  I  ani  in  receipt  of  your  favor  of  the  31st 
May.  You  say  the  proposition  does  not  suit  you.  This  does 
not  surprise  me.  I  did  not  think  it  would.  I  am  very  sorry 
I  cannot  pay  this  money  and  take  the  land  now.  You  must 
take  such  course  in  the  matter  as  seems  to  your  interest.  I 
do  not  ask  or  expect  j'ou  to  be  governed  by  what  may  seem 
to  be  mine.  Yours,  etc.,  T.  E.  Brown." 

On  the  26th  of  June,  1876,  the  executors  caused  to  be  tend- 
ered to  Brown  a  deed  for  the  Des  Moines  land,  and  demand- 
ed the  payment  of  $23,381.14;  and  again,  on  the  17th  of 
July,  they  tendered  the  deed,  accompanied  with  an  assignment 
of  the  Buena  Vista  county  judgment.  The  money  not  being 
paid,  this  suit  was  begun  on  the  19th  of  July  to  obtain  a  sale 
of  the  property  to  pay  the  balance  that  was  due  of  the  agreed 
sum  of-  §25,000 ;  and  if  the  proceeds  were  not  sufficient  to 
pay  the  whole  debt,  to  obtain  execution  for  what  remained 
unsatisfied. 

Among  the  assets  of  the  firm  was  a  debt  against  one  John 
S.  Baldwin.  This  debt  was  originally  contracted  to  Langdon, 
but  afterwards,  at  the  request  of  Langdon,  the  amount  was 
transferred  to  the  firm,  Baldwin  being  charged  and  Langdon 
credited  with  it  on  the  books.  Baldwin  became  insolvent,  and 
a  part  of  his  debt  has  never  been  paid.  By  way  of  defense 
50  v2 
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to  the  original  bill  by  the  executors  Brown  filed  a  cross-bill,  in 
which  he  alleged,  in  substance,  that  when  this  account  against 
Baldwin  was  transferred  to  the  firm  Langdon  individually 
guaranteed  its  payment  in  writing,  and  that  in  consequence  he 
was  permitted  while  in  life  to  draw  large  sums  from  the  part- 
nership. It  was  then  averred  "that  the  guaranty  of  the  said 
Langdon  was  always  recognized  and  treated  by  him  [Lang- 
don] as  an  individual  guaranty  made  upon  his  own  personal 
account,  and  not  as  any  part  of  the  firm's  business,  or  as  nec- 
essarily or  properly  connected  therewith ;  that  at  the  time  of 
the  purchase  of  the  interest  of  said  Langdon's  estate  from  his 
executors,  as  hereinbefore  stated,  it  was  believed,  or,  at  all 
events,  there  was  a  hope  and  a  probabilit}',  that  something,  at 
least,  upon  the  balance  due  from  said  Baldwin's  account,  and 
possibly  all,  might  be  collected  or  in  some  manner  realized 
from  said,  Baldwin  ;  and  that  said  claim  against  said  Baldwin 
>was  spoken  of,  and  was  the  subject  of  conversation  between 
;the  parties  at  the  time  of  the  purchase,  and  the  same  was  not 
settled  or  adjusted  or  understood  to  be  embraced  in  the  terms 
of  the  settlement,  for  the  reason,  among  others,  of  the  hope 
that  the  same  might  be  realized,  in  whole  or  in  part,  from  the 
said  Baldwin. 

"And  your  orator  therefore  distinctly  avers,  as  a  substan- 
itive  and  existing  fact,  that  the  claim  upon  Langdon's  execu- 
toi's,  by  reason  of  that  guaranty,  was  not  embraced  in  said 
settlement,  nor  intended  to  be  embraced,  but  was  omitted 
.therefrom  for  adjustment  between  the  parties  in  case  the  said 
Baldwin  should  fail  to  pay  any  portion  of  said  balance  against 
.him." 

The  contract  between  Brown  and  the  executors,  on  which 
the  original  suit  was  brought,  was  made  an  exhibit  to  the  cross- 
bill, and  the  prayer  was  that  the  estate  of  Langdon  might  be 
charged  with  what  was  due  on  the  debt.  The  executors  de- 
murred to  the  cross-bill,  and  on  the  final  hearing  in  the  Circuit 
Court  this  demurrer  was  sustained  and  a  decree  rendei'ed  on 
>the  foregoing  facts,  finding  due  from  Brown  $26,320.37  for 
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the  repurchase,  and  ordering  a  sale  of  the  property  to  pay  the 
debt.     From  that  decree  Brown  appealed. 

There  are  two  principal  questions  in  this  case,  to  wit :  (1) 
whether,  on  the  facts,  Brown  is  bound  to  purchase  back  the 
Des  Moines  property,  and  pay  the  balance  of  the  |25,000  which 
remains  after  deducting  the  collections  ou  the  Buena  Vista 
county  judgment ;  and  (2)  whether  the  demurrer  to  the  cross- 
bill was  properly  sustained. 

To  our  minds  the  fair  construction  of  the  contracts  on  which 
the  case  depends  is  that  Brown  purchased  the  interest  of  the 
estate  of  Langdon  in  the  partnership  property' for  one  hundred 
thousand  dollars,  payable  twenty-iive  thousand  in  cash,  fifty 
thousand  in  notes,  and  twenty-five  thousand  in  the  Des  Moines 
land  and  Buena  Vista  county  judgment,  unless  the  executors 
concluded  not  to  keep  the  land  and  the  judgment,  in  whicli 
event  he  was,  at  the  end  of  five  years,  to  purchase  them  back 
and  pa}'  in  money  the  twent3'-five  thousand  dollars  for  which 
they  were  taken,  the  executors  crediting  him  with  what  had 
in  the  meantime  been  collected  on  the  judgment,  with  interest 
at  the  rate  of  seven  per  centum  per  annum. 

This  is  not  only  the  fair  inference  from  the  langCiage  of  the 
contracts  themselves,  but  it  seems  to  have  been  the  understand-- 
ing  of  the  parties,  as  shown  by  their  conduct  at  the  time  and 
since.  Thus,  on  the  25th  June,  -although  Brown  did  not  then 
convey  the  Arkansas  lands,  the  executors  made  their  transfer 
of  the  partnership  proparty  "in  consideration  of  one  hundred 
thousand  dollars"  that  day  received.  And  when  the  Buena 
Vista  count}'  judgment  was  taken  in  lieu  of  the  Arkansas 
lands,  it  was  stipulated  that  all  collections  made  within  the 
five  3'ears  should  be  credited  with  interest  on  the  twenty-five 
thousand  dollars  if  the  executors  desired  the  repurchase  to  be 
made.  So,  when  Langdon  wrote  Brown  on  the  30th  of  Octo- 
ber, 1875,  he  said:  "The  balance  of  twenty-five  thousand 
dollars,  less  what  has  been  paid  on  the  Buena  Vista  county 
judgment,  will  be  due  April  25,  1876,  and  we  shall  desire  the 
money  at  that  time  as  per  contract."     He  thus  treated  what 
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was  to  be  paid  as  a  debt  which  the  executors  desired  to  have 
met  at  maturity.  Brown  evidently  looked  on  the  transaction 
in  the  same  way,  for  in  his  letter  written  a  month  after  the 
time  for  repurchase  had  expired  he  made  no  objection  to 
the  failure  to  tender  a  reconveyance  on  the  day  and  demand 
the  payment  of  the  money,  but  said:  "I  shall  not  be  able  to 
pay  you  the  money  this  year,  and  propose  the  following,  which 
I  trust  will  answer  your  purpose."  Under  these  circumstan- 
ces all  that  was  necessary  to  put  on  Brown  the  obligation  to 
take  back  the  land  and  pay  the  money  instead,  was  for  the 
executors  to  signify  to  him  in  some  appropriate  way  that  they 
had  concluded  not  to  keep  it  in  satisfaction  of  the  sum  for 
which  it  was  to  be  taken.  This  need  not  necessarily  be  done 
on  the  day  the  repurchase  was,  under  the  contract,  to  be  made. 
It  was  enough  if,  at  any  time  before  the  expiration  of  the  five 
years,  the  conclusion  was  finally  reached  and  Brown  properly 
notified.  The  reasonable  presumption  is  that  the  parties  ex- 
pected the  election  would  be  made  before  the  end  of  the  time, 
because,  as  the  money  was  to  be  paid  on  the  day,  some  prepa- 
ration would  ordinarily  be  required  to  meet  so  large  a  demand. 
Time  was  material  in  the  sense  that  the  election  must  be  made 
within  the  five  years.  If  that  was  not  done  the  obligation  of 
Brown  to  take  back  the  property  was  gone.  He  was  not 
bound  to  repurchase  unless  the  desire  that  he  should  do  so 
was  expressed  in  proper  form  before  the  time  elapsed. 

We  proceed  now  to  consider  whether  the  executors  did,  in 
fact,  make  their  election  in  proper  form  and  within  the  time. 
This  depends  entirely  on  the  letter  of  Langdon  under  date  of 
the  30th  of  October,  1875,  and  the  reply  of  Brown  of  the  26th 
of  May  following.  No  particular  form  of  election  was  pro- 
vided for  in  the  contracts.  All  they  required  was  that  the 
proper  representatives  of  the  estate  should,  within  the  time,- 
express  to  Brown  their  desire  that  he  "purchase  back"  the 
lands  under  the  contract. 

The  letter  of  October  30  was  written  by  Charles  J.  Lang- 
don in  his  own  name  as  executor,  but  he  held  the  title  to  the 
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property  evidently  with  the  assent  of  his  co-executors.  He 
wrote  that  he  had  left  all  the  necessary  papers  with  Mr.  81ee, 
another  of  the  executors,  and  concluded  by  saying  that  "  we 
shall  desire  the  money  at  that  time  as  per  contract."  In  what 
he  did  he  was  evidently  acting  for  the  estate,  and,  as  his  acts 
have  been  adopted  by  all  the  executors  as  the  basis  of  this  suit, 
it  is  clear  that  his  letter  was  at  the  time  the  expression  of  their 
will,  and  bound  them  so  far  as  necessary  to  enable  Brown  to 
get  the  title  from  him  if  the  money  was  paid  as  the  contract 
required. 

This  letter  did  not  in  so  many  words  say  to  Brown  that  the 
executors  desired  him  to  repurchase  under  the  contract,  but  it 
did  tell  him  they  desired  the  money,  which  the  contract  called 
for  only  in  the  event  of  his  repurchase.  This  could  not  be 
understood  otherwise  than  as  an  expression  of  a  desire  that  he 
purchase  back  the  property  under  the  contract ;  and  evidently 
it  carried  that  idea  to  Brown,  for  he  immediately  began  to 
treat  for  terras,  not  because  he  claimed  not  to  be  bound,  but 
because,  to  use  his  own  words,  he  was  "  not  able  to  pay."  His 
conduct  corresponded  in  all  respects  with  that  of  the  executors, 
and  his  letter  is  not  to  be  treated  as  a  waiver  of  the  neglect  of 
the  executors  to  make  their  election  at  the  day,  but  as  a  rec- 
ognition of  the  fact  that  a  proper  election  had  been  made  and 
accepted. 

It  is  claimed  on  the  part  of  the  appellants,  however,  that  to 
enable  the  executors  to  recover  they  must  prove  "  both  an  elec- 
tion to  sell  and  the  delivery  or  tender  of  a  deed  on  the  day 
fixed  for  performance."  As  we  have  already  shown,  it  needed 
no  tender  of  a  deed  on  the  day  to  require  Brown  to  repurchase. 
It  was  enough  if,  before  the  expiration  of  the  time,  the  execu- 
tors made  their  election  that  he  should  do  so,  and  signified  it 
,  to  him  in  proper  form.  That  being  done,  the  rights  of  the  par- 
ties respectively  under  the  contract  were  fixed.  Brown  became 
bound  to  repurchase  and  pay  the  money,  and  the  executors  to 
receive  the  money  and  reconvey.  Either  party  could  then 
require  the  other  to  perform,  and  neither  could  insist  on  the 
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default  of  the  other  so  long  as  he  was  himself  behind  in  his 
own  performance.  Brown  could  not  demand  a  deed  until  he 
tendered  the  money,  and  the  executors  could  not  require  the 
money  until  they  had  offered  a  deed.  Neither  party  oti'ered 
to  perform  on  the  day,  and  therefore  one  was  as  much  in  de- 
fault as  the  other.  Such  heing  the  case,  either  party,  after 
relieving  himself  from  his  own  default  by  performance  or  an 
offer  to  perform,  could  require  the  other  to  perform  within  a 
reasonable  time.  Neither  could  insist  that  the  other  had  lost 
his  rights  under  the  contract  until  he  had  himself  done  what 
he  was  bound  to  do.  The  failure  of  both  parties  to  perform 
on  the  A&j  was  equivalent  to  a  waiver  by  each  of  the  default 
of  the  other.  The  executors  did  otter  to  perform  within  a  rea- 
sonable time  after  the  day,  and  we  think  are  entitled  to  recover. 
As  to  the  cross-bill.  Upon  this  part  of  the  case  it  must  be 
assumed  as  a  fact  admitted  of  record  that  when  Langdon,  the 
deceased  partner,  transferred  his  debt  against  Baldwin  to  the 
iirm  and  got  credit  for  it,  he  guaranteed  in  proper  and  legal 
form  its  ultimate  collection,  and  that  it  was  taken  on  the  faith 
of  this  obligation  on  his  part.  The  only  question,  therefore,  is 
whether,  under  the  contract  between  Brown  and  the  executors, 
that  obligation  was  assumed  by  Brown,  or,  in  effect,  discharged. 
Brown  took  the  assignment  of  the  estate's  interest  in  the  firm 
property  subject,  among  other  things,  to  all  possible  liabilities 
of  Langdon  for  the  transactions  of  the  firm,  and  he  agreed  to 
indemnify  the  estate  against  all  liability  growing  out  of  such 
transactions.  The  acceptance  of  the  transfer  of  the  Baldwin 
debt  was  a  firm  transaction,  and  the  guaranty  of  Langdon 
gi-ew  out  of  that  transaction.  If  the  debt  should  not  in  the 
end  be  paid,  the  balance  might  be  charged  back  to  Langdon 
when  the  affairs  of.  the  partnership  were  closed  up,  and  his 
interest  in  the  good  assets  would  be  diminished  to  the  extent 
of  such  a  charge.  The  firm,  as  a  firm,  could  not  sue  him  on 
his  guaranty.  All  that  could  be  done  would  be  to  take  his  lia- 
bility into  account  when  settlements  and  divisions  were  made 
between  the  partners.     This  liability  occupied  a  position  in  no 
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material  respect  different,  so  far  as  winding  up  the  affairs  of 
the  partnership  were  concerned,  from  an  ordinary  overdraft 
in  the  progress  of  the  business.  It  was  a  liability  to  which 
Langdon  was  bound  to  respond  at  the  proper  time.  If,  instead 
of  buying  out  the  interest  of  the  estate.  Brown  had  wound  ' 
up  the  affairs  of  the  partnership  and  divided  the  proceeds, 
the  balance  due  from  Baldwin  might  have  been  set  off  to  the 
estate  as  so  much  cash,  but  he  could  not  have  sued  the  estate 
directly  on  the  guaranty.  The  liability  was  one  that  could  only 
be  enforced  as  an  incident  to  the  settlement  of  the  business 
and  a  statement  of  the  accounts  between  the  partners.  The 
contract  between  Brown  and  the  executors  made  such  a  settle- 
ment and  such  a  statement  of  accounts  unnecessary.  Brown 
took  the  place  of  the  estate  in  the  partnership,  assumed  all  its 
liabilities  to  or  for  the  firm,  and  agreed  to  pay  one  hundred 
thousand  dollars  to  the  estate  for  what  would  be  distributable 
to  it  from  the  assets  on  a  full  and  final  adjustment  of  the  ac- 
counts of  the  individual  partners  and  the  reduction  of  all  the 
assets  to  money.  That  was  the  evident  purpose  of  the  parties 
as  expressed  by  the  contract  they  made.  The  averments  of 
Brown  as  to  the  obligations  of  the  estate  are  contradicted  by 
the  terms  of  the  written  instrument  to  which  he  refers,  and  on 
which  the  rights  of  the  parties  depend.  There  is  no  allegation 
of  fraud  or  mistake  in  reducing  the  contract  to  writing.  It  fol- 
lows that  the  demurrer  to  the  cross-bill  was  properly  sustained. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Ex  PARTE  The  Connecticut  Mutual  Life  Insurance  Com- 
pany, PETITIONER. 

A  writ  of  mandamus  does  not  lie  to  compel  a  judge  to  decide  a  legal  ques- 
tion ill  a  pai-ticular  way.    The  remedy  is  appeal  or  writ  of  error. 

Application  for  a  writ  of  mandamus. 

Isham  ^  Lincoln  and  C.  Beckwith,  for  petition. 

George  F.  Edmunds,  Henry  S.  Monroe,  and  William  R.  Page, 
for  respondent. 

Waite,  C.  J. — This  is  a  petition  for  a  writ  of  mandamus  to 
compel  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois  to  hear  and  determine  whether  a  master 
of  the  court  shall  execute  to  the  relator  a  deed  for  cei'tain 
lands  bought  under  a  sale  ordered  by  that  court.  It  nowhere 
appears  from  the  relator's  own  showing  that  the  court  has  ex- 
pressly refused  such  an  order.  The  court  has  refused  leave 
to  file  a  certain  petition  in  the  suit,  and  it  has  refused  an  order 
on  the  master  to  show  cause  why  he  should  not  make  such  a 
deed.  From  the  whole  case  as  presented  by  the  parties,  we 
infer  that  the  court  below,  as  constituted  when  the  application 
was  made,  thought  the  deed  ought  not  to  be  executed,  and  it 
is  possible  the  order  now  complained  of  may  be  the  equivalent 
of  a  final  decree  in  the  cause  to  that  eii'ect,  from  which  an  ap-  . 
peal  to  this  court  may  be  taken.  But  whether  that  be  so  or 
not,  we  will  presume  the  court  below  will  not  hesitate,  ou  a 
proper  application,  to  put  the  record  in  a  shape  to  enable  us 
to  pass  on  that  question  in  the  ordinary  course  of  proceeding 
to  obtain  our  review.  Mandamus  can  only  be  resorted  to 
when  other  remedies  fail.  It  is  an  extraordinary  writ,  and 
should  only  be  used  on  .extraordinary  occasions.  Here  the 
parties  have  ample  remedy  by  appeal  if  they  put  their  case 
in  a  condition  for  such  a  form  of  proceeding.  As  the  relator 
presents  his  case  on  this  application,  he  must  avail  himself  of 
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that  remedy.     We  cannot,  under  the  facts  he  states,  expedite 
the  determination  of  his  cause  by  mandamus. 
The  application  is  consequently  denied. 

Denied. 


The  ship  Civilta,  Casimir  Casulich,  claimant,  v.  Augustus 
B.  Perry  and  others;  and  The  stbamtug  Kestless,  John 
Gr.  Baker,  claimant,  v.  Augustus  B.  Perry  and  others. 

A  tug  and  a  ship  in  tow  liekl  botli  liable  foi-  a  collision  with  a  schooner 
not  in  fault — the  tug  because  of  a  failure  to  change  hev  course  in  time, 
and  the  ship  because  her  pilot,  under  whose  orders  tlie  tug  also  was, 
neglected  to  give  proper  directions  to  avoid  the  collision  after  it  be- 
came probable. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Butler,  StiUman  ^  Hubbard,  for  the  Civilta. 

L.  E.  Ckitteriden,  for  the  Eestless. 

Benedict,  Toft  ^  Benedict,  for  the  appellees. 

Waitb,  C.  J. — This  is  a  suit  for  damage  by  collision,  begun  , 
by  the  owners  and  master  of  the  schooner  Magellan,  against 
the  ship  Civilta  and  the  tug  Kestless.  The  libel  alleges  that 
the  schooner  was  heading  about  northeast,  having  her  booms 
on  her  port  side,  and  making  about  two  and  a  half  or  three 
knots  an  hour,  and  that  "the  tug  was  towing  the  ship  at  the 
rate  of  about  eight  or  nine  knots  an  hour,  and  headed  for  the 
schooner  until  she  was  very  near  to  her,  when  she  suddenly 
sheered  to  port  across  the  bows  of  the  schooner  and  jnst  cleared 
her,  but  brought  the  ship  down  on  the  schooner." 

The  answers  both  of  the  tug  and  the  ship  state  that  the 
course  of  the  tug  with  the  ship  following  in  her  wake  was 
southwest  atid  that  of  the  schooner  about  northeast,  which  if 
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kept  would  have  carried  her  at  a  safe  distance  on  the  starboard 
side  of  the  tng  and  ship ;  that  the  tug  and  ship  kept  steadily 
on  their  course  until  the  tug  passed  the  schooner,  when  the 
schooner  snddeiil}' kept  away  to  the  right  between  the  tug  and 
the  ship,  ran  onto  the  hawser,  and  was  sunk.  In  this  way 
was  presented  the  principal  issue  of  fact  in  the  case. 

The  findings  were  substantially  as  follows:  The  ship  was 
being  towed  from  New  Haven  to  New  York  by  the  tug  at  the 
end  of  a  hawser  about  two  hundred  and  seventy  feet  long, 
leading  astern  from  the  tug.  The  ship  had  on  board  a  pilot, 
and  the  tug  was  subject  to  his  orders.  The  night  was  clear 
and  pleasant  and  lit  by  the  moon.  The  wnnd  was  light  and  a 
little  to  the  west  of  south.  The  ship  and  tug  were  going  be- 
tween seven  and  eight  knots  an  hour.  The  collision  occurred 
a  little  to  the  westward  of  Sand's  Point. 

The  schooner  was  bound  to  Boston.  She  was  sailing  free 
with  her  booms  oli'to  port,  and  was  making  from  two  to  three 
knots  an  hour.  Her  lights  were  properly  set  and  burning 
brightly,  as  required  by  law.  She  had  a  competent  man  at 
her  wheel  and  a  competent  lookout,  and  each  of  them  faith- 
fully performed  his  duty.  Her  course  was  about  northeast, 
and  it  was  not  changed  before  the  collision. 

The  ship  and  tug  were  seen  by  those  on  the  schooner  bear- 
ing a  little  on  their  port  bow,  and  the  schooner  was  seen  by 
those  on  the  ship  and  tug  bearing  a  little  on  their  starboai'd 
bow.  The  courses  of  the  schooner  and  the  ship  and  tug 
crossed  each  other  just  ahead  of  the  tug,  or  between  the  tug 
and  the  ship.  The  tug  did  not  slow  her  engine  until  the 
schooner  had  got  up  to  her,  and  did  not  stop  till  the  schooner 
was  just  striking  the  hawser.  The  tug  did  not  change  her 
course  until  the  schooner  was  up  to  her,  or  nearly  so,  and 
the  tug  and  the  ship  had  changed  their  course  about  a  point 
to  the  south  before  the  collision. 

The  ship  struck  the  schooner  on  her  port  side  at  about  the 
fore-rigging  and  sunk  her.  The  lights  of  the  schooner  were 
not  observed  by  those  on  board  the  tug  or  those  on  board  the 
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ship,  and  those  on  board  the  tug  and  ship  mistook  the  course 
of  the  schooner.  The  pilot  on  the  ship  gave  no  orders  to  the 
tug. 

Upon  these  facts  the  court  below  gave  a  decree  against  both 
the  ship  and  tug,  and  apportioned  the  damages  one-half  to 
each,  with  a  provision  that  if  either  of  the  vessels  should  prove 
insufficient  to  pay  its  share  the  residue  might  be  collected  from 
the  other. 

The  ship  and  the  tug  have  taken  separate  appeals. 

It  was  substantially  conceded  in  the  argument  that  upon  the 
findings  the  schooner  is  entitled  to  recover  her  damages  either 
from  the  ship  or  tug.  The  effort  of  each  of  the  respondents 
has  been  to  throw  the  entire  responsibility  for  the  loss  on  the 
other.  On  the  part  of  the  tug,  however,  it  was  contended  that 
the  findings  do  not  meet  the  issues  raised  by  the  pleadings ; 
but  in  this  we  think  counsel  are  in  error.  It  is  quite  true  the 
finding  is  that  the  courses  the  vessels  were  on  crossed  each 
other  just  ahead  of  the  tug,  or  between  the  tug  and  the  ship, 
when  there  is  no  express  averment  to  that  effect  either  in  the 
libel  or  the  answer,  but  the  finding  is  certainly  not  inconsistent 
with  anything  that  is  alleged.  A  southwest  course  would  be 
parallel  with  a  northeast  course,  and  the  two  could  not  cross; 
but  in  the  libel  it  is  averred  that  the  schooner  was  heading 
about  northeast.  Such,  also,  is  the  statement  in  the  answers, 
and  the  finding  is  the  same.  A  course  which  varied  even  a 
little  from  northeast  might  cross  one  that  was  southwest.  The 
libel  charges  the  tug  with  suddenly  sheering  to  port,  while  the 
tug  and  ship  say  the  schooner  suddenly  kept  away  to  the  right. 
The  finding  is  that  the  schooner  did  not  change  her  course, 
and  that  the  ship  and  tug  only  went  off  their  course  one  point 
to  the  south.  Upon  the  findings  the  collision  seems  to  have 
occurred  because  the  original  courses  crossed  each  other  with 
the  vessels  in  dangerous  proximity,  and  not  because  of  a  sud- 
den change  of  course  by  the  tug,  as  alleged.  This  we  think 
sufficient. 

Upon  the  findings  as  they  stand  we  think  the  decree  below 
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was  right.  The  ship  and  the  tug  were  in  law  one  vessel,  and 
that  a  vessel  under  steam.  It  was  their  duty,  therefore,  to 
keep  out  of  the  way.  Whether  the  one  vessel  which  the  two 
constituted,  for  the  purposes  of  the  case,  was  the  ship  or  the 
tug,  or  both,  is  the  important  question. 

The  tug  furnished  the  motive  power  for,  herself  and  the  ship. 
Both  vessels  were  under  the  general  orders  of  the  pilot  on  the 
ship,  but  it  is  expressly  found  as  a  fact  that  the  tug  actually 
received  no  orders  from  him.  Being  on  the  ship,  which  was 
two  hundred  and  seventy  feet  astern  of  the  tug,  it  is  not  to  be 
presumed  that  he  was  to  do  more  than  direct  the  general 
course  to  be  taken  by  the  ship  in  getting  to  her  place  of  desti- 
nation. The  details  of  the  immediate  navigation  of  the  tug 
with  reference  to  approaching  vessels  must  necessarily  have 
been  left  to.  a  great  extent  to  those  on  board  of  her.  She  was 
where  she  would  ordinarily  see  an  object  ahead  before  those 
on  the  ship  could,  and,  having  all  the  motive  power  of  the 
combined  vessels  under  her  own  control,  she  was  in  a  situation 
to  act  promptly  and  do  what  was  required  under  the  circum- 
stances. That  this  was  expected  is  clearly  shown  by  the  fact 
that  down  to  the  time  of  the  collision  the  pilot  on  the  ship  had 
found  no  occasion  to  direct  her  movements.  Her  own  pilot 
or  master  seems  to  have  managed  the  navigation  satisfactorily. 
We  do  not  entertain  a  doubt  that,  situated  as  the  tug  was,  in 
the  night,  so  far  away  from  the  ship,  it  was  her  duty  to  do 
what  was  required  by  the  law  of  a  vessel  under  steam,  to  keep 
herself  and  the  ship  out  of  the  way  of  an  approaching  vessel, 
particularly  if  the  pilot  of  the  ship  did  not  assume  actual  con- 
trol for  the  time  being  of  the  navigation  of  the  two  vessels. 

Such  being  the  case,  we  think  it  clear  both  vessels  were  in 
fault.  Both  mistook  the  course  of  the  schooner,  and  neither 
those  on  the  ship  nor  those  on  the  tug  observed  the  lights  on 
the  schooner,  although  they  were  properly  set  and  burning 
brightly.  It  was  for  this  reason  undoubtedly  that  neither 
those  on  the  ship  nor  those  on  the  tug  took  any  steps  in  time 
to  avoid  the  collision.    They  evidently  thought  the  course  they 
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were  on  would  take  them  by  in  safety,  until  it  was  too  late. 
Both  vessels  were  responsible  for  the  navigation,  as  has  already 
been  seen — the  ship  because  her  pilot  was  in  general  charge, 
and  the  tug  because  of  the  duty  which  rested  on  her  to  act 
upon  her  own  responsibility  in  the  situation  in  which  she  was 
placed.  The  tug  was  in  fault  because  she  did  not,  on  her  own 
motion,  change  her  course  so  as  to  keep  both  herself  and  the 
ship  out  of  the  way,  and  the  ship  because  her  pilot,  who  was 
in  charge  both  of  ship  and  tug,  neglected  to  give  the  necessary 
directions  to  the  tug  when  he  saw,  or  ought  to  have  seen,  that 
no  precautions  were  taken  by  the  tug  to  avoid  the  approach- 
ing danger.  Had  either  the  ship  or  tug  done  its  duty  under 
the  circumstances  there  could  have  been  no  collision. 

The  decree  is  in  the  form  sanctioned  by  this  court  in  the  case 
of  The  Alabama  and  Gamecock,  92  U.  S.,  695.    . 

Affirmed.  Affirmed. 


Charles  H.  Marshall  and  others  v.  The  Steamship  Adri- 
atic,  HER   ENGINES,   &C.,   ThE   OcEANIC   StEAM   NAVIGATION 

Company  (limited),  claimant. 

The  coni't  announces  a  new  rnle  in  arlmii-alty  rleclarino;  of  what  the  rec- 
ord ill  appeals  under  the  act  oi  Februaiy  16,  1S75,  shall  consist. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  JSTew  York. 

Motion  to  strike  from  the  transcript  the  depositions  and 
oral  testimony  taken  in  the  progress  of  the  cause  in  the  sev- 
eral courts  below. 

Butler,  Siillman  ^  Hubbard,  for  appellants. 

McDaniel  ^  Souther,  for  appellees., 

AVaite,  C.  J. — Section  698  of  the  Eevised  Statutes  provides 
that  upon  the  appeal  of  any  cause  of  admiralty  and  maritime 
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jurisdiction  a  transcript  of  the  record  shall  be  transmitted  to 
this  court,  "  and  copies  of  the  proofs  and  of  such'  entries  and 
papers  on  file  as  may  be  necessary  on  the  hearing  of  the  ap- 
peal." While  the  act  of  February  16,  1875,  (18  Stats.,  part 
3,  315,  chap.  77,  sec.  1,)  limits  the  review  by  this  court  of  the 
judgments  and  decrees  on  the  instance  side  of  courts  of  admi- 
ralty and  maritime  jurisdiction  to  the  questions  of  law  arising 
on  the  record,  and  to  such  rulings  of  the  court  below  excepted 
to  at  the  time  as  may  be  presented  by  a  bill  of  exceptions,  and 
requires  the  court  below  to  find  the  facts,  no  change  has  been 
made  in  the  law  prescribing  what  should  be  included  in  the 
transcript  sent  here  on  an  appeal.  For  that  reason  we  will 
not  ordei'  the  testimony  which  has  been  sent  up  in  this  case  to 
be  stricken  out.  As  under  our  repeated  decisions  (The  Ab- 
botsford,  98  U.  S.,  440,  and  The  Benefactor,  at  this  term,  caite) 
the  facts  as  found  are  conclusive  on  us,  it  is  clear  the  testi- 
mony may  not  be  "  necessary  on  the  hearing  of  the  appeal." 
For  this  reason  it  may  with  propriety,  by  consent  of  counsel, 
be  omitted  from  the  printed  record.  We  will  not,  however, 
make  any  order  in  that  behalf;  but  if  it  shall  be  unnecessarily 
printed  against  the  wishes  of  either  of  the  parties,  we  will,  on 
the  final  determination  of  the  case,  give  such  directions  in  re- 
spect to  costs  as  may  seem  proper. 

The  section  of  the  Revised  Statutes  referred  to,  however, 
requires  only  copies  of  such  of  the  proofs  to  be  sent  up  "as 
may  be  necessary  on  the  hearing  of  the  appeal."  This  gives 
us  power  to  prescribe  by  rule  what  shall  be  done  in  cases 
where  the  act  of  1875  applies.  For  the  guidance  hereafter  of 
parties  appealing  and  the  officers  of  the  courts  below  in  such 
a  case,  we  therefore  now  promulgate  the  following  as  an  ad- 
ditional paragraph,  numbered  6,  to  rule  8 : 

"  6.  The  record  in  causes  of  admiralty  and  maritime  juris- 
diction, where,  under  the  requirements  of  law,  the  facts  have 
been  found  in  the  court  below,  and  our  power  to  review  is  lim- 
ited to  the  determination  of  questions  of  law  arising  on  the 
record,  shall  be  confined  to  the  pleadings,  the  findings  of  fact 
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and  conclusions  of  law  thereon,  the  bills  of  exceptions,  the 
final  judgment  or  decree,  and  such  interlocutory  orders  and 
decrees  as  may  be  necessary  to  a  proper  review  of  the  case." 


The  New  York  Life  Insurance 'Company  v.  Edson  C.  Bangs. 

1.  Federal  courts  have  power  to  appoint  g,uarilians  of  infants  only  where 

pi-opei-ty  of  tlie  infant  is  involved  in  legal  pi'oceedinns  before  them, 
in  ordei-  to  preserve  such  propeity from  destruction  or  wa-ite  pending 
the  proceedings. 

2.  A  decree  entered  by  a  court  in  a  purely  personal  demand  against  an 

Infant  residing  ont  of  the  State,  who  has  no  property  in  the  State. 
who  has  had  no  personal  service  of  process  on  him,  and  who  has  been 
brought  before  the  court  only  conatrnetiveiy  by  the  court  appointing 
a  guardian  ad  litem  for  him,  is  totally  void,  and  may  be  attacked  even 
collaterally. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

This  was  an  action  on  two  policies  of  insurance  upon  the 
life  of  James  H.  Bangs,  each  for  $5,000,  issued  on  the  22d  of 
November,  1875,  by  the  New  York  Life  Insurance  Company, 
and  made  payable  to  the  plaintiff.  It  was  originally  com- 
menced in  a  court  of  the  State  of  Minnesota,  and,  on  motion 
of  the  company,  was  renaoved  to  the  Circuit  Court  of  the 
United  States.  The  petition  for  the  removal  averred  that  the 
plaintiff  was  a  citizen  of  Minnesota,  and  that  the  company 
was  a  corporation  created  under  the  laws  of  New  York.  To 
the  complaint  the  company  answered,  and,  in  addition  to  a 
general  denial  of  its  allegations,  set  up  that  the  assured  had 
committed  suicide  by  voluntarily  taking  poison  with  the  in- 
tention of  producing  death ;  that  when  the  policies  were  ap- 
plied for  and  obtained  the  assured  was  represented  to  the  com- 
pany to  be  in  sound  health,  correct  in  habits,  to  have  every 
prospect  of  a  long  life,  and  to  be  a  person  who  fully  intended 
to  live  as  long  as  possible  in  the  course  of  nature ;  that  the 
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company  relied  upon  these  representations  and  believed  them 
to  be  true,  and  would  not  otherwise  have  accepted  the  risks 
and  issued  the  policies,  or  either  of  them  ;  but  that,  neverthe- 
less, the  representations  were  false  and  fraudulent,  and,  at  the 
time  they  were  made  and  the  policies  were  apjilied  for  and 
obtained,  the  insured  intended  to  take  his  life  within  a  short 
period,  and  thereby  to  defraud  the  company  out  of  the  amount 
of  insurance;  and  that  in  execution  of  this  fraudulent  purpose 
he  took  his  life.  The  action  was  commenced  in  June,  1876, 
and  in  July  following  the  order  for  its  removal  to  the  Circuit 
Court  of  the  United  States  was  made,  but  the  proceedings 
were  not  in  fact  transferred  until  the  subsequent  December, 
when  the  answer  was  tiled.  Nothing  further  was  done  in  the 
case  until  June,  1877,  when  the  company  obtained  leave  to 
file  a  suppleme»tal  answer  setting  up  a  decree  which,  during 
that  month,  it  had  recovered  against  the  plaintiff  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Michigan. 
It  appears  that  in  March,  1876,  the  company  had  commenced 
a  suit  in  equity  in  that  court  against  tiie  plaintiff  here  and  his 
mother  to  obtain  a  cancellation  of  the  jaolicies  of  insurance 
and  an  injunction  against  instituting  or  prosecuting  any  action 
at  law  upon  them.  The  bill  averred — what  is  substantially 
stated  in  the  answer  above,  but  with  much  greater  detail — 
that  the  assured  obtained  the  policies  with  the  intention  at  the 
time  of  taking  his  life  soon  afterwards,  and  thereby  defraud- 
iug  the  companj-  out  of  the  amount  of  insurance;  and  that  he 
carried  out  this  intention  by  taking  poison,  which  caused  his 
death.  The  supplemental  answer,  after  setting  forth  the  in- 
stitution of  the  suit,  averred  that  subpcenas  were  issued  and 
served  upon  the  defendants ;  that  Edson  C.  Bangs,  the  son  of 
the  assured,  to  whom  the  policies  were  payable,  being  a  minor, 
one  Henry  A.  Harmon  was  appointed  by  the  court  guardian 
ad  litem  for  him ;  that  by  this  guardian  he  tiled  an  answer  de- 
nying that  the  death  of  the  insured  was  caused  by  poison,  or 
that  the  policies  were  obtained  for  the  purpose  of  defrauding 
the  company,  or  that  death  was  effected  in  pursuance  of  any 
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such  fraudulent  design,  and  all  allegations  of  fraud  in  the  bill ; 
that  afterwards  proofs  were  taken  and  a  decree  was  rendered 
therein  adjudging  the  policies  to  be  void,  and  ordering  their 
cancellation,  and  perpetually  enjoining  the  defendants  from 
instituting  and  carrying  on  any  action  at  law  upon  them. 

An  exemplified  copy  of  the  record  was  annexed  to  and 
made  part  of  the  supplemental  answer.  To  this  answer  the 
plaintiff  demurred,  on  the  ground,  among  other  things,  that 
the  proceedings  of  the  Circuit  Court  of  the  United  States  were 
void,  in  that  it  appeared  from  the  record  that  the  court  never 
had  jurisdiction  of  the  person  of  Edson  C.  Bangs,  the  plain- 
tiff here,  and  no  jurisdiction  in  equity  over  the  action  under 
the  circumstances  mentioned.  The  demurrer  was  sustained, 
and  subsequently  the  defendant  obtained  leave  to  withdraw 
the  original  answer,  so  as  to  rest  his  defense  upon  the  sup- 
plemental answer  and  the  matters  therein  pleaded.  Judg- 
ment was  accordingly  rendered  for  the  plaintiff  for  the  amount 
claimed,  and  to  review  that  judgment  the  case  is  brought  io 
this  court  on  writ  of  error. 

Tlie  record  of  the  equity  suit  in  Michigan  showed  on  its  face 
that  the  subpoena  issued  in  it  was  never  personally  served  upon 
the  defendant  Edson  C.  Bangs,  the  plaintiff  in  this  action ;  that 
it  was  only  served  on  his  general  guardian  after  he  (Bangs)  had 
left  the  State  and  gone  to  Minnesota  to  reside;  that  upon  the 
affidavit  of  the  complainant's  solicitor  stating  that  the  subpoena 
and  injunction  in  the  case  had  been  a  week  in  the  hands  of  ther 
marshal,  who  reported  that  he  could  not  find  the  defendants  in 
his  district,  that  they  had  locked  up  the  house  where  they  re- 
sided and  had  ten)porarily  left  the  State,  and  that  he  was  un- 
able to  find  any  one  in  charge  of  the  house,  the  court  had  made 
an  order  declaring  that  the  service  of  the  subpoena  and  injunc-' 
tion  on  the  general  guardian  was  a  good  service  upon  the 
infant;  that  afterwards  the  general  guardian  was  appointed 
guardian  ad  litem  for  him,  but  not  making  any  appearance  for 
him,  and  not  intending  to  submit  the  rights  of  the  infant  to 
the  adjudication  of  the  court,  his  appointment  was  revoked 
51  v2 
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and  Henry  A.  Harmon  was  substituted  as  such  guardian  ad 
litem  in  his  place,  and  that  he  subsequently  acted  in  the  case  in 
•that  capacity  for  the  infant. 

H.  L.  Baker,  for  plaintiff  in  error. 

C.  K:  Bavis,  for  defendant  in  error. 

Field,  J. — As  seen  from  the  statement  of  the  case,  the  only 
matter  for  our  consideration  relates  to  the  validity  of  the  decree 
of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Michigan,  and  that  depends  upon  the  solution  of  the  question 
whether  the  court  had  jurisdiction  of  the  person  of  the  infant 
Edson  C.  Bangs,  the  plaintiff  here,  and  of  the  subject-matter 
of  the  suit  upon  which  it  acted. 

From  the  view  we  take  of  the  case,  it  will  only  be  necessary 
to  examine  the  proceedings  to  see  whether  the  infant  was  ever 
brought  before  the  court  so  as  to  justify  the  appointment  of  a 
:guardian  ad  litem  for  him.  The  general  authority  of  courts 
of  equity  over  the  persons  and  estates  of  infants,  upon  which 
counsel  have  so  much  dwelt,  is  not  questioned.  It  may  be  ex- 
erted, upon  proper  application,  for  the  protection  of  both. 
This  jurisdiction  in  the  English  courts  of  chancery  is  supposed 
to  have  originated  in  the  prerogative  of  the  Crown,  arising 
from  its  general  duty  as  parens  patriae,  to  protect  persons  who 
have  no  other  rightful  protector.  But  partaking,  says  Story, 
as  the  prerogative  does,  more  of  the  nature  of  a  judicial  ad- 
ministration of  rights  and  duties  in  foro  comcientice  than  of  a 
strict  executive  authority,  it  was  very  naturally  exercised  by 
the  Court  of  Chancery  as  a  branch  of  its  original  general 
jurisdiction.  "Accordingly,"  he  adds,  "the  doctrine  now  com- 
monly maintained  is  that  the  general  superintendence  and  pro- 
tective jurisdiction  of  the  Court  of  Chancery  over  the  persons 
and  property  of  infants  is  a  delegation  of  the  rights  and  duty 
of  the  Crown ;  that  it  belonged  to  that  court  and  was  exercised 
by  it  from  its  first  establishment;  and  that  this  general  juris- 
"diction  was  not  even  suspended  by  the  statute  of  Henry  YIII, 
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erecting  the  court  oF  wards  and  liveries."  The  jurisdiction 
possessed  by  the  English  courts  of  chancery  from  this  sup- 
posed delegation  of  the  authority  of  the  Crown  as  parens 
pairice  is  more  frequenth'  exercised  in  this  country  by  the 
courts  of  the  States  than  by  the  courts  of  the  United  States. 
It  is  the  State  and  not  the  Federal  government,  except  in  the 
Territories  and  the  District  of  Columbia,  which  stands,  with  ref- 
erence to  the  persons  and  property  of  infants,  in  the  situation 
of  parens  patri(B.  Accordingly  provision  is  made  bylaw  in  all 
the  States  for  the  appointment  of  such  guardians,  whose  duties 
and  pow-ers  are  carefully  defined.  The  authority  of  the  Fed- 
eral courts  can  only  be  invoked,  within  the  limits  of  a  State, 
for  such  an  appointment,  where  property  of  the  infant  is  in- 
volved in  legal  proceedmgs  before  them,  and  needs  the  care 
and  supervision  of  an  officer  of  that  kind.  In  such  a  case,  to 
preserve  the  property  from  destruction  or  waste,  the  Federal 
courts  may  appoint  a  guardian  to  take  care  of  it  pending  the 
proceedings;  and  those  courts  will  always  see  that  a  proper 
guardian  ad  litem,  has  charge  of  the  infant's  interests  where  his 
property  is  involved  in  proceedings  before  them.  This  is  the 
extent  of  their  authority.  Nothing  is  gained,  therefore,  in  this 
case  by  reference  to  the  general  power  of  courts  of  equity  over 
the  persons  and  property  of  infants.  The  infant  Bangs  pos- 
sessed no  property  in  Michigan  when  the  suit  in  equity  was 
commenced  against  him.  That  suit  did  not  concern  any  prop- 
erty, real  or  personal.  It  was  brought  to  cancel  a  contract 
made  with  his  father,  and  any  decree  respecting  it  would  nec- 
essarily have  been  coram  non  judice  unless  the  parties  interested 
were  before  the  court  upon  the  service  of  a  subpoena,  or  their 
voluntary  appearance.  The  infant  being  absent  from  the  State,  , 
could  not  be  personally  served. 

The  statute  of  Michigan"' requiring  the  general  guardian  of 
an  infant  to  "appear  for  aud  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  w'heu  another  person  is  appointed 
for  the  puipose  ae  guardian  or  next  friend,"  does  not  change 
the  necessity  of  service  of  process  upon  the  defendants  in  a 
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case  before  a  court  of  the  United  States  where  a  personal  con-  • 
tract  alone  is  involved.  It  may  be  otherwise  in  the  State 
courts ;  it  may  be  that,  by  their  practice,  the  service  of  process 
upon  the  general  guardian,  or  his  appearance  without  service, 
is  deemed  sufficient  for  their  jurisdiction.  We  believe  that  in 
some  States  such  is  the  fact,  but  the  State  law  caimot  deter- 
mine for  the  Federal  courts  what  shall  be  deemed  sufficient 
service  of  process  or  sufficient  appearance  of  parties.  Substi- 
tuted service,  by  publication,  against  non-resident  or  absent 
parties,  allowed  in  some  States  in  purely  personal  actions,  is 
not  permitted  in  the  Federal  courts.  Such  service  can  only 
be  resorted  to  where  some  claim  or  lien  upon  real  or  personal 
property  is  sought  to  be  enforced,  and  the  decision  of  the  court 
.  will  then  only  aifect  property  of  the  party  within  the  district. 
,  (K.  S.,  sec.  738.) 

In  all  cases  brought  to  enforce  or  cancel  personal  contracts, 
,  or  to  recover  damages  for  their  violation,  the  statute  requires 
,,a  personal  service  o^  process  upon  the  defendants,  or  their 
.-vpluntary  appearance;  and  the  equity  rules  qualify  the  stat- 
ute only  so  far  as  to  allow,  in  cases  of  husband  and  wife,  a 
,  cop3'  of  the  subpoena  to  be  delivered  to  the  husband,  and  in 
,  other  cases  a  copy  to  be  left  at  the  dwelling-house,  or  usual 
place,  of  abode  of  the  defendant,  with  some  person  who  is  a 
,  member  of  or  resident  in  the  family.     In  either  mode  the  de- 
fendant is  to  be  served  within  the  district,  and  until  such  ser- 
vice, or. his  appearance,  the  court  has  no  jurisdiction  to  proceed 
or  to  render  a  decree  affecting  his  rights  or  interest.     There 
,  being  here  no  property  of  the  infant  defendant  within  the  dis- 
.  ti-ict  of  Michigan  which  the  court  could  lay  hold  of,  and  he 
being  absejut  from  it,  there  was  no  foundation  laid  for  any 
progress  byithe  court  m  the  case.    It  never  acquired  jurisdic- 
,  tion  over  the  infant ;  it  could,  therefore,  appoint  no  guardian 
ad  litem  for  him,  and  the  decree  rendered  against  him  was  in- 
effectual for  any  purpose. 

Our  attention  has  been  called  to  several  cases  of  the  State 
.courts  in  whicjb  it.bas  .b,e.ep  held  that  a  decree  or  judgment 
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could  not  be  collaterally  attacked,  though  rendered  in  a  case 
where  a  guardian  ad  litem  had  been  appointed  without  service 
of  process  on  the  infant.  Such  are  the  cases  of  Pi'eston  v. 
Dunn,  25  Alabama,  513 ;  Kobb  v.  Lessee,  15  Ohio,  699 ;  and 
Gronfier  v.  Puymirol,  19  California,  629.  All  of  them  are 
illustrative  of  the  position  we  have  stated ;  they  all  relate  to 
the  interest  of  the  infant  in  real  property  in  the  State. 

In  Preston  v.  Dunn  the  bill  was  filed  by  an  infant,  suing 
by  his  next  friend,  to  redeem  a  tract  of  land  which  had  once 
belonged  to  his  father,  who  had  mortgaged  it,  and  which  had 
been  sold  under  judicial  decree  in  a  foreclosure  suit  and  pur- 
chased by  the  defendant.  The  father  having  died  pending  the 
foreclosure  suit,  and  a  posthumous  child  to  hira  having  been 
born,  a  bill  of  revivor  was  filed  against  the  administrator  and 
administratrix  of  his  estate  and  his  infant  son.  A  subpoena 
was  served  on  the  adult  defendants,  and  a  guardian  ad  litem 
was  appointed  by  the  court  for  the  infant,  who  appeared  for 
him.  It  was  held  by  the  Supreme  Court  of  Alabama  that  the 
decree  rendered  upon  such  appearance  was  irregular  but  not 
void,  and  that  it  could  not  be  attacked  collaterally. 

In  Robb  V.  Lessee  it  appeared  that  a  guardian  ad  litem  for 
infant  heirs  had  been  appointed  in  a  proceeding  for  the  sale  of 
certain  real  property  in  which  they  were  interested.  In  an 
action  of  ejectment  subsequently  brought  by  the  heirs,  it  was 
held  by  the  Supreme  Court  of  Ohio  that  the  proceeding  was 
not  vitiated  by  the  appointment  of  the  guardian  ad  litem,  with- 
out previous  service  of  process  on  the  infant. 

In  Gronfier  v.  Puymirol  a  general  guardian  of  the  estate  of 
non-resident  infants  had  been  appointed  by  the  Probate  Court 
upon  the  representation  that  they  were  interested  in  certain 
real  property  in  the  State.  In  proceedings  for  a  sale  of  such, 
property  the  general  guardian  appeared  for  the  infants  without 
being  appointed  guardian  ad  litem  for  them,  and  it  was  held 
by  the  Supreme  Court  of  California  that  the  court  had  juris- 
diction to  order  the  sale,  and  that  it  passed  a  good  title ;  and 
that  under  the  practice  of  the  State  a  general  guardian  could 
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appear  in  legal  proceedings-  for  his  ward  when  a  guardian  ad 
litem  was  not  appointed  by  the  court. 

There  is  nothing  in  these  cases  which  at  all  conflicts  with 
the  views  we  have  expressed  a,s  to  the  jurisdiction  of  the  Cir- 
cuit Court  for  the  District  of  Michigan  in  appointing  a  guard- 
ian ad  litem  for  a  non-resident  or  absent  infant,  in  a  case  which 
did  not  touch  any  property  in  the  district,  but  was  brought  to 
cancel  a  personal  contract. 

There  are,  also,-  some  cases  in  the  State  courts  in  which  a 
judgment  upon  a  personal  demand  has  been  sustained  against 
collateral  attack,  though  rendered  in  an  action  where  a  guard- 
ian ad  litem  had  been  appointed  without  previous  service  of 
process  upon  the  infant;  but  the_y  are  exceptional,  and  there 
has  generally  been  in  thera  some  circumstance  which  rendered 
any  disturbance  of  the  judgment  likely  to  lead  to  great  hard- 
ship and  injustice.  Such  is  the  case  of  Bustard  v.  Gates  and 
wife,  in  the  Kentucky  Keports.  (4  Dana,  429.)  There  an 
ejectment  was  brought  for  land  more  than  twenty  years  after 
it  had  been  sold,  and  which  during  the  interval  had  greatly 
increased  in  value.  But  in  none  of  the  cases  to  which  our  at- 
tention has  been  called  has  a  judgment  been  upheld  where  a 
guardian  ad  litem  had  been  appointed  for  a  non-resident  infant 
against  whorn  a  purely  personal  demand  was  prosecuted.  If 
such  a  case  exists,  the  judgment  in  it  can  have  no  greater  force 
than  one  rendered  for  a  personal  demand  against  a  non-resi- 
dent upon  any  other  form  of  constructive  service;  and  that 
constructive  service  will  not  give  jurisdiction  in  such  cases,  is 
the  established  doctrine  of  this  court.  (Pennoyer  v.  Neff,  95 
U.  S.,  714.) 

It  follows  that  the  judgment  below  must  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 
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The  New  Yoke  Life  Insurance  Company  v.  Edson.C.  Bangs 
AND  Eliza  E.  Bangs. 

A  suit  ill  equity  will  not  lie  to  enjoin  ii  jiidgmciit  at  liiw  on  gi-ounfls  wliieli 
mio;ht  have  been  set  up  in  tiie  action  at  law.  To  enjoin  it,  fnind 
piapticert  on  'the  court,  or  some  niiconscieiitions  advantage  taken,  oi- 
newly-discovered  evidence,  or  some  similar  gvoniid.  must  be  alleged. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

H.  L.  Baker,  for  plaintiif  in  error. 

C.  K.  Davis,  for  defendants  in  error. 

Field,  J. — In  the  case  of  Insurance  Company  v.  Bangs, 
ante,  791,  we  had  occasion  to  mention  and  conmient  upon  a 
suit  in  equity  commenced  in  March,  1876,  by  the  same  com- 
pany against  these  defendants,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Michigan,  to  obtain  the  can- 
cellation of  two  policies  of  insurance  issued  in  November, 
1875,  upon  the  life  of  James  H.  Bangs.  That  case  was  an 
action  at  law  upon  the  policies,  to  which  the  company  pleaded 
the  decree  obtained  in  the  equity  suit.  This  decree  was  held 
to  be  void  as  against  the  infant  defendant,  because  rendered 
by  the  court  without  having  obtained  jurisdiction  over  him. 
As  all  other  defenses  except  such  as  arose  upon  this  decree 
were  withdrawn,  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  the  amount  claimed. 

The  present  suit  is  similar  in  its  character  and  object  to  the 
one  brought  in  the  Michigan  district.  It  seeks  a  cancellation 
of  the  two  policies  of  insurance  obtained  by  the  deceased  and 
an  injunction  against  the  enforcement  of  the  judgment  recov- 
ered in  the  action  at  law.  The  bill  avers  that  the  policies 
were  obtained  upon  representations  that  the  insured  was  a 
person  of  good  health,  and  not  subject  or  predisposed  to  any 
bodily  infirmity ;  that  at  the  time  he  applied  for  the  policies 
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he  had  conceived  the  design  to  commit  suicide,  but  first  to 
obtain  an  insurance  upon  bis  life  in  favor  of  his  son,  in  order 
to  leave  a  large  amount  to  bim  and  to  bis  wife;  that  in  pur- 
suance of  this  design  the  policies  were  obtained,  and  soon 
afterwards  be  committed  suicide  by  taking  poison  ;  and  that 
the  wife  and  son  were  cognizant  of  the  design  of  the  deceased, 
and  conspired  with  him  for  its  execution. 

The  bill  charges  a  fraudulent  purpose  on  the  part  of  the  in- 
sured to  rob  the  insurance  company,  and  then  that  he  com- 
mitted suicide  to  carry  the  purpose  into  execution.  It  charges 
a  conspiracy  between  him  and  bis  wife  and  son  to  effect  this 
robbery  and  death — a  conspiracy  on  the  part  of  the  wife  to 
aid  in  the  death  of  her  husband,  and  on  the  part  of  the  sou 
to  aid  in  the  death  of  his  father.  These  charges  are  of  such 
dreadful  crimes  as  to  call  for  the  clearest  proof  before  a  decree 
cancelling  the  policies  could  be  based  upon  them.  Instead  of 
such  proofs,  there  is  nothing  of  importance  established  which 
is  not  consistent  witli  the  integrity  of  all  the  parties — insured, 
wife,  and  son.  The  main  and  essential  fact  averred  in  the 
company's  case  is  the  contemplated  suicide  of  the  insured. 
The  evidence  to  establish  this — and  it  is  stronger  than  the  evi- 
dence produced  upon  any  other  material  averment — is  that  be 
had  inquired  for  insurance  companies  whose  policies  did  not 
except  death  by  suicide;  that  his  death  occurred  not  long 
after  the  policies  were  obtained,  and  was  accompanied  by  con- 
vulsions stated  to  be  similar  to  those  attending  death  by  strych- 
nine. There  is  no  evidence  that  he  ever  bad  any  strychnine. 
The  only  evidence  produced  was  that  he  was  once  seen  in  a 
druggist's  store  looking  at  jars  containing  various  medicines, 
and  among  others  one  that  contained  this  poison.  There  was 
no  poison  found  in  his  body  when  submitted  to  a  post-mortem 
examination.  And  as  to  the  convulsions  at  his  death,  the  wife 
attributed  them  to  injuries  which  he  had  received  in  his  back 
a  few  days  before.  That  is  all.  Everything  else  consisted  of 
mere  suspicions  growing  out  of  the  action  of  the  wife  in  re- 
fusing to  consent  to  a  post-mortem  examination  of  the  deceas- 
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ed,  and  her  departure  from  the  State,  both  of  which  might 
have  been,  and  according  to  her  answers  to  the  interrogato- 
ries of  the  bill  were,  prompted  by  worthy  considerations.  The 
transactions  with  wbich  she  is  charged  as  proof  of  guilt}'  com- 
plicity, viewed  in  the  light  of  her  explanations  and  the  evi- 
dence produced,  merely  evince  a  very  natural  sensitiveness 
to  the  imputations  cast  upon  the  character  of  her  husband  by 
suspicions  thrown  out  by  agents  of  the  insurance  company, 
and  a  great  repugnance  to  having  his  remains,  after  inter- 
ment, disturbed  and  subjected  to  the  knife  of  the  surgeon  and 
the  analysis  of  the  chemist.  It  is  sufficient  to  say  that  no 
case  is  presented  which  would  justify  anj'  court  in  holding 
that  a  conspiracy'  existed  to  defraud  the  insurance  company, 
the  execution  of  which  involved  the  suicide  of  the  insured  and 
the  assent  of  wife  and  son  to  the  death  of  husband  and  father. 

Aside  from  this,  the  judgment  in  the  action  at  law  was  a 
bar  to  this  suit.  Its  recovery  concluded  all  matters  which 
might  have  been  urged  as  a  defense  to  the  policies.  A  fraud- 
ulent purpose  in  procuring  them,  subsequently  carried  into 
execution,  would  have  been  a  good  defense.  It  was  in  fact 
originally  pleaded  and  afterwards  withdrawn.  Its  withdrawal 
did  not  authorize  a  suit  in  another  forum  for  its  establishment 
against  the  demand  of  the  plaintifl".  When  an  action  at  law 
is  brought  upon  a  contract,  the  defendant  denying  its  obliga- 
tion, either  from  fraud,  payment,  or  release,  or  any  other  mat- 
ter affecting  its  original  validity  or  subsequent  discharge,  must 
present  his  defense  for  consideration.  A  recovery  is  an  answer 
to  all  future  assertions  of  the  invalidity  of  the  contract  by 
reason  of  any  admissible  matter  which  might  have  been  offer- 
ed to  defeat  the  action.  The  contract  is  merged  in  the  judg- 
ment.    (Cromwell  c.  County  of  Sac,  94  U.  S.,  351.) 

A  suit  in  equity  will  not  lie  to  give  effect  to  defenses  against 
a  claim  when  they  might  have  been  fully  set  up  in  an  action 
at  law.  There  must  have  been  some  fraud  practiced  upon 
the  court,  or  some  unconscientious  advantage  taken  of  the 
defendant,  without  any  fault  or  negligence  on  his  part ;  or 
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there  must  be  some  newly- discovered  evidence  which  could 
not  have  been  obtained  at  the  trial,  and  which,  if  produced, 
would  have  changed  the  result,  before  a  court  of  equity  will 
interfere  with  the  judgment  rendered  or  the  contract  upon 
which  it  was  recovered.  There  is  no  pretense  here  that  any 
such  fraud  was  committed  or  unconscientious  advantage  taken, 
or  that  there  is  any  newly-discovered  matter  not  known  when 
the  trial  took  place.  (Home  Insurance  Company  v.  Stanch- 
field,  1  Dillon,  424;  Marine  Insurance  Company  v.  Hodgsoi], 
7  Cranch,  336 ;  Phoenix  Insurance  Company  v.  Bailey,  13 
Wall.,  616.) 

Decree  affirmed.  Affirmed. 


Geokgb  W.  Williams,  F.  J.  Pelzbr,  James  S.  Gibbs,  et  al. 
V.  Calvin  Claflin  et  al. 

Following  tho  rule  laiil  down  in  Jerome  v.  McCarter,  21  Wall.,  31,  tlie 
court  modifies  a  supersedeas  so  as  to  allow  a  sale  of  mortgaged  prop- 
ei't}-,  it  appearing  as  a  fact  that  change  of  circnmstances  rendered 
the  previous  securit}*  given  on  appeal  inadequate. 

Appeal  from  the  Circuit  Court  of  the  United  Slates  for  the 
District  of  South  Carolina. 
On  motion. 

Samuel  Lord,  Jr.,  and  P.  Phillips,  for  appellants. 

D.  H.  Chamberlain,  James  Lowndes,  and  George  F.  Edmunds, 
for  appellees. 

Waite,  C.  J. — In  Jerome  v.  McCarter,  21  Wall.,  81,  we  said 
that  if,  after  security  on  an  appeal,  which  operated  as  a  super- 
sedeas, had  been  accepted,  the  circumstances  of  the  case,  or  of 
the  parties,  or  of  the  sureties  on  the  bond,  had  changed,  so  that 
security  which  at  the  time  it  was  taken  was  sufficient  did  not 
continue  to  be  so,  we  might,  on  proper  application,  so  adjudge 
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and  order  as  justice  should  require.  The  present  appellants 
are  interested  only  in  preserving  their  security  for  a  debt  of 
the  railroad  company,  amounting,  when  the  decree  was  ren- 
dered, to  about  one  hundred  and  fiftj'-two  thousand  dollars. 
When  they  took  their  appeal,  execution  of  the  whole  decree 
had  been  stayed  by  another  appeal  of  the  present  appellees, 
who  were  the  complainants  below.  Consequently  the  amount 
of  security  to  be  given  then  by  these  appellants  was  a  matter 
of  but  little  importance  comparatively.  The  other  appeal  has 
been  dismissed;  and  in  this  way  the  circumstances  of  the  case 
are  materially  changed.  It  is  easy  to  see  that  what  was  suffi- 
cient security  on  this  appeal  when  taken  is  probably  not  so 
now.  The  bonds  secured  by  the  mortgage  according  to  the 
decree  amount  to  several  millions  of  dollars,  and  the  value  of 
the  security  is  necessarily  subject  to  the  fluctuations  of  trade. 
The  appellants  are  to  a  considerable  extent  interested  in  the 
same  bonds,  but  if  their  debt  is  paid  in  full  they  cannot  com- 
plain at  the  execution  of  the  decree. 

It  is  therefore  ordered  that  the  supersedeas  herein  be  so  far 
moditied  as  to  allow  a  sale  of  the  mortgaged  property  to  be 
made  under  the  decree,  but  that  the  court  below  retain  in  its 
registry,  subject  to  the  order  of  this  court,  until  the  final  deter- 
mination of  the  present  appeal,  so  much  of  the  proceeds  as 
shall  be  sufficient  to  satisfy  and  discharge  any  balance  that 
may  reniain  of  the  debt  due  these  appellants,  after  the  propor- 
tionate share  they  receive  under  the  decree  upon  the  bonds 
and  coupons  they  hold  as  collateral  shall  have  been  applied 
thereon. 
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The  St.  Joseph  and  Denver  City  Railroad  Company,  Wil- 
liam Bond,  receiver,  v.  Matthevs^  Baldwin. 

1.  The  act  of  Congress  of  July  23,  1866,  si'imting  cei-taiii  laiuls  to  the 

State  of  Kansas  to  akl  iu  the  coiistrnctio'n  of  the  Nortlieni  Kansas 
Railroad,  coiistriiofl  to  be  a  grant  in  presently  and  to  vest  the  I'ight  of 
way  hi  the  railroad  from  the  date  of  tlie  passage  of  the  act,  and  not 
merely  from  tlie  date  of  the  location  of  the  road,  and  that  subsequent 
settlers  ou  tlic  land  granted  took  subject  to  this  right  of  way. 

2.  Semble  that  where  Congress  has  conferred  on  a  railroad  of  a  State  a 

riglit  of  way  over  the  public  lauds  iu  a  Territor}',  the  State  subse- 
qneutly  created  out  of  that  Territory  cannot  prevent  the  enjoyment 
of  the  right  previously  conferred  on  the  corporation. 

Error  to  the  Supreme  Court  of  the  State  of  Nebraska. 

This  was  an  action  bj  the  plaintitf,  under  the  laws  of  Ne- 
braska, to  recover  of  the  St.  Joseph  and  Denver  City  Railroad 
Company,  or  its  successor  in  interest,  damages  for  entering 
upon  his  land  in  that  State  and  appropriating,  in  the  construc- 
tion of  its  road,  a  strip  of  the  land  two  hundred  feet  in  width 
and  two  hundred  rods  in  length.  The  company  claimed  a 
right  of  way  over  the  land,  of  that  width,  under  the  act  of 
Congress  of  July  23,  1866,  entitled  "An  act  for  a  grant  of 
lands  to  the  State  of  Kansas  to  aid  in  the  construction  of  the 
Northern  Kansas  Railroad  and  Telegraph  Company,"  14  Stat., 
210.  The  tirst  section  of  the  act,  so  far  as  it  is  material  in  this 
ease,  is  as  follows: 

■"  £e  it  enacted,  ^c,  That  there  is  hej^eby  granted  to  the  State  of 
Kansas,  for  the  use  and  benefit  of  the  St.  Joseph  and  Denver 
City  Railroad  Company,  the  same  being  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Kansas,  to  construct  and 
operate  a  railroad  from  Elwood,  in  Kansas,  xoestwardly,  via  Mary- 
ville,  in  the  same  State,  so  as  to  effect  a  junction  loith  the  Union 
Pacific  Railroad,  or  any  branch  thereof,  not  further  luest  than  the 
one  hundredth  meridian  of  loest  longitude,  every  alternate  section 
of  land  designated  by  odd  numbers,  for  ten  sections  in  width 
on  each  side  of  said  road,  to  the  point  of  intersection.  But 
in  case  it  shall  appear  that  the  United  States  have,  when  the 


1880.]  Eailroad  Co.  v.  Baldwin.  805 

Statement  of  the  case. 


line  of  route  of  said  road  is  definitely  fixed,  sold  any  section,  or 
any  part  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre- 
emption or  homestead  settlement  has  attached  to  the  same,  or 
that  the  same  has  been  reserved  by  the  United  States  for  any 
purpose  whatever,  then  it  shall  be  the  duty  of  the  Secretary  of 
the  Interior  to  cause  to  be  selected  for  the  purposes  aforesaid, 
from  the  public  lands  of  the  United  States  nearest  to  tiers  of 
sections  above  specified,  so  much  land  in  alternate  sections 
or  parts  of  sections  designated  by  odd  numbers  as  shall  be 
equal  to  such  lauds  as  the  United  States  have  sold,  reserved,  or 
otherwise  appropriated,  or  to  which  the  rights  of  pre-emption 
or  homestead  settlements  have  attached  as  aforesaid,  which 
lands  thus  indicated  by  odd  numbers,  and  selected  by  direction 
of  the  Secretary  of  the  Interior  as  aforesaid,  shall  be  held  by 
the  State  of  Kansas  for  the  use  and  purpose  aforesaid." 

The  fourth  section  is  as  follows: 

"And  be,  it  farther  enacted.  That  as  soon  as  the  said  company 
shall  tile  with  the  Secretary  of  the  Interior  maps  of  its  line 
designating  the  route  thereof,  it  shall  be  the  duty  of  the  said 
Secretary  to  withdraw  from  the  market  the  lands  granted  by 
this  act  in  such  manner  as  may  be  best  calculated  to  etieet  the 
purposes  of  this  act  and  subserve  the  public  interest." 

The  sixth  section  is  as  follows: 

"Arid  be  it  further  enacted,  That  the  riffht  of  ivay  through  the 
public  lands  be,  and  the  same  is  hereby,  granted  to  said  St.  Joseph 
and  Denver  City  Railroad  Company,  its  successors  and  assigns,  for 
the  construction  of  a  raibvad  as  proposed;  and  the  right  is  hereby 
given  to  said  corporation  to  take  from  the  public  lands  adjacent 
to  the  line  of  said  road  material  for  the  construction  thereof. 
Said  way  is  granted  to  said  railroad  to  the  extent  of  one  hun- 
dred feet  in  width  on  each  side  of  said  road  where  it  may  pass 
through  the  public  domain;  also  all  necessary  ground  for  station 
buildings,  workshops,  depots,  machine  shops,  switches,  side- 
tracks, turn-tables,  and  water  stations." 

When  the  grant  of  Congress  was  made,  the  land  claimed  by 
the  plaintiff"  was  vacant  and  unoccupied  land  of  the  United 
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States;  but  the  line  of  the  road  over  it  was  not  definitel}'  loca- 
ted until  October,  1871.  He  acquired  whatever  rights  he  pos- 
sesses in  October,  1869.  The  defendant  contends  that  the 
plaintiff  took  the  land  subject  to  its  right  of  way.  He  con- 
tends that  the  grant  of  the  right  of  way  took  effect  only  from 
the  date  at  which  the  company  tiled  its  maps  designating  the 
route  with  the  Secretary  of  the  Interior.  The  District  Court 
of  the  State  agreed  with  him  and  gave  judgment  in  his  favor. 
The  Supreme  Court  afSrmod  it,  and  to  review  it  the  cause  is 
brought  here. 

Doniphan  ^  Reed  and  John  F.  Dillon,  for  plaintiff  in  ei-ror. 

E.  E.  Broxon,  for  defendant  in  error. 

Field,  J. — The  act  of  Congress  of  July  23, 1866,  makes  two 
distinct  grants:  one  of  lands  to  the  State  of  Kansas  for  the 
benefit  of  the  St.  Joseph  and  Denver  City  Railroad  Company 
in  the  construction  of  a  railroad  from  Elwood,  in  that  State,  to 
its  junction  with  the  Union  Pacific,  via  Maryville;  the  other 
of  a  right  of  way  directly-to  the  company  itself.  The  lands 
consisted  of  alternate  sections,  designated  by  odd  numbers,  on 
each  side  of  the  line  of  the  proposed  road.  Their  grant  was 
subject  to  the  condition  that  if  at  the  time  the  line  of  the  road 
was  definitely  fixed  the  United  States  had  sold  any  section  or 
a  part  thereof,  or  the  right  of  pre-emption  or  homestead  set- 
tlement liad  attached  to  it,  or  the  same  had  been  otherwise 
reserved  by  the  United  States  for  any  purpose,  the  Secretary 
of  the  Interior  .should  select  an  equal  quantity  of  other  lands 
nearest  the  sections  designated,  in  lieu  of  those  appropriated, 
which  should  be  held  by  the  State  for  the  same  purposes. 
The  limitations  upon  the  grant  are  similar  to  those  found  in 
numerous  other  grants  of  land  made  by  Congress  in  aid  of 
railroads.  Their  object  is  obvious.  The  sections  granted 
could  be  ascertained  only  when  the  routes  were  definitely 
located.  This  might  take  years,  the  time  depending  some- 
what upon  the  length  of  the  proposed  road  and  the  difficulties 
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of  ascertaining  the  most  favorable  route.  It  was  not  for  the 
interest  of  the  country  that  in  the  nrieantime  any  portions  of 
the  pubhe  lands  should  be  withheld  from  settlement  or  use 
because  they  might,  perhaps,  when  the  route  was  surveyed, 
fall  within  the  limits  of  a  grant.  Congress  therefore  adopted 
the  policy  of  keeping  the  public  lands  open  to  occupation  and 
pre-emption  and  appropriation  to  public  uses,  notwithstand- 
ing any  grant  it  might  make,  until  the  lands  granted  were  as- 
certained, and  providing  that  if  any  sections  settled  upon  or 
reserved  were  then  found  to  fall  within  the  limits  of  the  grant, 
other  land  in  their  place  should  be  fleeted.  Thus  settlements 
on  the  public  lands  were  encouraged  without  the  aid  intended 
for  the  construction  of  the  roads  being  thereby  impaired.  The 
languagre  of  the  act  here,  and  of  nearfv  all  the  congressional 
acts  granting  lands,  is  in  terms  of  a  grant  in  presenti.  The  act 
is  a  present  grant,  except  so  far  as  its  immediate  operation  is 
aflected  by  the  limitations  mentioned.  "There  is  hereby 
granted  "  are  the  words  used,  and  they  import  an  immediate 
transfer  of  interest,  so  that  when  the  route  is  definitely  fixed 
the  title  attaches  from  the  date  of  the  act  to  the  sections,  ex- 
cept such  as  are  taken  from  its  operation  by  the  clauses,  men- 
tioned. This  is  the  construction  given  by  this  court  to  similar 
language  in  other  acts  of  Congress.  (Missouri,  Kansas  and 
Texas  K.  E.  Co.  v.  Kansas  Pacific,  97  U.  S.,  497,  498 ;  Leav- 
enworth, Lawrence  and  Galveston  R.  R.  Co.  v.  United  States, 
92  U.  S.,  733.) 

But  the  grant  of  the  right  of  way  by  the  sixth  section  con- 
tains no  reservations  or  exceptions.  It  is  a  present  absolute 
grant,  subject  to  no  conditions  except  those  necessarily  implied, 
such  as  that  the  road  shall  be  constructed  and  used  for  the 
purposes  designed.  Nor  is  there  anything  in  the  policy  of  the 
government  with  respect  to  the  public  lands  which  would  call 
tor  any  qualification  of  the  terms.  Those  lands  would  not  be 
the  less  valuable  for  settlement  by  a  road  running  through 
them.  On  the  contrary,  their  value  would  be  greatly  enhanced 
thereby. 
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The  right  of  way  for  the  whole  distance  of  the  proposed 
route  was  a  very  important  part  of  the  aid  given.  If  the 
company  could  be  compelled  to  purchase  its  wa}'  over  any 
section  that  might  be  occupied  in  advance  of  its  location,  very 
serious  obstacles  would  be  often  imposed  to  the  progress  of 
the  road.  For  any  loss  of  lands  by  settlement  or  reservation 
other  lands  are  given,  but  for  the  loss  of  the  right  of  way  by 
these  means  no  compensation  is  provided,  nor  could  any  be 
given  by  the  substitution  of  another  route. 

The  uncertainty  as  to  the  ultimate  location  of  the  line  of  the 
road  is  recognized  throughout  the  act,  and  where  any  qualifi- 
cation is  intended  in  the  operation  of  the  grant  of  lands,  from 
this  circumstance,  it  is  designated.  Had  a  similar  qualification 
upon  the  absolute  grant  of  the  right  of  way  been  intended,  it 
can  hardly  be  doubted  that  it  would  have  been  expressed.  The 
fact  that  none  is  expressed  is  conclusive  that  none  exists. 

We  see  no  reason,  therefore,  for  not  giving  to  the  words  of 
present  grant,  with  respect  to  the  right  of  way,  the  same  con- 
struction which  we  should  be  compelled  to  give,  according  to 
our  repeated  decisions,  to  the  grant  of  lands  had  no  limitation 
been  expressed.  We  are  of  opinion,  therefore,  that  all  persons 
acquiring  any  portion  of  the  public  lands,  after  the  passage  of 
the  act  in  question,  took  the  same  subject  to  the  right  of  way 
conferred  by  it  for  the  proposed  road. 

The  fact  that  the  right  of  way  over  land  in  Nebraska  was 
granted  to  a  corporation  in  Kansas  does  not  alter  the  case. 
Nebraska  was  at  the  time  a  Territory  of  the  United  States,  and 
it  was  entirely  competent  for  Congress  to  confer  upon  any  cor- 
poration of  a  State  a  right  of  way  for  a  railroad  to  be  con- 
structed by  it  through  the  lands  of  the  United  States  situated 
in  that  Territory ;  and  in  February,  1869,  after  the  Territory 
had  become  a  State,  its  Legislature,  by  an  express  enactment, 
authorized  railroad  companies  organized  under  the  laws  of  Kan- 
sas, Missouri,  or  Iowa  to  extend  and  build  their  roads  into  the 
State,  and  declared  that  upon  complying  with  certain  condi- 
tions they  should  possess  all  the  powers,  franchises,  and  priv- 
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ileges  of  railroad  companies  incorporated  under  its  laws.  It  is 
not  shown  that  the  company  here  has  not  complied  with  the 
prescribed  conditions,  even  if  such  an  objection  could  be  raised 
by  any  other  party  than  the  State  itself.  But,  independently 
of  this  consideration,  where  Congress  has  conferred  upon  a 
railroad  corporation  of  a  State  a  right  of  way  over  the  public 
lands  of  the  United  States  in  any  one  of  their  Territories,  it  may 
be  doubted  whether  the  State  subsequently  created  out  of  the 
Territory  could  prevent  the  enjoyment  by  such  corporation  of 
the  right  conferred.  It  could  do  so  only  on  the  same  terms 
that  it  could  refuse  a  recognition  of  its  own  previously  granted 
right,  for  in  such  matters  the  State  would  succeed  only  to  the 
authority  of  Congress  over  the  Territory. 

The  judgment  of  the  Supreme  Court  of  Nebraska  must 
therefore  be  reversed,  and  the  cause  be  remanded  to  it  with 
directions  that  further  proceedings  be  had  in  accordance  with 
this  opinion  ;  and  it  is  so  ordered. 

Reversed. 


Francis  E.  Hinckley  v.  Levi  P.  Morton  et  al. 

A  rehearing  denied  in  the  decision  of  tliis  case,  i-epoited  ante,  p.  323,  which 
see  for  ttie  questions  involved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 
Petition  for  rehearing. 

George  W.  Cothran  and  P.  Phillips,  for  petition. 

Waite,  C.  J. — Rule  6,  paragraph  4,  as  amended  November 
4, 1878,  (97  U.  S.,  7,)  provides  that  there  may  be  united  with  a 
motion  to  dismiss  a  writ  of  error  or  appeal  a  motion  to  affirm, 
on  the  ground  that,  although  the  record  may  show  that  this 
court  has  jurisdiction,  it  is  manifest  the  appeal  or  writ  of  error 
was  taken  for  delay  only,  or  that  the  question  on  which  the 
52  v2 
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jurisdiction  depends  is  so  frivolous  as  not  to  need  farther  argu- 
ment. This  is  a  modification  of  the  rule  as  originally  promul- 
gated May  8,  1876,  (91  U.  8.,  7,)  when  it  was  confined  to 
motions  to  dismiss  writs  of  error  to  a  State  court.  In  Whit- 
ney V.  Cook,  99  U.  S.,  607,  we  held  that  to  justify  a  motion  to 
affirm  under  this  rule  there  must  be  a  motion  to  dismiss,  and 
at  least  some  color  of  right  to  a  dismissal. 

In  Stewart  v.  Salamon,  97  U.  S.,  362,  we  decided  that  if  an 
appeal  was  taken  fro,m  a  decree  entered  on  our  mandate  upon 
a  previous  appeal  we  would,  on  the  application  of  the  appellee, 
examine  the  decree  entered,  and  if  it  conformed  to  the  man- 
date dismiss  the  case,  with  costs.  The  motion  to  dismiss  in 
■this  case  was  apparently  based  upon  that  ruling.  It  seemed 
;to  us,  when  it  was  up  for  hearing,  to  have  been  made  in  good 
faith;  and  while  we  did  not  think  it  ought  to  be  sustained,  we 
.  could  not  say  it  was  without  any  color  of  right.  For  that  reason 
,we  felt  at  liberty  to  look  into  the  motion  to  affirm. 

The  record  in  this  case  showed  that  Hinckley  was  appointed 

, receiver  in  the  Kelly  suit  November  24,  1879,  and  that  his 

;  receivership  ended  by'  his  turning  over  the  property  to  the 

•.ti'pstees  of  the  mortgage  qn  the  12th  of  August,  1875.     The 

,.recovd  of  the  former  appeal,  to  which  we  think  we  may  with 

propriety  look,  as  the  order  now  appealed  from  was  made  upon 

a  petition  of  intervention  filed  in  that  cause,  shows  that'in  the 

settlement  of  accounts  then  made  Hinckley  was  paid  for  his 

.services  during  the  whole  period  of  his  receivership,  that  is  to 

.  say,  from  the  date  of  his  appointment  in  the  Kelly  suit  until 

his  final  disQharge. 

We  are  still  of  the  opinion  that  the  case  is  a  proper  one  for 
I  the  application  of  ©ur  rule  in  respect  to  rhotions  to  affirm,  aud 
.therefore  deny  the  pjetition  for  a  rehearing.  ' 

Denied. 
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J.  T.  Webber  v.  The  State  of  Virginia. 

The  iict  of  Assembly  of  Virginia  (Vii-ginia  Acts  of  Assembly  of  1875-6,  p. 
184)  requiring  agents  foi-  the  ?ale  of  articles  maniifactiircfl  out  of  the 
State  to  get. out  a  special  license  and  pay  a  tax  therefoi-  not  rcqnirerl 
for  the  sale  of  articles  mannfactured  in  the  State,  is  nnconstitntional 
as  discriminating  against  the  manufactures  of  other  States. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia. 

This  case  comes  before  this  court  on  a  writ  of  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of  Virginia,  and  arose 
in  this  way :  In  May,  1 880,  the  plaintiff  in  error,  J.  T.  Webber, 
was  indicted  in  the  County  Court  of  Henrico  county,  in  that 
State,  for  unlawfully  selling  and  offering  for  sale  in  that  county, 
to  its  citizens,  certain  machines  known  as  Singer  sewing  ma- 
chines, which  were  manufactured  out  of  the  State,  without 
having  first  obtained  a  hcense  for  that  purpose  from  the  au- 
thorities of  the  county,  or  having  paid  the  tax  imposed  by  law 
for  that  privilege. 

The  indictment  was  founded  upon  the  forty-fifth  and  forty- 
sixth  sections  of  the  revenue  law  of  the  State,  which  are  as  fol- 
lows : 

"45.  Any  person  who  shall  sell  or  oft'er  for  sale  the  manu- 
factured articles  or  machines  of  other  States  or  Territories, 
unless  he  be  the  owner  thereof  and  taxed  as  a  merchant,  or 
take  orders  therefor,  on  commission  or  otherwise,  shall  be 
deemed  to  be  an  agent  for  the  sale  of  manufactured  articles 
of  other  States  and  Territories,  and  shall  not  act  as  such  with- 
out taking  out  a  license  therefor.  N"o  such  person  shall,  under 
his  license  as  such,  sell  or  offer  to  sell  such  articles  through 
the  agency  of  another ;  but  a  separate  license  shall  be  required 
from  any  agent  or  employee  who  may  sell  or  offer  to  sell  such 
articles  for  another.  For  any  violation  of  this  section  the 
person  offending  shall  pay  a  tine  of  not  less  than  fifty  dollars 
nor  more  than  one  hundred  dollars  for  each  offense. 

"  46.  The  specific  license  tax  upon  an  agent  for  the  sale  of 
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an  J'  manufactured  article  or  machine  of  other  States  or  Terri- 
tories shall  be  twenty-five  dollars ;  and  this  tax  shall'  give  to 
any  party  licensed  under  this  section  the  right  to  sell  the  same 
within  the  county  or  corporation  in  which  he  shall  take  (hit 
his  license ;  and  if  he  shall  sell  or  oifer  to  sell  the  same  in  any 
other  of  the  counties  or  corporations  of  this  State,  he  shall  pay 
an  additional  tax  of  ten  dollars  in  each  of  the  counties  or  cor- 
porations where  he  may  sell  or  offer  to  sell  the  same.  All 
persons,  other  than  resident  manufacturers  or  their  agents,  sell- 
ing articles  manufactured  in  this  State  shall  pay  the  specific 
license  tax  imposed  by  this  section."  (Acts  of  Assembly'  1875 
and  1870,  p.  184,  ch.  162;  sees.  45  and  46.) 

To  the  indictment  the  accused  pleaded  "  not  guilty,"  and  on 
the  trial;  it  was  proved  that  he  had  sold  and  offered  to  sell  sew- 
ing; machines,  in  Henrico  county,  as  charged,  but  that  at  the 
time  he  was  acting  as  agent  or  employee  of  the  Singer  Manu- 
facturing Company,  a  corporation  created  under  the  laws  of 
Niew  Jersey;  that  this  company  had  a  place  of  business  in 
Richmond,  Yirginia,  where  it  was  licensed  as  a  resident  mer, 
chant,  for  the  year  beginning  May  1,  1880,  and  had  paid  the 
required  license  tax,  and  where  it  kept  a  stock  of  machines  for 
sale ;  that  the  machines  sold  by  the  accused  were  the  property 
of  the  company,  and  were  manufactured  by  it  out  of  the  State, 
and  in  accordance  with  specifications  of  a  patent  of  the  United 
States,  granted  in  1879,  to  one  W.  C.  Hicks,  and  by  him  trans- 
ferred to  the  company.  It  also  appeared  that  the  accused  had 
not  taken  out  a  license  to  sell  the  machines  in  Henrico  county, 
and  was  not  himself  taxed  as  a  merchant,  and  had  not  taken 
Qj'ders  for  the  machines,  on  commission  or  otherwise. 

On  the  trial,  his  counsel  requested  the  court  to  instruct  the 
jury  that  if  they  believed  the  Singer  Manufacturing  Company 
h^d  paid  for  a  general  merchant's  license  for  the  year  begin- 
ning May  1,  1880,  and  received  such  license,  or  that  the  ma- 
chines sold  were  constructed  according  to  the  specifications  of 
the  patent  held  by  the  company,  and  that  the  accused  was 
acting  in  the  sales  made  only  as  its  employee,  he  was  entitled 
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to  a  verdict  of  acquittal.  The  court  refused  to  give  these  in- 
structions, and,  at  the  request  of  the  attornej'  for  the  common- 
wealth, instructed  the  jury,  in  suhstance,  that  if  they  believed 
the  accused  had,  at  dift'erent  times  within  the  year  previous  to 
the  indictment,  sold  or  offered  to  sell  in  Henrico  count}',  to  its 
citizens,  Singer  sewing  machines  manufactured  beyond  the 
State,  and  at  the  time  he  was  neither  the  manufacturer  him- 
self nor  the  owner  of  them,  and  was  not  taxed  as  a  merchant 
in  the  county,  and  had  not  taken  orders  therefor,  on  commis- 
sion or  otherwise,  and  had  not  obtained  a  license  to  sell  the 
same  in  the  county,  and  had  not  paid  to  the  proper  officer  the 
tax  imposed  by  law  for  selling  the  same  in  that  county,  they 
should  find  him  guilty. 

The  jury  found  the  accused  guilty,  and  he  was  sentenced  to 
pay  a  fine  of  fifty  dollars,  besides  costs.  On  appeal  to  the 
Circuit  Court  of  the  county  this  judgment  was  affirmed,  and 
on  further  appeal  to  the  Supreme  Court  of  Appeals  of  the 
State  the  judgment  of  the  Circuit  Court  was  affirmed.  To 
review  the  latter  judgment  the  case  is  brought  here  on  writ  of 
error. 

Meredith  ^  Cocke,  for  plaintiff  in  error. 

James  G.  Field,  Attorney -General  of  Virginia,  for  defendant 
in  error. 

Field,  J. — In  the  County  Court  where  the  accused  was  tried 
the  only  defense  presented  by  his  instructions  was,  that  he 
was  acting  as  the  agent  of  the  Singer  Manufacturing  Com- 
pany, which  had  a  license  from  the  State  as  a  resident  mer- 
chant in  Richmond  to  sell  the  machines,  and  also  held  a  patent 
of  the  United  States  authorizing  it  to  manufacture  and  sell 
them  anywhere  in  the  United  States.  To  this  defense  the 
answer  is  obvious.  The  license  being  limited  to  the  city  of 
Eichmond,  gave  no  authority  to  the  company  to  sell  the  ma- 
chines elsewhere,  and  of  course  gave  none  to  its  agent.  Be- 
sides, the  question  as  to  the  extent  of  the  territorial  operation 
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of  the  license  depended  upon  the  construction  given  by  the 
Court  of  Appeals  of  the  State  to  the  statute,  and  its  decision 
thereon  is  not  open  to  review  by  iis.  And  the  right  conferred 
by  the  patent  laws  of  the  United  States  to  inventors  to  sell 
their  inventions  and  discoveries  does  not  take  the  tangible 
property,  in  which  the  invention  or  discovery  may  be  exhib- 
ited or  carried  into  eft'ect,  from  the  operation  of  the  tax  and 
license  laws  of  the  State.  The  combination  of  difiierent  mate- 
rials, so  as  to  produce  a  new  and  valuable  product  or  result,  or 
to  produce  a  welWinowu  product  or  result  more  rapidly  or 
better  than  before,  which  constitutes  the  invention  or  discov- 
ery, cannot  be  forbidden  by  the  State,  nor  can  the  sale  of  the 
article  or  machine  produced  be  restricted,  except  as  the  pro- 
duction and  sale  of  other  articles  for  the  manufacture  of  which 
no  invention  or  discovery  is  patented  or  claimed  may  be 
forbidden  or  restricted. 

The  patent  for  a  dynamite  powder  does  not  prevent  the 
State  from  prescribing  the  conditions  of  its  manufacture,  stor- 
age, and  sale,  so  as  to  protect  the  community  from  the  danger 
of  explosion.  A  patent  for  the  manufacture  and  sale  of  a 
deadly  poison  does  not  lessen  the  right  of  the  State  to  control 
its  handling  and  use.  The  legislation  respecting  the  articles 
which  the  State  may  adopt  after  the  patents  have  expired,  it 
may  equally  adopt  during  their  continuance.  It  is  only  the 
right  to  the  invention  or  discovery — the  incorporeal  right — 
which  the  State  cannot  interfere  with.  Congress  never  intend- 
ed that  the  patent  laws  should  displace  the  police  powers  of 
the  States — meaning  by  that  term  those  powers  by  which  the 
health,  good  order,  peace,  and  general  welfare  of  the  commu- 
nity are  promoted.  Whatever  rights  are  secured  to  inventors 
must  be  enjoyed  in  subordination  to  this  general  authority  of 
the  State  over  all  property  within  its  limits. 

These  views  find  support  in  the  language  of  this  court  in 
Patterson  v.  Kentucky,  97  U.  S.,  601.  There  a  party  was  con- 
victed of  violating  a  statute  of  the  State  regulating  the  in- 
spection and  gauging  of  oils  and  fluids,  the  product  of  coal, 
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petroleum,  or  other  bituminous  substances.  The  statute  pro- 
vided that  such  oils  and  fluids  should  be  inspected  by  an  au- 
thorized officer  of  the  State  before  being  used,  sold,  or  offered 
for  sale,  and  required  the  inspector  to  brand,  according  to  the 
fact,  casks  and  barrels  of  the  oil  with  the  words  "standard 
oil,"  or  with  the  words  "  unsafe  for  illuminating  purposes." 
It  imposed  a  penalty  for  selling  or  offering  for  sale  in  the  State 
such  oils  and  fluids  as  had  been  condemned.  A  particular  oil, 
known  as  the  Aurora  oil,  which  had  been  thus  condemned, 
was  sold  by  the  accused.  A  patent  for  the  oil  had  been  issued 
by  the  United  States  to  a  party  who  had  assigned  it  to  him, 
and  iu  defense  to  the  indictment  he  asserted  the  right  under 
the  patent  to  sell  the  oil  in  any  part  of  the  United  States,  and 
that  no  State  could,  consistently  with  the  Federal  Constitution 
and  the  laws  of  Congress,  prevent  or  obstruct  its  exercise. 
But  the  court  held  this  construction  of  the  Constitution  and 
laws  to  be  inadmissible,  and  that  the  right  was  to  be  exercised 
in  subordination  to  the  general  powers  which  the  several  States 
possessed  over  their  purely  domestic  aifairs,  whether  of  internal 
commerce  or  police.  After  some  just  observations  upon  the 
police  powers  of  the  State,  their  extent  and  object,  and  a  ref- 
erence to  previous  decisions,  the  court  said,  speaking  thi-ough 
Mr.  Justice  Harlan : 

"These  considerations,  gathered  from  the  former  decisions 
of  this  court,  would  seem  to  justify  the  conclusion  that  the 
right  which  the  patentee  or  his  assignee  possesses  in  the  prop- 
erty created  by  the  application  of  a  patented  discovery  must 
be  enjoyed  subject  to  the  complete  and  salutary  power — with 
which  the  States  have  never  parted — of  so  deflning  and  regu- 
lating the  sale  and  use  of  property  within  their  respective  lim- 
its as  to  afford  protection  to  the  many  against  the  injurious 
conduct  of  the  few.  The  right  of  property  in  the  physical 
substance  which  is  the  fruit  of  the  discovery  is  altogether  dis- 
tinct from  the  right  in  the  discovery  itself,  just  as  the  property 
in  the  instruments  or  plates  by  which  copies  of  a  map  are  mul- 
tiplied is  distinct  from  the  copyright  of  the  map  itself."    And 
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again,  the  enjoyment  of  the  right  in  the  discovery  "may  be 
secured  and  protected  by  national  authority  against  all  inter- 
ference; but  the  use  of  the  tangible  property  which  comes  into 
existence  by  the  application  of  the  discovery  is  not  beyond 
the  control  of  State  legislation  simply  because  the  patentee 
acquires  a  monopoly  in  his  discovery." 

In  accordance  with  the  views  thus  expressed,  we  can  find 
no  objection  to  the  legislation  of  Virginia  in  requiring  a  license 
for  the  sale  of  the  sewing  machines  by  reason  of  the  grant  of 
letters-patent  for  the  invention. 

There  is,  however,  an  objection  to  its  legislation  arising  from 
its  discriminating  provisions  against  non-resident  merchants 
and  their  agents,  and  this  is  presented  by  the  instructions 
given  to  the  jury  at  the  request  of  the  attorney  of  the  com- 
monwealth. 

The  fortj--tifth  section  of  the  revenue  law  declares  that "  any 
person  who  shall  sell  or  offer  for  sale  the  manufactured  articles 
or  machines  of  other  States  or  Territories,  unless  he  be  the  own- 
er thereof  and  taxed  as  a  merchant,  or  take  orders  therefor, 
on  commission  or  otherwise,  shall  be  deemed  to  be  an  agent " 
for  the  sale  of  those  articles,  and  shall  not  act  as  such  without 
taking  out  a  license  therefor.  A  violation  of  this  provision 
subjects  the  offender  to  a  tine  of  not  less  than  fifty  dollars  nor 
more  than  one  hundred  dollars  for  each  offense. 

The  forty-sixth  section  fixes  the  license  tax  of  the  agent  for 
the  sale  of  such  articles  at  twenty-five  dollars.  The  license 
only  gives  him  a  right  to  sell  in  the  county  or. corporation  for 
which  it  is  issued.  If  he  sells  or  offers  to  sell  in  other  coun- 
ties or  corporations,  he  must  pay  in  each  an  additional  tax  of 
ten  dollars.  The  section  then  declares  that  "all  persons,  other 
than  resident  manufacturers  or  their  agents,  selling  articles 
manufactured  in  this  State  shall  pay  the  specific  license  tax 
imposed  by  this  section." 

By  these  sections,  read  together,  we  have,  this  result:  the 
agent  for  the  sale  of  articles  manufactured  in  other  States 
must  first  obtain  a  license  to  sell,  for  which  he  is  required  to 
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pay  a  specific  tax  for  each  county  in  which  he  sells  or  offers  to 
sell  them;  while  the  agent  for  the  sale  of  articles  manufac- 
tured in  the  State,  if  acting  for  the  manufacturer,  is  not  re- 
quired to  obtain  a  license  or  pay  any  license  tax.  Here  there 
is  a  clear  discrimination  in  favor  of  home  manufacturers  and 
against  the  manufacturers  of  other  States.  Sales  by  manufac- 
turers are  chiefly  effected  through  agents.  A  tax  upon  their 
agents  when  thus  engaged  is,  therefore,  a  tax  upon  them ;  and 
if  this  is  made  to  depend  upon  the  foreign  character  of  the 
articles,  that  is,  upon  their  having  been  manufactured  without 
the  State,  it  is  to  that  extent  a  regulation  of  commerce  in  the 
articles  between  the  States.  It  matters  not  whether  the  tax  be 
laid  directly  upon  the  articles  sold  or  in  the  form  of  licenses 
for  their  sale.  If  by  reason  of  their  foreign  character  the 
State  can  impose  a  tax  upon  them,  or  upon  the  person  through 
whom  the  sales  are  effected,  the  amount  of  the  tax  will  be  a 
matter  resting  in  her  discretion.  She  may  place  the  tax  at  so 
high  a  figure  as  to  exclude  the  introduction  of  the  foreign  arti- 
cle and  prevent  competition  with  the  home  product.  It  was 
against  legislation  of  this  discriminating  kind  that  the  framers 
of  the  Constitution  intended  to  guard  when  they  vested  in 
Congress  the  power  to  regulate  commerce  among  the  several 
States. 

In  Welton  v.  State  of  Missouri  we  expressed  at  length  our 
views  on  the  subject,  and  to  our  opinion  we  may  refer  for  their 
statement.  No  one  questions  the  general  power  of  the  State 
to  require  licenses  for  the  various  pursuits  and  occupations  con- 
ducted within  her  limits  and  to  fix  their  amount  as  she  may 
choose,  and  no  one  on  this  bench — certainly  not  the  writer  of 
this  opinion — would  wish  to  limit  or  qualify  it  in  any  respect, 
except  when  its  exercise  may  impinge  upon  the  just  authority 
of  the  Federal  government  under  the  Constitution,  or  the  lim- 
itations prescribed  by  that  instrument.  But  where  a  power  is 
veste/I  exclusively  in  that  government,  and  its  exercise  is  essen- 
tial to  the  perfect  freedom  of  commercial  intercourse  between 
the  several  States,  any  interfering  action  by  them  must  give 
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way.     This  was  stipulated  in  the  indissoluble  covenant  by 
which  we  became  one  people. 

In  a  recent  case  we  had  occasion  to  consider  at  some  length 
the  extent  of  the  commercial  power  vested  in  Congress,  and 
how  far  it  is  to  be  deemed  exclusive  of  State  authority.  Re- 
ferring to  the  great  variety  of  subjects  upon  which  Congress, 
under  that  power,  can  act,  we  said  that  "some  of  them  are 
national  in  their  character,  and  admit  and  require  uniformity  of 
regulation,  affecting  alike  all  the  States;  othei's  are  local,  or  are 
mere  aids  to  commerce,  and  can  only  be  properly  regulated  by 
provisions  adapted  to  their  special  circumstances  and  localities. 
Of  the  former  class  maybe  mentioned  all  that  portion  of  com- 
merce with  foreign  countries  or  between  the  States  which  con- 
sists in  the  transportation,  purchase,  sale,  and  exchange  of  com- 
modities. Here  there  can,  of  necessity,  be  only  one  system  or 
plan  of  regulations,  and  that  Congress  alone  can  prescribe. 
Its  non-action  in  such  cases,  with  respect  to  any  particular 
commodity  or  mode  of  transportation,  is  a  declaration  of  its 
purpose  that  the  commerce  in  that  commodity'  or  by  that  means 
of  transportation  shall  be  free.  There  would  otherwise  be  no 
security  against  conflicting  regulations  of  different  States,  each 
discriminating  in  favor  of  its  own  products  and  citizens  and 
against  the  products  and  citizens  of  other  States."  (County 
of  Mobile  v.  Kimball,  102  U.  S.) 

Commerce  among  the  States  in  any  commodity  can  onlj'  be 
free  when  the  commodity  is  exempted  from  all  discriminating 
regulations  and  burdens  imposed  by  local  authority  by  reason 
of  its  foreign  grown  or  manufacture. 

The  judgment  of  the  Supreme  Court  of  Appeals  of  Vir- 
ginia must  therefore  be  reversed,  and  the  cause  remanded  to 
it  for  further  proceedings  in  accordance  with  this  opinion; 
and  it  is  so  ordered. 

Eeversbd. 
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William  Neal  v.  The  State  of  Delaware. 

1.  The  petition  of  the  plaintiff  in  error — a  man  of  color,  inilioted  for  rape 

in  one  of  the  courts  of  Delaware — for  the  removal  of  the  prosecution 
into  the  Circnit  Court  of  the  United  States,  was  properly  disiegarclecl. 

2.  Tlie  Constitution  of  Delaware  adopted  in  1831,  and  tlie  words  of  which 

have  never  been  changed,  gave  the  riglit  of  sullVage,  with  a  few  spe- 
cial exceptions,  to  free  white  male  citizens ;  and  tlie  statute  of  the 
State  adopted  in  1848,  and  never  repealed,  restricts  the  selection  of 
jurors  to  those  qualified  to  vote  at  a  general  State  election. 

3.  The  legal  effect  of  the  adoption  of  the  amendments  to  the  Federal  Con- 

stitution, and  tlie  laws  passed  for  their  enforcement,  was  to  annul  so 
mucl)  of  the  State  Constitution  as  was  inconsistent  tlierewith,  ineluil- 
ing  the  provision  confining  suffrage  to  the  white  race  ;  and  thencefor- 
ward the  jury  statute  was  enlarged  in  its  operation,  so  as  to  render 
colored  citizens,  otlierwise  qualified,  competent  to  serve  on  juries  in 
the  State  courts. 

4.  The  presumption  should  be  indulged,  in  the  first  instance,  tliat  tiie 

State  recognizes,  as  is  its  plain  duty,  an  amendmetit  of  the  Federal 
Constitution,  from  the  time  of  its  adoption,  as  binding  on  all  of  its 
citizens  and  every  di'partment  of  its  government,  and  to  be  enforced 
within  its  limits,  without  reference  to  any  inconsistent  provisions  in 
its  own  Constitution  or  statutes. 

5.  In  this  case  tliat  presumption  is  strengthened  and  bec.imes  conclusive 

not  only  by  reason  of  the  dii'ect  adjudication  of  the  State  couit  rec- 
ognizing the  modification  of  the  State  Constitution  by  reason  of  the 
amendments  to  the  I^'ational  Constitution,  but  by  the  entire  absence 
of  any  statutory  enactments,  since  the  adoption  of  the  amendments, 
indicating  that  the  State,  by  its  constituted  authorities,  does  not  rec- 
ognize in  the  fullest  legal  sense  their  legal  effect  upon  the  Constitu- 
■     tion  and  laws  of  the  State. 

6.  Had  the  State,  sinee  the  adoption  of  the  fourteenth  amendment,  passed 

any  statute  in  conflict  with  its  provisions,  or  had  its  judicial  tribunals, 
by  their  decisions,  repudiated  that  amendment  as  a  part  of  the  supreme 
law  of  the  land,  or  declared  the  acts  passed  to  enforce  its  provisions 
to  be  inopei'ative  and  void,  there  would  have  been  just  ground  to  hold 
that  the  case  was  one  embraced  by  section  641  of  the  Bevised  Statutes, 
and  tiierefore  removable  into  the  Circuit  Court  of  tlie  United  States. 

7.  The  alleged  exclusion  from  the  grand  jury  that  found  and  from  the 

petit  jury  that  was  summoned  to  try  this  indictment  of  citizens  of 
the  African  race,  because  of  their  race,  did  not  result  from  the  Con- 
stitution or  laws  of  the  State  as  expounded  by  its  higliest  judicial 
tribunal ;  and  consequently  the  accused  was  not  entitled  to  the  re- 
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moval  of  the  pi'oseciition  info  the  Circuit  Court.  Such  exclusion, 
liowevcr,  if  made  by  the  jniy  commissioners,  without  aittlioritj"^  de- 
rived from  tlie  Constitution  and  laws  of  the  State,  was  a  violation  of 
the  prisoner's  riijhts,  under  tlie  Constitution  and  laws  of  tlie  United 
States,  which  the  trial  court  was  bound  to  redress ;  and  the  remedy 
for  any  failure  in  that  respect  is  nltimately  in  this  court  upon  writ  of 
error  to  tlie  State  court. 

8.  Upon  the  showing  made  by  the  accused,  the  motions  to  quash  the 

indictment  and  the  panels  of  jurors  should  liave  been  sustained. 

9.  The  doctrines  announced  in  Straudor  v.  West  Virginia,  Virginia  v. 

Elves,  and  ex  parte  Virginia,  100  U.  S.,  303,  313,  and  339,  reaffirmed. 

Ekror  to  the  Court  of  Oyer  and  Terminer  of  New  Castle 
county,  State  of  Delaware. 

Anthony  Higgins  and  Charles  Bevens,  for  plaintiff  in  error. 

George  Gray,  Attorney -General  of  Delaioare,  for  defendant  in 
error. 

Harlan,  J. — The  plaintiff  in  error,  a  citizen  of  the  African 
race,  was,  on  the  11th  May,  1880,  indicted  in  the  court  of  gen- 
eral sessions  of  the  peace  and  jail  delivery  of  New  Castle  county, 
in  the  State  of  Delaware,  for  the  crime  of  rape — an  ofl'ense  pun- 
ishable, under  the  laws  of  that  State,  with  death.  The  indict- 
ment, upon  writ  of  certiorari  sued  out  by  the  attorney-general 
of  the  State,  was  removed  for  trial  into  the  Court  of  Oyer  and 
Terminer  for  the  same  county,  the  highest  judicial  tribunal 
of  Delaware  in  which  the  decision  of  such  a  case  could  be  had. 
In  the"  latter  court,  the  accused,  by  counsel  specially  assigned 
for  his  defense,  tiled  a  petition,  veritied  by  his  oath,  for  the 
removal  of  the  prosecution  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Delaware. 

The  general  grounds  alleged  for  removal  were  that  the  grand 
jurors  who  returned  the  indictment  and  the  petit  jurors  who 
were  summoned  to  try  the  case  were  of  the  white  race  exclu- 
sively ;  that  all  citizens  of  the  African  race,  though  otherwise 
qualitied,  had,  by  virtue  of  the  Constitution  and  laws  of  the 
State,  been  excluded  from  the  lists  of  grand  and  petit  jurors 
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because  of  their  race  and  color ;  that,  in  fact,  persons  of  that 
race,  though  otherwise  qualified,  have  always,  in  said  county 
and  State,  been  excluded  because  of  their  color  from  service 
on  juries ;  and  consequently  that  the  accused  had  been,  and  in 
the  trial  of  his  case  would  be,  denied  the  equal  protection  in 
the  laws,  and  the  full  aud  equal  benefit  of  all  laws  and  proceed- 
ings in  that  State  for  the  security  of  his  person  as  is  enjoyed 
by  the  white  race. 

The  -removal  was  denied,  as  were  motions,  subsequently 
made  in  behalf  of  the  accused,  to  quash  the  indictment  and 
the  panels  of  grand  and  petit  jurors.  A  trial  was  had  before 
a  jury  composed  wholly  of  white  persons,  and  a  verdict  of 
guilty  having  been  returnfed,  it  was,  on  the  27th  of  May,  1880, 
adjudged  that  the  accused  suffer  deatli  by  hanging.  From 
that  judgment  this  writ  of  error  has  been  prosecuted. 

The  assignments  of  error  are  numerous,  but  they  are  all 
embraced  by  the  general  proposition  that  the  court  (srred  as 
well  in  proceeding  with  the  trial  after  the  petition  for  removal 
was  tiled,  as  in  denying  the  motions  to  quash  the  indictment 
and  the  panels  of  jurors. 

The  first  question  to  which  our  attention  will  be  directed 
relates  to  the  assertion  by  the  accused  of  the  right  of  removal 
under  section  641  of  the  Revised  Statutes.  That  section  de- 
clares that  "when  any  civil  suit  or  criminal  prosecution  is 
commenced  in  any  State  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied  or  cannot- enforce  in  the 
judicial  tribunals  of  the  State,  or  in  the  part  of  the  State,  where 
such  suit  or  prosecution  is  pending,  any  right  secured  to  him 
by  any  law  providing  for  the  equal  civil  rights  of  the  citizens 
of  the  United  States,  *  *  *  such  suit  or  prosecution  may, 
upon  the  petition  of  such  defendant  filed  in  said  State  court  at 
any  time  before  the  trial  or  final  hearing  of  the  cause,  stating 
the  facts,  aud  verified  by  oath,  be  removed  for  trial  into  the 
next  Circuit  Court  to  be  held  in  the  district  where  Lt  is  pend- 
ing. Upon  the  filing  of  such  petition  all  further  proceedings 
in  the  State  court  shall  cease,"  &c. 
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In  Strauder  n.'West  Virginia,  100  U.  S.,  303;  Virginian. 
Rives,  Id.,  313 ;  and  ex  parte  Virginia,  Id.,  339,  that  section  of 
the  Revised  Statutes  was  the  subject  of  careful  examination, 
in  connection  with  section  1977,  which  declares  that  "all  per- 
sons within  the  jurisdiction  of  the  United  States  shall  have  the 
same  right,  in  every  State  and  Territory,  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and  to  the  full  and 
equal  benetit  of  all  laws  and  proceedings  for  the  security  of 
persons  and  property  as  is  enjoyed  by  white  persons,  and  shall 
be  subject  to  like  pains,  penalties,  taxes,  licenses,  and  exactions 
of  every  kind,  and  no  other."  We  also  considered  the  validity 
and  scope  of  the  act  of  Congress  approved  March  1,  1875, 
which,  among  other  things,  declare^  that  "no  citizen,  possess- 
ing all  other  qualiiications  which  are  or  may  be  prescribed  bj' 
law,  shall  be  disqualified  from  service  as  grand  or  petit  jurors 
in  any  court  of  the  United  States,  or  of  any  State,  on  account 
of  race,  color,  or  previous  condition  of  servitude."  (18  Stat., 
pt.  3,  336.) 

In  those  cases  it  was  ruled  that  these  statutory  enactments 
were  constitutional  exertions  of  the  power  to  pass  appropriate 
legislation  for  the  enforcement  of  the  provisions  of  the  four- 
teenth amendment,  which  was  designed  primarily,  as  we  held, 
to  secure  to  the  colored  race,  thereby  invested  with  the  rights, 
privileges,  and  responsibilities  of  citizenship,  the  enjoyment  of 
all  the  civil  rights  that,  under  the  law,  are  enjoyed  by  white 
persons ;  that  while  a  State,  consistently  with  the  purposes  for 
which  that  amendment  was  adopted,  n)ay  contine  the  selection 
of  jurors  to  males,  to  freeholders,  to  citizens,  to  persons  with- 
in certain  ages,  or  to  persons  having  educational  qualifications, 
a  denial  to  citizens  of  the  African  race  because  of  their  color 
of  the  right  or  privilege  accorded  to  white  citizens,  of  partici- 
pating, as  jurors,  in  the  administration  of  justice,  is  a  discrimi- 
nation against  the  former  inconsistent  with  the  amendment, 
and  within  the  power  of  Congress,  by  appropriate  legislation, 
to  prevent;  tftat  to  compel  a  colored  man  to  submi^t  to  a  trial 
before  a  jury  drawn  from  a  panel  from  which  was  excladed. 
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because  of  their  color,  every  man  of  his  race,  however  well 
qualified  by  education  and  character  to  discharge  the  functions  , 
of  jurors,  was  a  denial  of  the  equal  protection  of  the  laws,  and 
that  such  exclusion  of  the  black  race  from  juries  because  of 
their  color  was  not  less  forbidden  by  law  than  would  be  the 
exclusion  from  juries,  in  the  States  where  the  blacks  have  the 
majority,  of  the  white  race  because  of  their  color. 

But  it  was  also  ruled  in  the  cases  cited  that  the  constitu- 
tional amendment  was  broader  than  the  provisions  of  section 
641  of  the  Revised  Statutes;  that  since  that  section  only  au- 
thorized a  removal  before  trial,  it  did  not  embrace  a  case  in 
which  a  right  is  denied  by  judicial  action  during  the  trial,  or 
in  the  sentence,  or  in  the, mode  of  executing  the  sentence ;  that 
for  denials  arising  from  judicial  action,  after  the  trial  com- 
menced, the  remedy  lay  in  the  revisory  power  of  the  higher 
courts  of  the  State,  and  ultimately  in  the  power  of  review 
which  this  court  may  exercise  over  their  judgments,  whenever 
rights,  privileges,  or  imnmnities  secured  by  the  Constitution  or 
laws  of  the  United  States  are  withheld  or  violated ;  and  that 
the  denial  or  inability  to  enforce,  in  the  judicial  tribunals  of 
the  States,  rights  secured  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  -United  States,  to  which  section 
641  refers,  is  primarily,  if  not  exclusively,  a  denial  of  such 
rights,  or  an  inability  to  enforce  them,  resulting  from  the  Con- 
stitution or  laws  of  the  State,  rather  than  a  denial  first  made 
manifest  at  the  trial  of  the  case.  We  held  that  Congress  had 
not  authorized  a  removal  where  jury  commissioners  or  other 
subordinate  officers  had,  without  authority  derived  from  the 
Constitution  and  laws  of  the  State,  excluded  colored  citizens 
from  juries  because  of  their  race. 

The  essential  question,  therefore,  is  whether,  at  the  time  the 
petition  for  removal  was  filed,  citizens  of  the  African  race, 
otherwise  qualified,  were,  by  reason  of  the  Constitution  and 
laws  of  Delaware,  excluded  from  service  on  juries  because  of 
their  color.  The  court  below,  all  the  judges  concurring,  held 
that  no  such  exclusion  was.i'equired  or  authorized  by  the  Con- 
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stitution  or  laws  of  the  State,  and  consequently  that  the  case 
was  not  embraced  by  the  removal  statute  as  construed  by  this 
court. 

The  correctness  of  this  opinion  will  now  be  considered. 

The  Constitution  of  Delaware  adopted  in  1831,  the  words  of 
which  upon  the  subject  of  suffrage  had  not  beeu  changed  when 
the  petition  for  removal  was  filed,  nor  since,  restricts  the  right 
of  suffrage  at  general  elections  to  free  lohite  male  citizens,  of 
the  age  of  twenty-two  years  and  upwards,  who  had  resided  in 
the  State  one  year  next  before  the  election,  and  the  last  month 
thereof  in  the  county  where  he  otters  to  vote,  and  who,  within 
two  years  next  before  the  election,  had  paid  a  county  tax,  which 
shall  have  been  assessed  at  least  six  months  before  such  elec- 
tion— the  prerequisite  of  a  payment  of  tax  being  dispensed 
with  in  the  case  of  free  white  male  citizens  between  twenty- 
one  and  twenty-two  years  of  age,  having  the  prescribed  resi- 
dence in  the  State  and  county.  The  only  persons  excluded 
by  that  Constitutioti  from  suffrage  are  those  in  the  military, 
naval,  or  marine  service  of  the  United  States  stationed  in 
Delaware,  idiots,  insane  persons,  paupers,  and  those  convicted 
of  felonies. 

The  statutes  of  Delaware  adopted  in  1848,  and  in  force  at 
the  trial  of  this  case,  provided  for  an  annual  selection  by  the 
Levy  Court  of  the  county  of  persons  to  serve  as  grand  and  petit 
jurors,  and  from  those  so  selected  the  prothonotary  and  clerk 
of  the  peace  were  required  to  draw  the  names  of  such  as  should 
serve  for  that  year,  if  summoned.  They  further  provided  that 
all  quahfled  to  vote  at  the  general  election,  being  "  sober  and 
judicious  persons,"  shall  be  liable  to  serve  as  jurors,  except  pub- 
lic officers  of  the  State  or  of  the  United  States,  counsellors  and 
attorneys  at  law,  ordained  ministers  of  the  gospel,  officers  of 
colleges,  teachers  of  public  schools,  practicing  physicians  and 
surgeons  regularly  licensed,  cashiers  of  incorporated  banks, 
and  all  persons  over  seventy  years  of  age. 

It  is  thus  seen  that  the  statute,  by  its  reference  to  the  con- 
stitutional qualitieations  of  voters,  apparently  restricts  the  selec- 
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tion  of  jurors  to  ivhite  male  citizens,  being  voters  and  sober 
and  judicious  persons ;  and  althougii  it  only  declares  that  such 
citizens  shall  be  liable  to  serve  as  jurors,  the  settled  construc- 
tion of  the  State  court,  prior  to  the  adoption  of  the  fifteenth 
amendment,  was  that  no  citizen  of  the  African  race  was  com- 
petent under  the  law  to  serve  on  a  jurj-. 

Now,  the  argument  on  behalf  of  the  accused  is,  that  since 
the  statute  adopted  the  standard  of  voters  as  the  standard  for 
jurors,  and  since  Delaware  has  never,  by  any  separate  or  offi- 
cial action  of  its  own,  changed  the  latiguage  of  its  Constitution 
in  reference  to  the  class  who  may  exercise  the  elective  fran- 
chise, the  State  is  to  be  regarded,  in  the  sense  of  the  amend- 
ment and  of  the  laws  enacted  for  its  enforcement,  as  denying 
to  the  colored  race  within  its  limits,  to  this  day,  the  right,  upon 
equal  terms  with  the  white  race,  to  participate  as  jurors  in  the 
administration  of  justice — and  this  notwithstanding  the  adop- 
tion of  the  fifteenth  amendment  and  its  admitted  legal  effect 
upon  the  constitutions  and  laws  of  all  the  States  of  the  Union. 

But  to  this  argument,  when  urged  in  the  court  below,  the 
State  court  replied,  as  does  the  attorney-general  of  the  State 
here,  that  although  the  State  had  never,  by  a  convention  or 
popular  vote,  formallj'  abrogated  the  provision  in  its  State 
Constitution  restricting  suffrage  to  white  citizens,  that  result 
had  necessarily  followed,  as  matter  of  law,  from  the  incorpora- 
tion of  the  fourteenth  and  fifteenth  amendments  into  the  funda- 
mental law  of  the  nation ;  that  since  the  adoption  of  the  latter 
amendment  neither  the  legislative,  executive,  nor  judicial  au- 
thorities of  the  State  had,  in  any  mode,  recognized,  as  an  exist- 
ing part  of  its  Constitution,  that  provision  which,  in  words, 
discriminates  against  citizens  of  the  African  race  in  the  matter 
of  suftVage ;  and  consequently  that  the  statute  prescribing  the 
qualification  of  jurors  by  reference  to  the  qualifications  for 
voters  should  be  construed  as  referring  to  the  State  Constitu- 
tion as  modified  or  affected  by  the  fifteenth  amendment. 

The  question  thus  presented  is  of  the  highest  moment  to 
that  race  the  security  of  whose  rights  of  life,  liberty,  and  prop- 
3  v2 
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erty,  and  to  the  equal  protection  of  the  laws,  was  the  primary 
object  of  the  recent  amendments  to  the  National  Constitution. 
Its  solution  is  confessedly  attended  by  many  diflBculties  of  a 
serious  nature,  which  might  have  been  avoided  by  more  ex- 
plicit language  in  the  statutes  passed  for  the  enforcement  of 
the  amendiiients.  Much  has  been  left  by  the  legislative  de- 
partment to  mere  judicial  construction.  But,  upon  the  fullest 
consideration  we  have  been  able  to  give  the  subject,  our  con- 
clusion is  that  the  alleged  discrimination  in  the  State  of  Dela- 
ware, against  citizens  of  the  African  race,  in  the  matter  of 
service  on  juries,  does  not  result  from  its  Constitution  and 
laws. 

Beyond  question  the  adoption  of  the  fifteenth  amendment 
had  the  effect  in  law  to  remove  from  the  State  Constitution, 
,or  render  inoperative,  that  provision  which  restricts  the  right 
.of  suffrage  to  the  white  race.  Thenceforward  the  statute 
•which  prescribed  the  qualification  of  jurors  was  itself  enlarged 
in  its  operation  so  as  to  embrace  all  who,  by  the  State  Consti- 
tution as  modified  by  the  supreme  law  of  the  land,  were  quali- 
fied to  vote  at  a  general  election.  The  presumption  should  be 
indulged,  in  the  first  instance,  that  the  State  recognizes  as  its 
plain  duty  an  amendment  of  the  Federal  Constitution,  from 
the  time  of  its  adoption,  as  binding  on  all  of  its  citizens  and 
every  department  of  its  government,  and  to  be  enforced  within 
its  limits  without  reference  to  any  inconsistent  provisions  in  its 
own  Constitution  or  statutes.  In  this  case  that  presumption  is 
strengthened,and,  indeed,  becomes  conclusive,  not  only  by  the 
direct  adjudication  of  the  State  court  as  to  what  is  the  funda- 
mental law  of  Delaware,  but  by  the  entire  absence  of  any 
statutory  enactments, or  any  adjudication,  since  the  adoption  of 
the  fifteenth  amendment,  indicating  that  the  State,  by  its  con- 
stituted authorities,  does  not  recognize  in  the  fullest  legal  sense 
the  binding  force  of  that  amendment  and  its  effect  in  modi- 
fying the  State  Constitution  upon  the  subject  of  sufi'rage. 

This  abundantly  appears  from  the  separate  opinions  in  this 
case  of  the  judges  composing  the  Court  of  Oyer  and  Terminer. 
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Comegys,  C.  J'.,  alluding  to  the  fifteenth  amendment  and  the 
act  of  March  1,  1875,  said : 

"Returning  to  the  point — that  our  laws  forbid  the  selection 
of  colored  persons  as  jurors.  "We  answer  this  by  saying  thnt 
we  have  no  such  laws.  *  *  *  The  fourteenth  amendment, 
therefore,  and  the  act  of  1875  passed  by  Congress  as  appro- 
priate legislation  for  its  enforcement,  or  either,  are  superior  to 
our  State  Constitution,  and  it  had  to  give  way  to  them,  and 
it  did  so  give  waj',  and  was  repealed,  so  far  as  the  word 
'white'  is  mentioned  therein  as  a  qualification  for  a  voter  at 
a  general  election,  as  soon  as  the  amendment  was  proclaimed 
to  be  adopted,  and  has  been  so  understood  and  treated  by  all 
persons  in  this  State  from  that  time  forth.  Ever  since  tlie 
last  civil  rights  bill  was  passed  by  Congress  negroes  have  been 
admitted  as  witnesses  in  all  cases,  civil  and  criminal,  tried  in 
our  courts ;  whereas  before  they  could  give  no  evidence  in 
any  such  cases  against  a  white  person  except  in  case  of  crime, 
and  to  prevent  a  failure  of  justice,  when  no  white  person  was 
present  at  the  time  of  the  transaction  competent  to  give  testi- 
mony. There  is,  then,  an  excision  or  erasure  of  the  word 
'white 'in  the  qualification  of  voters  in  this  State;  and  the 
Constitution  is  now  to  be  construed  as  if  such  word  had  never 
been  there.  We  have,  then,  no  law  of  this  State  forbidding 
the  Levy  Court  to  select  negroes  as  jurors  because  they  are 
negroes,  if  in  their  judgment  they  are  otherwise  qualified." 

Wales,  J.,  said:  "We  know,  from  actual  and  personal  knowl- 
edge of  the  history  of  the  times,  that  since  the  adoption  of  the 
fifteenth  amendment  to  the  Federal  Constitution  the  provision 
in  the  Constitution  of  Delaware  limiting  the  right  to  vote  to 
free  white  male  citizens  has  been  virtually  and  practically  re- 
pealed and  annulled,  and  that  persons  of  color  otherwise  quali- 
fied have  exercised,  and  continue  to  exercise,  the  elective 
franchise  in  all  parts  of  this  State  with  the  same  freedom  as 
the  whites.  It  is  not  necessary  to  prove  this  fact.  *  *  * 
But  there  is  really  no  difiiculty  in  reaching  the  conclusion  that, 
under  the  law  regulating  the  selection  of  jurors,  the  colored 
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citizen  is  not  excluded.  That  law  was  intended  by  its  authors 
to  be  prospective  in  its  operation  and  etfect,  and  to  inckide 
all  who  would  become  voters  after  its  passage  us  well  as  the 
class  of  persons  who  were  then  entitled  to  vote.  It  was  not  a 
temporary  statute,  intended  only  to  provide  for  the  then  exist- 
ing state  of  things,  but  to  reach  forward  and  make  one  unvary- 
ing standard  for  the  qualification  of  a  juror,  to  wit,  that  he 
should  be  qualified  to  vote  at  the  general  election.  This  was 
not  the  sole  standard,  but  it  is  the  only  one  pertinent  to  the 
discussion  of  the  motion  to  remove.  Whoever  thereafter 
might  become  qualified  voters  in  the  State,  whether  by  virtue 
of  amendment  to  its  Constitution  or  by  virtue  of  'the  supreme 
law  of  the  land,'  that  overrides  and  supplants  State  constitu- 
tions and  State  laws,  eo.  insianti  became  qualified  for  selection 
and  service  as  jurors.  *  *  *  The  right  secured  to  the  col- 
ored man  under  the  fourteenth  amendment  and  the  civil  rights 
laws  is  that  he  shall  not  be  discriminated  against  solely  on  ac- 
count of  his  race  or  color,  and  it  follows  that  no  State  law  can 
for  that  cause  alone  exclude  him  from  the  jury  box;  nor  can 
a  State  officer  be  permitted,  in  the  performance  of  his  official 
duties,  to  purposely  keep  the  colored  man  off  the  jury  lists." 

Houston,  J.,  concurred  in  the  opinion  of  the  other  judges, 
and  expressed  his  surprise  that  the  petition  for  removal  con- 
tained the  statement  that  the  colored  man  is  not  a  voter  in 
Delaware  by  its  Constitution  and  laws.  "That,"  he  said,  "is 
not  true,  and  ought  not  to  be  asserted ;  because  there  is  not  a 
lawyer,  of  any  political  party,  that  has  ever  doubted,  since  the 
adoption  of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  that  the  word  'white'  in  our  Constitution 
was  entirely  stricken  out.  That  goes  to  the  root  of  the  whole 
matter,  and  there  is  no  discrimination  in  the  Constitution  or 
laws  of  our  State  against  colored  men  as  jurors." 

There  is  another  consideration  upon  this  branch  of  the  case 
which  is  entitled  to  weight.  In  some  of  the  States,  particu- 
larly those  in  which  slavery  formerly  existed,  no  alteration  of 
the  Con8titi).tion  was  possible  except  in  the  particular  mode 
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prescribed,  unless,  indeed,  the  people  assumed  to  disregard  the 
express  limitations  which  their  own  fundamental  law  imposed 
upon  the  power  of  amendment.  If  the  Constitution  is  obeyed, 
no  alteration  of  its  provisions  could,  in  some  of  the  States,  be 
effected  short  of  several  years;  and  if  the  position  taken  by 
counsel  be  correct,  so  long  as  the  mere  language  of  a  State 
Constitution  as  originally  framed  and  adopted  is  inconsistent 
with  tha,t  equality  of  civil  rights  secured  by  the  recent  amend- 
ments to  the  Federal  Constitution,  every  civil  suit  or  criminal 
prosecution  in  that  State  against  a  colored  man  would  be  remov- 
able, under  section  641  of  the  Revised  Statutes,  into  the  Circuit 
Court  of  the  United  States,  although  the  State,  by  all  its  organs 
of  authority — -legislative,  executive,  and  judicial — should  rec- 
ognize, without  reservation  or  qualification,  the  legal  effect  as 
well  of  the  amendments  as  of  the  statutes  enacted  to  enforce 
them.  We  cannot  believe  that  section  was  intended  by  Con- 
gress to  be  so  far-reaching  in  its  results,  or  that  its  reasonable 
construction  requires  us  to  hold  that  the  State  of  Delaware,  by 
its  Constitution  and  laws,  denies  or  prevents  or  impairs  the 
enforcement,  in  its  judicial  tribunals,  of  rights  secured  by  any 
law  providing  for  the  equal  civil  rights  of  citizens  of  the  Uni- 
ted States.  Had  the  State,  since  the  adoption  of  the  four- 
teenth amendment,  passed  any  statute  in  conflict  with  its  pro- 
visions or  with  the  laws  enacted  for  their  enforcement,  or  had 
its  judicial  tribunals  by  their  decisions  repudiated  that  amend- 
ment as  a  part  of  the  supreme  law  of  the  land,  or  declared 
the  acts  passed  to  enforce  its  provisions  to  be  inoperative  and 
void,  there  would  have  been  just  ground  to  hold  that  there 
was  such  a  denial  upon  its  part  of  equal  civil  rights,  or  such 
an  inability  to  enforce  them  in  the  judicial  tribunals  of  the 
State,  as,  under  the  Constitution  and  within  the  meaning  of 
section  641,  would  authorize  a  removal  of  the  suit  or  prosecu- 
tion to  the  Circuit  Court  of  the  United  States.  No  such  case 
is  presented  here.  The  discrimination  complained  of  does  not 
result  from  the  Constitution  or  laws  of  the  State  as  expounded 
by  its  highest  judicial  tribunal,  and  consequently  it  could  not 


830  Neal  v.  State  of  Delaware.        [Oct.  Term, 


opinion  of  the  court. 


be  made- manifest  until  after  tbe  trial  commenced  in  the  State 
court.  The  prosecution  against  the  plaintift'  in  error  was  not, 
therefore,  removable  into  the  Circuit  Court  under  section  641. 
In  thus  construing  the  statute  we  do  not  withhold  from  a  party 
claiming  that  he  is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  State  his  constitutional  equality  of  civil  rights, 
all  opportunity  of  appealing  to  the  courts  of  the  Union  for  the 
redress  of  his  wrongs;  for  if  not  entitled  under  the  statute  to 
the  removal  of  the  suit  or  prosecution,  he  may,  when  denied, 
at  the  trial  in  the  State  court  or  in  the  execution  of  its  judg- 
ment, any  right,  privilege,  or  immunity  given  or  secured  to 
him  by  the  Constitution  or  laws  of  the  United  States,  bring 
the  case  here  for  review. 

What  we  have  said  leads  to  the  conclusion  that  the  State 
court  did  not  err  in  disregarding  the  petition  for  removal. 

The  remaining  question  relates  to  the  denial  of  the  motions 
to  quash  the  indictment  and  the  panels  of  jurors.  The  grounds 
upon  which  the  motion^  are  placed  were  formally  and  distinctly 
stated,  and  are  fully  set  out  in  the  bill  of  exceptions.  They 
were  the  same  as  those  assigned  in  the  veritied  petition  tiled 
by  the  accused  for  the  removal  of  the  prosecution  into  the 
Circuit  Court  of  the  United  States,  viz.,  that  from  the  grand 
jury  that  found  and  from  the  petit  jury  that  was  summoned 
to  try  the  indictment  citizens  of  the  African  race,  qnaliiied  in 
all  respects  to  serve  as  jurors,  were  excluded  from  the  panels 
because  of  their  race  and  color;  and  that,  in  fact,  persons  of 
that  race,  though  possessing  all  the  requisite  qualifications, 
have  always  in  that  county  and  State  been  excluded  because 
of  their  race  from  serving  on  juries.  That  colored  persons 
have  always  been  excluded  from  juries  in  the  coui-ts  of  Dela- 
ware, was  conceded  in  argument,  and  was  likewise  conceded 
in  the  court  below.  The  chief  justice,  however,  accompanied 
that  concession  with  the  remark,  in  reference  to  this  case,  "  that 
none  but  white  men  were  selected  is  in  nowise  remarkable  in 
view  of  the  fact — too  notorious  to  be  ignored — that  the  great 
body  of  black  men  residing  in  this  State  are  utterly  unqualiiied 
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by  want  of  intelligence,  experience,  or  moral  integrity  to  sit 
on  juries."     The  exceptions,  he  said,  were  rare. 

Although,  for  the  reasons  we  have  given,  the  accused  was  not 
entitled  to  a  removal  of  this  prosecution  into  the  Circuit  Court 
of  the  United  States,  he  is  not  without  remedy  if  the  officers 
of  the  State  charged  with  the  duty  of  selecting  jurors  were 
guilty  of  the  offense  charged  in  the  defendant's  petition.  A 
denial,  upon  their  part,  of  the  right  of  the  accused  to  a  selec- 
tion of  grand  and  petit  jurors,  without  discrimination  against 
his  race  because  of  their  race,  would  be  a  violation  of  the 
Constitution  and  laws  of  the  United  States  which  the  trial 
court  was  bound  to  redress.  As  said  by  us  in  Virginia  v. 
Rives,  "  the  court  will  correct  the  wrong,  will  quash  the  indict- 
ment or  the  panel;  or,  if  not,  the  error  will  be  corrected  in  a 
superior  court,"  and  ultimately  in  this  court  upon  review. 
(105  U.  S.,  322.) 

We  repeat  what  was  said  in  that  case,  that  while  a  colored 
citizen,  party  to  a  trial  involving  his  life,  liberty,  or  property, 
cannot  claim,  as  matter  of  right,  that  his  race  shall  have  a  rep- 
resentation on  the  jury,  and  while  a  mixed  jury  in  a  particular 
case  is  not,  within  the  meaning  of  the  Constitution,  always  or 
absolutely  necessary  to  the  equal  protection  of  the  laws,  it  is  a 
right  to  which  he  is  entitled  "  that  in  the  selection  of  jurors 
to  pass  upon  his  life,  liberty,  or  property  there  shall  be  no 
exclusion  of  his  race  and  no  discrimination  against  them  be- 
cause of  their  color."  So  that  we  need  only  inquire  whether, 
upon  the  showing  made  by  the  accused,  the  court  erred  in 
overruling  the  motions  to  quash  the  indictment  and  the  panels 
of  jurors. 

We  are  informed  by  the  bill  of  exceptions  that  when  the 
motions  to  quash  were  made  it  was  agreed  between  the  State, 
by  its  attorney-general,  and  the  prisoner,  by  his  counsel,  with 
the  assent  of  the  court,  that  the  statements  and  allegations  in 
the  petition  for  removal  "should  be  taken  and  treated  and 
given  the  same  force  and  effect,  in  the  consideration  and  de- 
cision "  of  the  motions,  "  as  if  said  statements  and  allegations. 
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were  made  and  verified  by  the  defendant  in  a  separate  and 
distinct  affidavit."  The  only  object  which  the  prisoner's  coun- 
sel could  have  had  in  filing  the  affidavit  was  to  establish  the 
grounds  upon  which  the  motions  to  quash  were  rested.  It 
was  in  the  discretion  of  the  court  to  hear  the  motions  upon 
affidavit.  No  counter-affidavits  were  filed  in  behalf  of  the 
prosecution.  ISTor  does  it  appear  that,  at  the  trial,  the  State, 
by  its  attorney-general,  controverted  in  any  form  the  allega- 
tion, made  with  the  utmost  directness,  that  the  officers  of  the" 
State  had  purposely  excluded  from  the  juries,  because  of  their 
color,  citizens  of  the  African  race  qualified  to  perform  jury 
service.  Nor  does  the  bill  of  exceptions  disclose  any  sugges- 
tion or  intimation,  upon  the  part  of  the  State,  of  any  objection 
to  the  prisoner's  affidavit  as  evidence  in  support  of  the  motions. 
Under  these  circumstances,  without  any  evidence  by  affidavit 
or  otherwise,  upon  the  part  of  the  State,  the  motions  to  quash 
were  submitted  for  determination.  They  were  overruled  upon 
the  ground  that  "  no  evidence  had  been  produced  or  oifered 
by  the  accused  "  to  prove  that  the  alleged  exclusion  of  colored 
persons  from  the  juries  was  because  of  their  color.  The  court 
said  that  such  fact  of  exclusion  could  not  be  established  by  the 
circumstance  that  no  persons  of  the  African  race  were,  in  fact, 
on  the  panels ;  but  "  should  have  been  proven  affirmatively  on 
the  part  of  the  defendant,  and  by  competent  testimony,  outside 
of  his  affidavit,  before  said  motions  to  quash  could  be  granted." 
Thereupon — the  bill  of  exceptions  proceeds — ^before  the  trial 
commenced,  and  before  the  accused  had  ever  been  arraigned 
or  had  pleaded  to  the  indictment,  he  further  moved  the  court 
to  permit  him  to  produce,  as  witnesses  in  support  of  the  motions 
to  quash,  "  the  commissioners  of  the  Levy  Court,  and  the  clerk 
arid  bailiff  of  said  Levy  Court,  and  that  the  court  should  issue 
by  its  clerk  subpoenas  for  said  persons  as  witnesses  to  testify 
as  aforesaid."  To  the  granting  of  that  motion  the  attorney- 
general  of  the  State  objected,  and  his  objection  was  sustained. 
The  bill  shows  that  the  motion  to  go  into  further  proof  was 
denied  "on  the  ground  that  full  time  to  produce  such  witnesses 
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to  make  such  proof  had  existed  before  the  motion  was  heard ; 
that  application  for  leave  to  summon  witnesses  to  support  a  ■ 
motion  which  had  been  argued  and  refused,  because  of  want 
of  proof,  when  sufficient  time  had  existed  for  its  production, 
was  without  precedent  in  the  Court  of  Oyer  and  Terminer  in 
this  State,  and,  therefore,  in  this  case  the  motion  must  be 
treated  as  coming  too  late  to  be  granted." 

It  may  be  argued  that  the  ruling  of  the  court  whereby  the 
prisoner  was  denied  the  privilege,  after  the  motions  to  quash 
were  overruled,  and  before  the  trial  commenced,  of  making 
further  proof  in  support  of  the  charge  that  both  grand  and 
petit  juries  had  been  selected  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  is  not  the  subject  of  review  in 
this  court.  Without  discussing  that  proposition,  we  may  re- 
mark, with  entire  respect  for  the  court  below,  that  the  circum- 
stances, in  our  judgment,  warranted  more  indulgence  in.  the 
matter  of  time  than  was  granted  to  a  prisoner  whose  life  was 
at  stake,  and  who  was  too  poor  to  employ  counsel  of  his  own 
selection.  If  it  be  suggested  that  the  commissioners  when 
summoned  could  not  have  been  compelled  to  testify,  it  may 
be  answered  that  they  might  not  have  claimed  any  such  ex- 
emption. But  that  objection,  however  plausible  or  weighty, 
did  not  appl}'  to  the  clerk  and  bailiff  of  the  Lev}'  Court.  The 
clerk  of  the  Court  of  Oyer  and  Terminer  was  himself,  as  we 
are  advised  by  the  opinion  of  the  chief  justice,  the  clerk  of 
the  Levy  Court,  attending  its  sessions  and  assisting  in  the  trans- 
action of  its  business.  That  officerj-we  may  presume,  was 
present  in  court  when  the  application  to  examine  him  as  a 
witness  was  made.  He  and  the  bailiff  were  in  a  position, 
perhaps,  to  clearly  sustain  or  clearly  disprove  the  allegation 
that  the  grand  and  petit  juries  were  organized  upon  the  prin- 
ciple of  excluding  therefrom  all  colored  persons  because  of 
their  race — a  charge  involving  the  fairness  and  integrity  of 
the  whole  proceeding  against  the  prisoner. 

But,  passing  by  this  ruling  of  the  court  below  as  insufficient 
in  itself  to  authorize  a  reversal  of  the  judgment,  we  are  of 
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opinion  that  the  motions  to  quash,  sustained  by  the  affidavit 
of  the  accused — which  appears  to  have  been  filed  in  support 
of  the  motions,  without  objection  to  its  competency  as  evi- 
dence, and  was  uncontradicted  by  counter-affidavits,  or  even' 
by  a  formal  denial  of  the  grounds  assigned — should  have  been 
sustained.  If,  under  the  practice  which  obtains  in  the  courts 
of  the  State,  the  affidavit  of  the  prisoner  could  not,  if  object- 
ed to,  be  used  as  evidence  in  support  of  a  motion  to  quash, 
the  State  could  waive  that  objection,  either  expressly  or  by  not 
making  it  at  the  proper  time.  No  such  objection  appears  to 
have  been  made  by  its  attorney -general  at  the  trial.  On  the 
contrary,  the  agreement  that  the  prisoner's  verified  petition 
should  be  treated  as  au  affidavit  "in  the  consideration  and 
decision''''  of  the  motions,  implied,  as  we  think,  that  the  State 
was  willing  to  risk  their  determination  upon  the  case  as  made  by 
that -affidavit,  in  connection,  of  course,  with  any  facts  of  which 
the  court  might  take  judicial  notice.  The  showing  thus  made, 
including,  as  it  did,  the  fact  (so  generally  known  that  the  court 
felt  obliged  to  take  judicial  notice  of  it)  that  no  colored  citizen 
had  ever  been  summoned  as  a  juror  in  the  courts  of  the  State — ■ 
although  its  colored  population  exceeded  twenty  thousand  in 
1870,  and  in  1880  exceeded  twenty-six  thousand,  in  a  total 
population  of  less  than  one  hundred  and  fifty  thousand — pre- 
sented a  prima-facie  case  of  denial,  by  the  officers  charged  with 
the  selection  of  grand  and  petit  jurors,  of  that  equality  of  pro- 
tection which  has  been  secured  by  the  Constitution  and  laws 
of  the  United  States.  It  was,  we  think,  under  all  the  circum- 
stances, a  violent  presumption  which  the  State  court  indulged, 
that  such  uniform  exclusion  of  that  race  from  juries,  during  a 
period  of  many  years,  was  solely  because,  in  the  judgment  of 
those  officers,  fairly  exercised,  the  black  race  in  Delaware  were 
utterly  disqualified,  by  want  of  intelligence,  experience,  or 
moral  integrity,  to  sit  on  juries.  The  action  of  those  officers 
in  the  premises  is  to  be  deemed  the  act  of  the  State ;  and  the 
refusal  of  the  State  court  to  redress  the  wrong  by  them  com- 
mitted was  a  denial  of  a  right  secured  to  the  prisoner  by  the 
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Constitution  and  laws  of  the  United  States.  Speaking  by  Mr. 
Justice  Strong,  in  ex  parte  Virginia,  we  said,  and  now  repeat, 
that  "a  State  acts  by  its  legislative,  its  executive,  or  its  judi- 
cial authorities.  It  can  act  in  no  other  way.  The  constitutional 
provision,  therefore,  must  mean  that  no  agency  of  the  State, 
or  of  the  officers  or  agents  by  whom  its  powers  are  executed, 
shall  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  Whoever,  by  virtue  of  public  position 
under  a  State  government,  deprives  another  of  pi'operty,  life, 
or  liberty  without  due  process  of  law,  or  denies  or  takes  away 
the  equal  protection  of  the  laws,  violates  the  constitutional 
inhibition ;  and  as  he  acts  in  the  name  of  and  for  the  State,  and 
is  clothed  with  the  i;5tate's  authority,  his  act  is  that  of  the  State. 
This  must  be,  or  the  constitutional  prohibition  has  no  mean- 
ing."    {Ex  parte  Virginia,  100  U.  S.,  847.) 

The  judgment  of  the  Court  of  Oyer  and  Terminer  is  reversed, 
with  directions  to  set  aside  the  judgment  and  verdict,  as  well 
as  the  ol'der  denying  the  motion  to  quash  the  indictment  and 
panels  of  jurors,  and  for  such  proceedings,  upon  a  further  hear- 
ing of  those  motions,  as  may  be  consistent  with  the  principles 
of  this  opinion. 

Waite,  C.  J.  (dissenting.) — I  am  unable  to  concur  in  this 
judgment.  We  said  in  Virginia  v.  Rives,  100  U.  S.,  322,  that 
the  mere  fact  that  persons  of  color  had  not  been  allowed  to 
serve  on  juries,  where  colored  men  were  interested,  was  not 
enough  to  show  that  the  defendants  had  been  discriminated 
against  because  of  their  race.  That  is  all  that  was  shown  in 
this  case  on  the  motions  to  quash,  except  that  the  accused 
swore  in  an  affidavit  that  the  exclusion  of  colored  men  from 
juries  in  Delaware  had  been  because  of  their  race.  I  cannot 
believe  that  the  refusal  of  the  court,  on  such  an  affidavit,  un- 
supported by  any  evidence,  to  quash  the  indictment  and  quash 
the  panel  of  jurors  because  the  defendant  had  been  discrimi- 
nated against  on  account  of  his  race,  was  such  an  error  in  law 
as  to  justify  a  reversal  of  the  judgment.     As  the  motions  had 
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once  been  submitted  on  the  aiiidavit  of  the  defendant  alone 
and  decided,  it  rested  in  the  discretion  of  the  court  to  allow  a 
rehearing  and  permit  further  evidence  to  be  introduced.  The 
refusal  of  the  court  to  do  so  cannot,  as  I  think,  be  assigned  for 
error  here. 

Field,  J.  (dissenting.) — I  am  unable  to  concur  with  the 
majority  of  the  court  in  the  decision  in  this  case.  It  proceeds 
upon  two  assumptions,  both  of  which,  in  my  judgment,  are  er- 
roneous: one,  that  on  motions  to  the  court  the  averments  of  a 
party  as  to  matters  not  resting  within  his  personal  knowledge, 
if  not  specially  contradicted,  are  to  be  taken  as  true;  the  other, 
that  the  clause  in  the  fourteenth  amendment  to  the  Constitu- 
tion prohibiting  the  States  from  denying  to  any  person  within 
their  jurisdiction  the  equal  protection  of  the  laws  requires 
them,  in  cases  affecting  the  rights  and  interests  of  persons  of 
the  colored  race,  to  summon  persons  of  that  race  for  jury 
service. 

The  defendant,  who  is  a  colored  man,  was  indicted  in  May, 
1880,  in  the  Court  of  General  Sessions  for  the  county  of  New 
Castle,  in  the  State  of  Delaware,  for  a  rape  upon  a  white 
woman,  a  crime  punishable  in  that  State  with  death.  On 
motion  of  the  attorney-general  of  the  State,  the  indictment 
■was  removed  for  trial  to  the  Court  of  Oyer  and  Terminer  of 
the  county.  The  defendant  then  presented  a  petition  praying 
for  its  removal  to  the  Circuit  Court  of  the  United  States,  set- 
ting forth  as  grounds  for  the  application  that  he  was  a  citizen 
of  the  United  States  and  of  the  State  of  Delaware,  of  Afri- 
can race  and  descent;  that  by  the  statutes  of  the  State  all  per- 
sons qualified  to  vote  at  its  general  elections  were  liable  to 
serve  as  jurors,  with  certain  exceptions  not  important  to  be 
here  mentioned;  but  that,  by  the  Constitution  of  the  State, 
the  right  of  an  elector  was  enjoyed  only  by  free  white  male 
citizens  over  the  age  of  twenty-one  years ;  that  the  Levy 
Court  of  New  Castle  county  was  required,  at  its  annual  ses- 
sion in  March,  to  select  from  the  list  of  the  taxable  citizens 
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of  the  county  the  names  of  one  hundred  sober  and  judicious 
persons  to  serve,  if  summoned,  as  grand  jurors  at  the  several 
courts  to  be  held  that  year,  and  also  the  names  of  one  hundred 
and  fifty  other  sober  and  judicious  persons  to  serve,  if  sum- 
moned, as  petit  jurors  in  such  courts;  that  the  Levy  Court,  at 
its  session  in  March,  1880,  in  thus  selecting  persons  to  serve, 
if  summoned,  as  grand  and  petit  jurors  in  those  courts,  in- 
cluding that  of  the  General  Sessions  and  that  of  Oyer  and 
Terminer,  had  selected  no  persons  of  color  or  African  race, 
but,  on  the  contrary,  had  excluded  them  because  of  their  race 
and  color;  that  the  prothonotary  and  clerk  of  the  peace  of  the 
county  had  drawn  from  the  list  of  those  thus  selected  the 
grand  jurors  by  whom  the  indictment  against  the  petitioner 
was  found  and  the  petit  jurors  by  whom  he  was  to  be  tried, 
and  that  persons  of  color  and  of  African  race,  though  other- 
wise qualified,  had  always  been  excluded  from  serving  on 
juries  in  the  county  and  State  because  of  their  race  and  color; 
that  by  reason  thereof  the  petitioner,  in  the  finding  of  the  in- 
dictment, had  been,  and  in  the  trial  thereof  would  be,  denied 
the  equal  protection  of  the  laws ;  and  further,  that  by  the  ex- 
clusion of  all  persons  of  color  and  African  race  from  the  grand 
and  petit  juries  of  the  State,  by  force  of  its  Constitution  and 
laws,  the  petitioner  was  denied  and  could  not  enforce  in  its 
judicial  tribunals  the  right  secured  to  him  by  the  act  of  "Con- 
gress providing  for  the  equal  civil  rights  of  citizens  of  the 
United  States. 

The  Constitution  of  Delaware  was  adopted  in  1831,  and  the 
counsel  for  the  defendant,  in  presenting  the  petition,  assumed 
that  its  limitation  of  the  right  of  suffrage  to  white  male  citi- 
zens was  still  operative,  notwithstanding  the  fifteenth  amend- 
ment, and  that  as  white  persons  are  there  named  as  electors, 
only  such  were  allowed  to  serve  as  jurors.  But  this  view  is 
clearly  untenable.  The  fifteenth  amendment  took  effect  upon 
its  adoption,  and  operated  to  strike  out  the  word  "  white"  from 
the  Constitution  of  Delaware;  and  such  has  been  the  uniform 
ruling  of  the  qourts  of  that  State.     The  Court  of  Oyer  and 
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Terminer,  accordingly,  held  that  there  was  no  law  of  the  State 
forbidding  the  Levy  Court  to  select  persons  of  African  race 
and  color  as  jurors  because  of  their  race  and  color,  if  other- 
wise qualitied;  and  further,  that  it  did  not  appear  that  the 
grand  and  petit  juries,  though  composed  entirely  of  white 
persons,  were  so  made  up  by  the  exclusion  of  colored  persons 
on  the  ground  of  their  race  and  color,  or  that  the  defendant 
was  denied  any  right  secured  to  him  as  a  citizen  of  the  United 
States  through  the  selection  of  those  panels.  The  application 
for  a  removal  of  the  indictment  to  the  United  States  Circuit 
Court  was  therefore  denied.  It  is  not  necessary  to  justify  this 
ruling  by  any  extended  argument,  for  it  is  held  by  a  majorit}' 
of  this  court  that  the  removal  was  properly  refused. 

The  defendant  then  moved  to  quash  the  indictment  and  the 
panel  of  grand  jurors  by  which  it  was  found,  and  the  panel  of 
petit  jurors  summoned  for  its  trial,  giving  as  reasons  for  the 
motion  the  action  of  the  Levy  Court  in  selecting  persons  to 
serve,  if  summoned,  as  grand  and  petit  jurors,  and  the  action 
of  the  prothonotary  and  clerk  of  the  peace  of  the  county  in 
drawing  the  jurors  from  the  list  of  those  selected,  and  the  con- 
sequent deprivation  of  the  petitioner's  rights,  all  of  which  are 
stated  in  the  petition  for  the  removal  of  the  case.  No  addi- 
tional affidavit  was  filed;  but  the  attorney-general  of  the  State 
waived  this  omission,  and  consented  that  the  statements  inthat 
petition  should  be  taken  and  treated  as  of  the  same  Ibrce  and 
eflect,  in  the  consideration  of  the  motion  to  quash,  as  if  present- 
ed by  a  separate  affidavit.  The  motion  was  then  heard,  and 
after  being  retained  under  advisement  for  some  days  was  de- 
nied, because,  although  in  fact  no  persons  of  African  race  or 
color  were  on  the  panel  either  of  the  grand  or  petit  jury,  no 
evidence  had  been  produced  or  offered  by  the  defendant  to 
prove  his  statement  that  the  exclusion  was  by  reason  of  their 
color  or  race,  and  the  court  could  not  accept  such  fact  as  estab- 
lished from  the  circumstance  that  no  such  persons  were  on 
either  list  or  panel,  nor  from  the  unaided  affidavit  of  the  de- 
fendant; but  held  that  it  should  have  been  proved  affirma- 
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tivcly  by  competent  testimony  outside  of  his  own  affidavit. 
This  ruling  'constitutes,  in  the  opinion  of  the  majority  of  the 
court,  ]-eversible  error. 

It  is  obvious  that  the  mere  fact  that  no  persons  of  the  col- 
ored race  were  selected  as  jurors  is  not  evidence  that  such 
persons  were  excluded  on  account  of  their  race  or  color.  The 
law  only  required  one  hundred  "  sober  and  judicious"  persons 
to  be  selected  to  serve  as  grand  jurors,  and  one  hundred  and 
"fifty  such  persons  as  petit  jurors,  out  of  the  whole  body  of  the 
county,  and  these  numbers  may  have  been  selected  without 
any  other  consideration  than  their  merit  and  fitness  to  perform 
jury  duty.  There  is  no  suggestion  that  the  grand  jurors  by 
whom  the  indictment  was  found,  or  the  petit  jurors  summoned 
for  the  trial,  had  not  the  prescribed  qualifications  and  were 
not  "sober  and  judicious"  men.  It  would  seem,  when  the 
law  has  been  obeyed,  as  in  this  case,  that  something  more  than 
the  mere  absence  of  colored  persons  from  the  panels  should 
be  shown  before  they  can  be  set  aside;  and  the  fact  that  col- 
ored persons  had  never,  since  the  act  of  Congress  of  May  1, 
1875,  been  selected  as  jurors,  may  bd  attributed  to  other  causes 
than  those  of  race  and  color. 

In  Virginia  v.  liives,  which  was  before  us  at  the  last  term, 
it  was  urged  for  the  removal  of  the  indictment  against  persons 
of  the  colored  race,  from  the  State  to  the  Federal  court,  that 
the  grand  jury  by  which  they  were  indicted  and  the  jury  by 
which  they  were  to  be  tried  were  composed  wholly  of  persons 
of  the  white  race,  and  that  none  of  their  race  had  ever  been 
allowed  to  serve  as  jurors  in  the  county  of  Patrick,  (where  the 
indictment  was  found  and  the  trial  was  to  take  place,)  in  any 
case  in  which  a  colored  man  was  interested;  but  the  court, 
speaking  through  Mr,  Justice  Strong,  said  that  this  statement 
fell  "short  of  showing  that  any  civil  right  was  denied,  or  that 
there  had  been  any  discrimination  against  the  defendants  be- 
cause of  their  color  or  race.  The  facts  may  have  been  as  stated, 
and  yet  the  jury  which  indicted  them  and  the  panel  summoned 
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to  try  them  may  have  been  impartially  selected."     (100  U.  S., 
322.)     Upon  this  subject  the  court  below  said : 

"That  none  but  white  men  were  selected  is  in  nowise  re- 
markable in  view  of  the  fact — too  notorious  to  be  ignored — 
that  the  great  body  of  black  men  residing  in  this  State  are 
utterly  unqualified  by  want  of  intelligence,  experience,  or  moral 
integrity  to  sit  on  juries.  Exceptions  there  are,  unquestionably, 
but  they  are  rare,  and  so  much  so  that  it  is  not  often  that 
more  than  one  colored  man  appears  upon  a  panel  in  the  Uni-- 
ted  States  courts,  which  have  a  whole  State  to  select  from ; 
whereas  in.  this  case  the  selection  was  confined  to  a  single 
county.  And  in  support  of  the  suggestion  of  unfitness,  we 
have  the  fact  that  though  the  constitutional  amendment  and 
the  legislation  'appropriate'  to  carry  it  into  effect  have  been  in 
force,  the  former  for  about  fifteen  years  and  the  latter  over 
five  years,  yet  no  instance  has  yet  occurred  where  parties  to  a 
proceeding — and  they  are  very  often  colored  men — have  ever 
selected  a  man  of  African  descent  as  a  referee.  This  fact  is 
not  to  be  disregarded  in  assigning  a  cause  for  the  exclusion  of 
negroes  from  juries,  if  such  exclusion  could  be  shown  to  have 
been  made.  With  oiu'  knowledge,  as  men  of  the  State,  of 
the  African  race  in  Delaware,  and  of  the  circumstance  just 
referred  to,  it  would  be  wholly  unwarranted  in  us  to  infer  ex- 
clusion for  the  mere  reason  of  color,  because  our  juries  are,  in 
point  of  fact,  composed  of  white  men  alone,  or  to  entertain 
a  suspicion  of  such  cause  unless  it  had  better  support  than  the 
v.'holly  unsupported  affidavit  of  the  defendant.  To  impute  to 
the  Levy  Court  a  purpose  to  do  otherwise  than  perform  their 
duty  by  the  selection  of  '  sober  and  judicious '  persons  to  serve 
upon  the  juries,  as  the  law  requires,  would  be  a  wrong  on  our 
part  upon  the  well-known  principle  that,  in.the  absence  of  prooi 
to  the  contrary,  a  public  officer,  discharging  an  official  obliga- 
tion or  function,  is  to  be  presumed  to  have  done  it  faithfully 
according  to  law." 

It  also  seems  to  me  plain  that  the  court  below  properly  re- 
fused to  accept  as  true  the  statements  in  the  defendant's  affi- 
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davit.  If  the  unsupported  statements  of  a  party  thus  made 
could  be  taken  as  true  oii  a  motion  to  quash,  very  few  indict- 
ments would  stand  before  the  afHdavits  which  would  be  offer- 
ed. Here  the  affidavit  was  as  to  matters  which  could  not  pos- 
sibly have  been  within  the  knowledge  of  the  petitioner.  How- 
ever positive  his  averments,  they  must,  therefore,  be  taken,  like 
the  averments  as  to  the  law  of  the  State,  as  made  upon  in- 
formation and  belief  only.  It  also  imputed  grave  oiienses  to 
the  officers  of  the  Levy  Court,  if  the  act  of  Congress  on  the 
subject  of  jurors  in  State  courts  is  valid.  Under  these  circum- 
stances, to  accept  as  conclusive  his  statements  would  be — as 
was  well  observed  by  counsel — to  reverse  all  the  rules  of  evi- 
dence, overturn  all  orderly  procedure  in  courts  of  justice,  and 
contradict  the  settled  maxims  of  ordinary  human  experience. 
It  would  be  giving  to  his  expression  of  opinion  and  belief,  as 
to  the  criminal  conduct  of  public  officers,  the  force  of  positive 
proof. 

After  the  decision  of  the  motion  the  defendant  applied  for 
leave  to  produce  the  commissioners  and  the  clerk  and  bailifJ:' 
of  the  Levy  Court  as  witnesses  to  establish  his  statements,  and 
that  subpoenas  be  issued  for  them.  This  application  was  de- 
nied on  the  ground  that  sufficient  time  had  existed  to  produce 
such  witnesses  before  the  motion  was  heard,  the  court  observ-, 
ing  that  "  application  for  leave  to  summon  wituesses  to  sup- 
port a  motion  which  had  been  argued  and  refused  because  of  • 
want  of  proof,  when  sufficient  time  had  existed  for  its  produc- 
tion, was  without  precedent  in  the  Court  of  Oyer  and  Termi- 
ner of  the  State,  and,  therefore,  in  this  case  the  motion  must 
be  treated  as  coming  too  late."  I  maj'  add  to  what  is  thus 
stated  that,  so  far  as  my  knowledge  extends,  the  application  is 
without  precedent  in  any  court.  Applications  may  be  heard 
for  a  rehearing,  but  until  a  rehearing  is  had  it  is  not  permissi- 
ble to  call  wituesses  for  the  motion  already  decided.  Besides 
this  consideration,  there  was  no  affidavit  nor  suggestion  by  the 
defendant  that  the  officers  named  would  support  his  statement. 
His  motion  was  simply  for  permission  to  make  the  experiment 
54  v2 
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by  calling  them  to  the  stand.  The  prothonotary  and  clerk  of 
,the  peace  were  not  shown  to  have  had  any  knowledge  on  the 
subject,  and  the  commissioners  of  the  Levy  Court  could  not 
have  been  required  to  answer  as  to  the  asserted  fact  that  persons 
were  excluded  by  them  from  the  jury  list  on  account  of  their 
race  or  color.  If  the  law  of  Congress  prohibiting  such  exclu- 
sion be  valid,  the  commissioners  by  such  action  would  have 
subjected  themselves  to  penalties;  and  whilst  it  is  ti'ue  that  a 
witness  may  not  claim  exemption  from  answering  questions 
where  the  answer  might  subject  him  to  a  criminal  prosecution, 
yet  it  would  be  an  unusual  thing  to  require  parties  to  be  sum- 
moned upon  a  suggestion  that  they  might  be  willing  to  crimi- 
nate themselves,  and  thus  furnish  support  to  a  motion.  The 
refusal  to  allow  the  defendant  to  make  such  an  experiment 
with  the  commissioners,  and  to  enter  on  an  exploring  expedi- 
tion with  the  others  named,  does  not  appear  to  be  a  harsh  rul- 
ing meriting  animadversion,,  but  one  perfectly  just  and  proper. 
And  in  this  connection  the-statement  of  counsel  of  the  defend- 
ant in  their  printed  brief  is  not  to  be  overlooked,  that  it  was 
jHot  in  his  power  "  to  produce  any  evidence  of  the  intent  with 
■which  the  Levy  Court  excluded  men  of  his  race  and  color 
from  the  jury  lists,  other  than  the  presumptive  evidence  already 
vdiscussed,"  that  is,  such  as  arose  from  the  fact  that  they  had 
always  been  excluded  from  jury  service — a  statement  which 
is  equivalent  to  an  admission  that  the  right  for  which  counsel 
now  contend,  had  it  been  allowed  to  the  defendant,  would 
have  been  of  no  avail  to  him. 

But  erroneous  as  I  deem  the  ruling  of  the  majority  of  this 
court  in  the  weight  accorded  to  the  unsupported  averments  of 
the  defemdant  as  to  matters  not  within  his  personal  knowl- 
edge, the  meaning  given  to  the  concluding  clause  of  the  four- 
teenth amendment  presents  a  matter  for  consideration  of  far 
greater  importance.  True,  the  opinion  only  reaffirms  the  doc- 
trine in  the  cases  from  Virginia  decided  at  the  last  term.  I 
thought  the  doctrine  erroneous  then,  and,  with  great  deference 
to  my  associates,  I  must  say  that  after  a  careful  and  repeated 
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perusal  of  their  opinion  my  conviction  remains  unchanged. 
The  legislation  of  Congress  which  requires  persons  of  the  col- 
ored race  to  be  admitted  to  serve  as  jurors  in  State  courts  is 
contained  in  the  fourth  section  of  the  act  of  March  1,  1875, 
"  to  protect  all  citizens  in  their  civil  and  legal  rights,"  which 
declares :  "  That  no  citizen  possessing  all  other  qualifications 
which  are  or  maj-  be  prescribed  by  law  shall  be  disqualified 
for  service  as  grand  or  petit  juror  in  any  court  of  the  United 
States,  or  of  any  State,  on  account  of  race,  color,  or  previous 
condition  of  servitude;  and  any  officer  or  other  person  charged 
with  any  duty  in  the  selection  or  summoning  of  jurors,  who 
shall  exclude  or  fail  to  summon  any  citizen  for  the  cause  afore- 
said, shall,  on  conviction  thereof,  be  deemed  guilty  of  a  mis- 
demeanor, and  be  lined  not  more  than  five  thousand  dollars." 

Before  the  adoption  of  the  thirteenth,  fourteenth,  and  fif- 
teenth amendments  to  the  Constitution,  no  one  would  have 
pretended  that  Congress  possessed  any  power  to  legislate  with 
respect  to  jurors — grand  or  petit — in  the  State  courts.  Upon 
no  one  subject  would  there  have  been  a  more  general  concur- 
rence of  opinion  than  that  their  selection  was  a  matter  entirely 
of  State  regulation ;  that  it  was  for  the  States  exclusively  to 
determine  who  should  be  liable  to  serve  as  jurors  in  their 
courts,  what  qualifications  they  should  possess,  and  in  what 
manner  they  should  be  selected.  Indeed,  it  was  competent  for 
the  States  to  do  away  completely  with  juries,  and  to  require 
all  suits,  civil  and  criminal,  to  be  determined  without  their  aid. 

Of  the  three  amendments,  it  is  plain  that  the  thirteenth  and 
fifteenth  have  no  bearing  upon  the  selection  of  jurors.  The 
thirteenth  prohibits  slavery  and  involuntary  servitude,  except 
in  punishment  for  crime,  within  the  United  States,  or  in  any 
other  place  subject  to  their  jurisdiction.  It  makes  every  one 
within  all  our  broad  domain,  and  wherever  our  jurisdiction 
goes,  on  land  or  sea,  a  freeman,  with  the  same  right  to  pursue 
his  happiness  as  all  others,  and  on  like  conditions.  But  it  does 
not  undertake  to  do  anything  more  ;  it  does  not  confer  any 
political  rights;  it  leaves  the  States,  with  all  their  previous 
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powers  to  determine  who  shall  till  their  offices  and  bo  intrusted 
with  the  administration  of  their  laws.  A  similar  provision 
was  found  in  the  constitutions  of  all  the  free  States,  and  it  was 
never  supposed  that  it  impaired  in  any  respect  the  sovereign 
right  and  power  of  the  people  of  every 'State  to  determine  to 
whom  they  would  confide  the  trusts  of  government. 

The  fifteenth  amendment  only  prohibits  the  denial  or  abridg- 
ment of  the  elective  franchise  to  citizens  by  reason  of  their 
race,  color,  or  previous  -condition  of  servitude.  It  excludes 
from  the  power  of  the  State  one  ground  of  limitation  upon  the 
qualification  of  voters;  it  touches  upon  no  other  subject.  It 
is,  then,  to  the  fourteenth  amendment  that  the  advocates  of 
the  congressional  act  must  resort  to  find  authority  for  its  enact- 
ment, and  to  the  first  section  of  that  amendment,  which  is  as 
follows :  "All  persons  born  or  naturalized  in  the  United  States, 
a,nd  subject  to  the  jurisdiction  thereof,  are  citiz.ens  of  the  United 
States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

In  the  first  clause  of  this  section,  declaring  who  are  citizens 
of  the  United  States,  there  is  nothing  which  touches  the  subject 
under  consideration.  Tbe  second  clause,  declaring  that  "  no 
State  shall  make  or  enforce  any  law  which  will  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  is 
limited,  according  to  the  decision  of  this  court  in  the  Slaugh- 
tei'-House  Cases,  to  such  privileges  and  immunities  as  belong 
to  citizens  of  the  United  States,  as  distinguished  from  those 
of  citizens  of  the  State.  If  this  construction  be  sound — ^and, 
restricted  as  it  is,  it  has  not  been  overruled  by  those  who  ap- 
prove of  a  loose  and  latitudinarian  construction  of  another 
clause  of  the  same  section — it  will  not  be  contended  that 
the  privilege  of  persons  to  act  as  jurors  is  covered  by  the 
inhibition.    But  if  a  broader  construction  be  given  to  the 
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clause,  such  as  was  advocated  b}'  the  dissentin^^  judges  in  the 
Slaughter-House  Cases,  the  inhibition  can  have  no  application. 
The  Constitution,  previous  to  this  amendment,  declared  that 
"  the  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States,"  and  it  was 
never  supposed  or  contended  that  jury  duty  or  jury  service 
was  included  among  those  privileges  and  immunities.  The 
third  clause,  which  declares  that  no  State  shall  deprive  any 
peraon  of  life,  liberty,  or  property  without  due  process  of  law, 
has  no  reference  to  this  subject.  That  is  a  provision  found  in 
all  our  State  constitutions  from  the  origin  of  the  government, 
and  is  intended  to  protect  life,  liberty,  and  property  from  arbi- 
trary legislation.  It  is  upon  the  last  clause  of  the  section  that 
the  majority  of  the  court  are  compelled  to  rely  to  sustain  the 
act  of  Congress.  "No  State  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."    What,  then, 

,  is  meant  by  this  provision,  "equal  protection  of  the  laws"? 
All  persons  within  the  jurisdiction  of  the  State,  whether  citi- 
zens or  foreigners,  male  or  female,  old  or  young,  are  embraced 

_  in  its  comprehensive  terms.  If  to  give  equal  protection  to  them 
requires  that  persons  of  the  classes  to  which  they  severally  be- 
long shall  have  the  privilege  or  be  subject  to  the  dutj'— which- 
ever it  may  be — of  acting  as  jurors  in  the  courts  in  cases  ati'ect- 
ing  their  interests,  the  mandate  of  the  Constitution  will  produce 
a  most  extraordinary  change  in  the  administration  of  the  laws 
of  the  States.  It  will  abolish  the  distinctions  made  in  the  se- 
lection of  jurors  between,  citizens  and  foreigners,  and  between 
those  of  our  I'ace  and  those  of  the  Mongolian,  Indian,  and  other 
races  who  may  be  at  the  time  within  their  jurisdiction.  A 
Chinaman  may  insist  that  people  of  his  race  shall  be  sum- 
moned as  jurors  in  cases  affecting  his  interests,  and  that  the 
exclusion  is  a  denial  to  him  of  the  equal  protection  of  the  laws. 
Any  foreigner  sojourning  in  the  country  may  make  a  similar 
claim  for  jurors  of  his  nation.  It  is  obvious  that  no  such  claim 
would  be  respected,,  and  yet  I  am  unable  to  see  why  it  should 
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not  be  sustained  if  the  construction  placed  upon  the  amend- 
ment by  the  majority  of  the  court  in  this  case  be  sound. 

It  seems  to  me  that  the  universality  of  the  protection  con- 
templated by  the  clausejn  question  renders  the  position  of  the 
majority  of  the  court  untenable.     No  one  can  truly  affirm  that 
women,  the  aged,  and  the  resident  foreigner,  whether  Cauca- 
sian or  Mongolian,  though  excluded  from  acting  as  jurors,  are 
not  as  equally  protected  by  the  laws  of  the  State  as  those  who 
are  allowed  or  required  "to  serve  in  that  capacity.     To  afford 
equality  of  protection  to  all  persons  by  its  laws  does  not  re- 
quire the  State  to  permit  all  persons  to  participate  equally  in 
the  administration  of  those  laws,  or  to  hold  its  offices,  or  to 
discharge  the  trusts  of  government.     Equal  protection  of  the 
laws  of  a  State  is  afforded  to  persons  within  its  jurisdiction, 
within  the  meaning  of  the  amendment,  when  its  courts  are 
open  to  them  on  the  same  terms  as  to  others,  wi'th  like  rules 
of  evidenpe  and  modes  of  procedure,  for  the  security  of  their 
persons  and  property,  the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  when  they  are  subjected  to 
no  restrictions  in  the  acquisition  of  property,  the  enjoyment  of 
personal  hberty,  and  the  pursuit  of  happiness  which  do  not 
equally  affect  others ;  when  they  are  liable  to  no  other  nor 
greater  burdens  or  charges  than  such  as  are  laid  upon  others, 
and  when  no  different  nor  greater  punishment  is  enforced 
against  them  for  a  violation  of  the  laws.     When  this  condition 
of  things  exists  in  a  State,  there  is  that  equality  before  the  law 
which  is  guaranteed  to  all  persons  within  its  jurisdiction.     The 
amendment  was  designed,  as  I  said  in  ex  parte  Virginia,  "  to 
secure  to  all  persons  their  civil  rights  upon  the  same  terms ; 
but  it  leaves  political  rights,  or  such  as  arise  from  the  form  of 
government  and  its  administration,  as  they  stood  previous  to 
its  adoption.     It  has  no  more  reference  to  them  than  it  has  to 
social  rights  and  duties,  which  do  not  rest  upon  any  positive 
law,  though  they  are  more  potential  in  controlling  the  inter- 
course of  individuals."'     "  This  is  manifest  from  the  fact  that 
when  it  was  desired  to  confer  political  power  upon  the  newly- 
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made  citizens  of  the  States,  as  was  done  by  inhibiting  the  de- 
nial to  them  of  the  suffrage  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude,  a  new  amendment  was  required." 
(100  U.  S.,  368.) 

The  position  that,  in  cases  where  the  rights  of  colored  per- 
sons are  concerned,  it  is  essential  for  their  protection  that  indi- 
viduals of  their  race  should  be  summoned  as  jurors,  is  founded 
upon  the  assumption  that  in  such  cases  white  persons  will  be 
prejudiced  jurors.  "If  this  position,"  as  I  said  in  the  case 
cited,  "  be  correct,  there  ought  not  to  be  any  white  persons  on 
the  jury' when  the  interests  of  colored  persons  only  are  involved. 
That  jury  would  not  be  an  honest  or  fair  one  of  which  any  of 
its  members  should  be  governed  in  his  judgment  by  other  con- 
siderations than  the  law  and  the  evidence;  and  that  decision 
would  hardly  be  considered  just  which  should  be  reached  by  a 
sort  of  compromise,  in  which  the  prejudices  of  one  race  were 
set  off  against  the  prejudices  of  the  other."     (100  U.  S.,  369.) 

As  I  am  unable  to  find  any  warrant  in  the  fourteenth  amend- 
ment for  the  legislation  of  Congress  interfering  with  the  selec- 
tion of  jurors  in  the  State  courts,  or  to  perceive,  even  if  that 
legislation  be  deemed  valid,  any  error  in  the  ruling  of  the  court 
of  Delaware,  I  am  of  opinion  that  its  judgment  should  be  af- 
firmed. 

Reversed. 


The  School  District  No.  56  of  Richardson  County  v.  The. 
St.  Joseph  Fire  and  Marine  Insurance  Company. 

1.  The  Nebraska  act  of  Assembly  of  February  2,  1S75,  authorizing  a  cer- 

tain pcliool  district  to  issue  bonds  for  the  purpose  of  erecting  a  school 
building,  and  for  setting  apart  a  fund  to  pay  the  same,  is  in  conflict 
with  section  1  of  article  S  of  the  Nebraska  Constitution,  whicli  forbids- 
the  Legislatiu-e  from  passing  a  special  act  conferring  corporate  pow- 
ers, and  is  void. 

2.  The  constitutional  provision  above  mentioned  applies  to  public  as  well 

as  to  private  corporations. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

E.  JEsterbrook,  for  plaintiff  in  error. 

Willard  P.  Hall,  for  defendant  in  error. 

Miller,  J. — The  defendant  in  error  recovered  a  judgment 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska  against  the  plaintiff  in  error  for  the  sum  of  |2,554.70. 
The  judges  of  the  Circuit  Court  certified  a  difference  of  opin- 
ion on  thi'ee  questions  of  law  arising  in  the  case,  one  only  of 
which  is  necessary  to  be  considered  here,  namely :  "  Whether 
the  said  act  of  the  Legislature  of  Nebraska,  approved  Febru- 
ary 2,  1875,  recited  in  the  bonds,  (the  coupons  of  which  are 
in  suit,)  is  in  conflict  with  section  1  of  article  8  of  the  Consti- 
tution of  the  State  because  the  same  is  a  special  act  conferring 
corporate  powers ;  and  also  whether  it  is  in  conflict  with  sec- 
tion 19  of  article  2  of  the  Constitution  of  the  State  because  it 
contains  more  than  one  subject." 

Indeed,  we  only  propose  to  consider  the  first  branch  of  this 
double  question.  Section  1  of  article  8  of  the  Nebraska  Con- 
stitution reads  thus:  "The  Legislature  shall  pass  no  special 
act  conferring  corporate  powers." 

The  act  of  February  2, 1875,  is  entitled  "An  act  authorizing 
School  District  No.  56  of  Richardson  county  to  issue  bonds 
for  the  purpose  of  erecting  a  school  building,  procuring  a  site 
therefor,  and  for  setting  apart  a  fund  to  pay  the  same." 

It  authorized  the  school  board  to  issue  bonds  to  the  amount  of 
$20,000,  payable  in  ten  or  twenty  years,  with  ten  per  cent,  per 
annum  interest  for  that  purpose,  and  required  a  vote  of  a  ma- 
jority of  the  electors  of  the  district  before  they  could  be  issued. 
It  forbid  the  sale  of  these  bonds  at  less  than  eighty-five  cents 
on  the  dollar.  It  also  enacted  that  all  the  penalties  and  for- 
feitures thereafter  imposed  for  any  breach  of  the  ordinances  of 
Falls  City,  and  all  money  for  licenses  to  sell  or  traffic  in  liquors 
or  any  other  commodity,  or  license  to  transact  other  business. 
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should  be  paid  over  to  the  hoard  of  trustees  of  the  school  dis- 
trict, as  well  as  all  fines  imposed  by  the  police  judge  of  said 
city. 

The  bonds  on  which  the  judgment  in  this  case  was  render- 
ed were  issued  under  this  act,  and  it  was  so  recited  on  their 
face.  That  this  was  a  special  act  is  not  denied,  nor  can  it  be 
controverted  successfully  that  it  confers  corporate  powers. 
The  power  to  make  a  contract  of  this  character,  to  collect  the 
taxes  necessary  to  pay  the  debt,  to  contract  for  and  superintend 
and  pay  for  the  building,  and  to  receive  the  fund  mentioned 
from  the  authorities  of  Falls  City,  are  all  in  their  nature  cor- 
porate acts  when  performed  by  a  body  possessing  corporate 
powers. 

The  statutes  of  Nebraska  then  in  force  declare  that  "  every 
duly-organized  school  district  shall  be  a  body  corporate,  and 
possess  all  the  usual  powers  of  a  corporation  for  public  pur- 
poses," *  *  »  "  and  may  sue  and  be  sued,  purchase,  hold-, 
and  sell  such  personal  and  real  estate  as  the  law  allows."  The 
power  conferred  by  the  act  of  1875  on  School  District  No.  56 
was  conferred  on  a  corporation,  and  was  to  be  exercised  by  it 
as  a  corporation,  and  is,  therefore,  corporate  power,  and  was 
conferred,  if  at  all,  by  a  special  act. 

In  response  to  this  it  is  said  that  a  school  district  is  only  a 
g'Wffsi-corporation,  and  does  not  come  within  the  constitutional 
provision.  What  is  meant  by  the  words  "  gMasi-corporation,"  as 
used  in  the  authorities,  is  not  always  very  clear.  It  is  a  phrase 
generally  applied  to  a  body  which  exercises  certain  functions 
of  a  corporate  character,  but  which  has  not  been  created  a  cor- 
poration by  anj'  statute,  general  or  special. 

Such  is  not  the  case  here,  for  the  language  of  the  Nebraska 
statute  makes  school  districts  corporations  in  the  fullest  sense 
of  tlie  word. 

It  is  next  argued  that  the  constitutional  provision  was  only 
intended  to  apply  to  private  corporations,  as  distinguished  from 
those  which,  are  part  of  the  body  politic,  such  as  counties  and 
towns. 
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But  we  see  uo  warrant  for  this  distinction. 

There  is  certainly  nothing  in  the  words  of  the  provision  to 
suggest  any  such  distinction  or  limitation.  Nor  do  we  see  any 
reason  why  the  local  corporate  bodies  discharging  public  func- 
tions should  not  be  governed  by  general  and  uniform  laws  as 
well  as  those  for  private  enterprises.  In  fact,  the  weight  of  the 
argument  seems  to  be  the  other  way ;  for  it  can  very  well  be 
seen  that  the  aggregation  of  individual  capital  and  energy  into 
an  associated  organization  may  require  different  powers  for 
each  enterprise  so  established,  while  the  powers  to  be  exercised 
by  cities,  towns,  townships,  and  school  districts  in  the  same 
State  may  or  should  be  uniform  in  character  all  over  the  State. 
If  any  such  rule  is  defensible  at  all,  of  which  it  is  not  our  prov- 
ince to  judge,  its  application  to  the  latter  class  of  corporations 
seems  the  more  appropriate  'of  the  two. 

The  Constitution  of  the  State  of  Ohio  has  a  provision  simi- 
lar to  that  of  the  State  of  Nebraska  relied  on  this  case.  In  the 
case  of  The  State  v.  Cincinnati,  20  Ohio  State  E.,  18,  the  Su- 
preme Court  of  that  State  held  that  in  the  purview  of  the  con- 
stitutional provision  there  was  no  distinction  between  private 
and  municipal  corporations.  To  the  same  efl'ect  is  the  decision 
of  the  same  court  in  Atkinson  v.  The  M.  &  C.  R.  E.  Co.,  15 
Ohio  State  E.,  21.  The  Supreme  Court  of  Nebraska,  in  the 
case  of  Eobert  Clegg  v.  the  present  plaintiff  in  error,  has  held 
the  statute  under  which  these  bonds  were  issued  void,  because 
it  was  forbidden  by  this  clause  of  the  State  Constitution. 

We  are  of  opinion  that  this  is  a  sound  construction  of  the 
Constitution,  and  that  as  to  the  first  question  certified  to  us 
it  must  be  answered  that  the  act  of  February  2,  1875,  under 
which  these  bonds  issued,  is  in  conflict  with  the  Constitution 
of  the  State,  and  is  therefore  void. 

We  are  asked,  however,  to  affirm  the  judgment  because  the 
bonds  may  be  held  valid  under  the  powers  conferred  on  school 
districts  by  the  general  statutes. 

We  are,  however,  of  a  different  opinion.  The  general  stat- 
ute had  other  conditions  for  creating  a  debt  than  the  special 
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act  mentioned  on  the  face  of  these  bonds.  This  statute  pro- 
vided a  fund  which  might  of  itself  be  sufficient  to  pay  the  debt 
without  resort  to  taxation.  The  vote  of  the  electors  might  not 
have  been  obtained  under  the  general  statute ;  and  as  the  bonds 
recite  that  they  were  issued  under  this  act,  and  that  the  vote 
was  taken  under  it,  we  cannot  see  that  power  purposed  to  be 
exercised  under  other  and  very  different  circumstances  can  be 
invoked  to  give  validity  to  an  act  which  is  void  by  the  authority 
under  which  it  professed  to  be  acting. 

These  views  render  it  unnecessary  to  answer  the  other  ques- 
tions certified  to  us,  and  the  judgment  of  the  Circuit  Court  is 
reversed  and  the  case  remanded  to  that  court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Eeversed. 


John   S.  Williams  and  William  H.  Goion  v.  The   State 
OF  Louisiana,  Charles  Clinton,  auditor,  &c.,  et  al. 

By  act  of  February  17,  1869,  the  Louisiana  Legislature  agrees  to  guaran- 
tee the  bonds  of  a  railroad  to  a  certain  amount  per  mile  under  strin- 
gent conditions,  requiring  tlie  construction  of  the  road  before  giving 
the  guaranty,  and  taking  also  a  mortgage  as  security.  In  1870  a  con- 
stitutional amendment  went  into  effect  limiting  the  indebtedness  of 
the  State  to  $25,000,000.  By  act  of  April  20,  1871,  the  Legislature 
subscribes  to  $2,500,000  of  stock  in  the  railroad,  and  issues  bonds  of 
the  State  to  pay  thei-efor.  This  raised  the  State  Indebtedness  above 
the  constitutional  limit :  Held,  That  by  this  latter  act  a  new  indebt- 
edness of  tlie  State  was  created  for  a  new  consideration,  and  was  not 
a  mere  change  of  form  of  a  pre-existing  debt,  and  that,  therefore,  the 
act  was  unconstitutioniil  and  the  bonds  issued  thereunder  void. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

W.  W.  Howe,  A.  Sydney  Biddle,  George  W.  Biddle,  and  Simon 
Sterne,  for  plaintitis  in  error. 

James  Lingan,  John  McEnery,  Gits.  A.  Breaux,  and  /.   C. 
Egan,  Attorney -General  of  Louisiana,  for  defendants  in  error. 


852  Williams  v.  State  of  Louisiana.     [Oct.  Term, 


Opinion  of  the  court. 


Miller,  J. — This  case  comes  before  us  by  a  writ  of  error  to 
the  Supreme  Court  of  the  State  of  Louisiana.  It  originated 
in  a  suit  brought  by  the  attorney-general,  in  the  name  of  that 
State,  in  the.  Superior  Court  of  the  District  for  the  parish  of 
Orleans,  against  Charles  Clinton,  State  auditor,  and  Antoiue 
Dubuclet,  State  treasurer.  The  petition  enumerated  a  great 
number  of  claims  against  the  State  which  it  declared  to  be  ille- 
gal and  void,  and  which  it  was  feared  the  auditor  would  allow 
and  the  treasurer. would  pay,  against  which  action  the  petition 
prayed  for  an  injunction.  Among  these  claims,  the  only  one 
which  demands  our  attention  was  one  for  12,500,000  of  State 
bonds  issued  under  the  act  of  the  Legislature  of  April  20,'  1871, 
entitled  *'An  act  to  relieve  the  State  from  its  obligation  to  guar- 
antee the  second  mortgage  bonds  of  the  New  Orleans,  Mobile 
and  Chattanooga  liailroad  Companj'."  While  there  were  sev- 
eral grounds  of  objection  stated  in  the  petition,  the  only  one 
which  concerns  us  is  the  allegation  that  the  issue  of  these  bonds 
was  an  attempt  to  create  a  debt  of  two  millions  five  hundred 
thousand  dollars,  when  the  limit  to  the  State  debt  of  $25,000,- 
000,  as  fixed  by  the  amendment  to  the  State  Constitution  of 
1870,  had  already  been  exceeded.  Li  this  suit  the  New  Or- 
leans, Mobile  and  Texas  Railroad  Company,  successors  to  the 
New  Orleans,  Mobile  and  Chattanooga  Railroad  Company, 
intervened,  and  the  temporary  injunction  was  dissolved. 

On  appeal  to  the  Supreme  Court  of  the  State  the  order  dis- 
solving the  injunction  was  reversed,  and  when  the  case  came 
back  to  the  court  of  original  jurisdiction  for  further  proceed- 
ings Williams  and  Guion  were  permitted  to  intervene  for  their 
interest  as  holders  of  three  of  the  bonds  of  $1,000  each,  the 
payment  of  which  was  sought,  to  be  enjoined  in  the  suit. 

The  Superior  Court  decreed  the  bonds  to  be  void  and  per- 
petually enjoined  the  treasurer  from  paying  them  or  their  in- 
terest coupons,  and  on  appeal  to  the  Supreme  Court  that  d°creu 
was. affirmed.  It  is  this  final  judgment  of  the  Supreme  Court 
of  the  State  that  the  present  writ  of  error,  sued  out  by  Williams 
and  Guion,  seeks  to  review. 
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The  reason  why  the  State  court  held  these  bonds  void  is,  that 
by  an  amendment  of  the  Constitution  of  the  State  adopted  in 
1870  no  debt  should  be  thereafter  created  which,  added  to  the 
debt  of  the  State  then  existing,  would  swell  the  total  amount 
above  $25,000,000 ;  and  that  amount  had  been  reached  before 
the  issuance  of  the  bonds  in  question,  and  before  the  act  of  the 
Legislature  under  which  they  were  issued  had  been  passed. 

Counsel  for  defendants  in  error  insist  that  the  writ  of  error 
shall  be  dismissed  for  want  of  jurisdiction  in  this  court. 

They  say  that  the  suit  is  one  in  the  courts  of  their  own  State, 
to  which  the  State  itself  is  a  party  plaintift",  against  its  own  offi- 
cers, and  the  decision  rested  entirely  on  the  construction  of  the 
Constitution  and  laws  of  the  State,  and  that  no  question  of 
Federal  law  is  involved  in  it.  If  this  be  strictly  true  their 
contention  should  be  sustained. 

In  answer  to  this  it  is  said  that  the  bonds  held'by  the  inter- 
veners were  founded  on  an  obligation  which  existed  prior  to 
the  constitutional  amendment,  and  did  not,  therefore,  add  to 
the  debt  which  existed  when  that  amendment  was  adopted. 
This  is  denied  by  the  counsel  for  the  State,  and  uppn  the  solu- 
tion of  this  question  the  whole  case  depends,  both  as  to  its 
merits  and  as  to  the  jurisdiction  of  this  court.  For  it  is  insisted 
by  plaintiffs  in  error  that  if  their  contract  existed  in  effect  be- 
fore the  amendment,  the  amendment  as  construed  by  the  State 
court  impairs  the  obligation  of  that  contract,  and  this  court 
can  review  that  question ;  while  if  the  bonds  constitute  a  new 
and  independent  contract,  the  constitutional  provision  was 
properly  applied  to  them  and  the  judgment  is  right.  As  this 
is  the  question  we  are  to  decide,  and  as  it  was  raised  and  in- 
sisted on  by  the  plaintift's  in  error  in  the  court  below,  we  think 
this  court  has  jurisdiction. 

The  bonds  in  question  were,  as  we  have  already  said,  issued 
under  an  act  of  the  Louisiana  Legislature  approved  April  20, 
1871,  which  was  after  the  con8tituti6nal  amendment  had  be- 
come operative.  That  amendment,  which  went  into  eftect  iu 
December,  1870,  declares  "that  prior  to  the  Ist  day  of  Janu- 
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ary,  1890,  the  State  debt  shall  not  be  so  increased  as  to  exceed 
twenty-five  millions  of  dollars." 

That  the  State  debt  already  exceeded  that  sum  when  the 
bonds  were  issued,  and,  indeed,  when  the  act  was  passed  under 
which  they  were  so  issued,  is  not  denied.  But,  as  already 
stated,  the  eft'ect  attributed  to  these  facts  is  denied,  on  the 
ground  that  they  were  issued  in  lieu  of  and  in  extinguishment 
of  an  obligation  of  the  State  existing  when  the  constitutional 
amendment  was  adopted. 

To  determine  the  soundness  of  this  proposition  it  is  neces- 
sary to  examine  the  statute  which  authorized  their  issue,  and 
the  nature  of  the  supposed  obligation  on  which  the  later  trans- 
action is  said  to  be  founded.  The  statute  reads  as  follows,  and 
is  here  given  in  full : 

"An  act  to  relieve  the  State  from  its  obligation  to  guarantee 
the  second  mortgage  bonds  of  the  New  Orleans,  Mobile  and 
Chattanooga  Kailroad  Company,  under  an  act  of  the  General 
Assembly  approved  February  21, 1870,  by  subscription  on  the 
part  of  the  State  to  the  capital  stock  of  said  corporation,  and 
to  regulate  the  conditions  of  such  subscription,  and  to  secure 
the  construction  of  the  road  of  said  corporation  from  Vermil- 
ion ville  to  Shreveport. 

"  Section  1.  (a)  Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives in  General  Assembly  convened,  That  the  Governor  of 
this  State  be,  and  is  hereby,  authorized  to  subscribe  for  twent}'- 
live  thousand  shares  of  $100  each  of  the  capital  stock  of  said 
corporation  on  behalf  of  this  State,  and  to  receive  the  certifi- 
cates of  stock  therefor  as  payment  shall  be  made  for  the  same, 
which  certificates  shall  be  deposited  by  him  in  the  office  of  the 
treasurer  of  this  State,  and  shall  not  be  assignable  or  transfer- 
able except  by  authority  of  the  General  Assembly. 

"  (b)  And  be  it  further  enacted,  ^c,  That  whereas  the  subscrip- 
tion for  stock  and  the  issue  of  bonds  therefor  herein  provided 
are  intended  to  extinguish  the  obligation  of  the  State  to  indorse 
or  guarantee  the  second  mortgage  bonds  of  said  corporation, 
under  the  act  of  the  General  Assembly,  relative  to  said  corpo- 
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ration,  approved  February  21, 1870,  and  as  a  discharge  of  either 
party  from  all  obligations  for  the  issue,  indorsement,  guaran- 
tee, and  security  of  said  mortgage  bonds,  as  provided  in  the 
fourth  section  of  said  act,  the  said  corporation  shall  be  required, 
at  or  before  the  complete  issue  of  said  bonds,  to  file  with  the 
Secretary  of  State  a  full  release  and  acquittance  of  the  obliga- 
tions of  the  State  so  created  to  guarantee  said  mortgage  bonds, 
and  for  which  the  provisions  of  this  act  are  designed,  as  a  sub- 
stitute and  discharge ;  and  the  said  corporation  shall,  by  its 
express  agreement  made  and  entered  into  by  the  vote  of  its 
board  of  directors,  and  attested  by  its  seal  and  the  signature  of 
its  secretary,  obhgate  itself  to  commence  that  part  of  its  rail- 
road from  Vermilionville  to  Shreveport  within  six  months, 
and  to  complete  the  same  within  the  time  limited  therefor  in 
said  act  of  the  General  Assembly :  Provided,  That  the  said  cor- 
poration may  purchase  from  this  State  the  said  shares  of  stock 
at  their  par  value  at  any  time  prior  to  the  maturity  of  the 
bonds  issued  therefor,  and  may  pay  for  the  same  in  lawful 
money  or  in  any  of  the  bonds  of  this  State  at  their  par  value. 
"  Sj<;c.  2.  Be  it  further  enacted,  ^c.  That  for  the  payment  of 
said  subscription  bonds  of  this  State  shall  be  issued,  signed  by 
the  Governor  and  Secretary  of  State,  and  sealed  with  the  seal 
of  the  State,  payable  not  less  than  thirty-five  nor  more  than 
forty  years  from  their  date,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum,  payable  semi-annually  in  the  city  of  JSTew 
York,  on  the  first  days  of  January  and  July  of  each  year,  for 
which  interest  coupons  bearing  a  fac-simile  of  the  signature  of 
the  treasurer  of  the  State  shall  be  attached  to  the  bonds;  and 
annually  from  and  after  the  issuing  of  the  said  bonds  or  any 
part  thereof  there  shall  be  imposed  for  each  fiscal  year  a  State 
tax  of  one  mill  on  each  dollar  of  the  valuation,  for  each  year, 
of  the  real  and  personal  property  in  the  State  subject  to  taxa- 
tion, which  shall  be  assessed,  levied,  and  collected  in  current 
moneys  by  the  annual  assessment  and  collection  of  taxes  for 
each  year,  in  the  manner  prescribed  by  law  for  the  collection 
of  other  taxes,  and  the  moneys  derived  therefrom  shall  imme- 
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diately  on  collection  be  paid  into  the  treasury  of  this  State  as 
a  distinct  fund,  and  kept  as  a  separate  account ;  and  such  nion- 
e3's  and  all  moneys  received  from  said  company  for  dividends 
on  said  stock  shall  be  applied  in  each  and  every  year,  first,  to 
the  paj'ment  of  the  interest  as  it  shall  accrue  on  the  said  bonds, 
and  the  balance  in  each  year  shall  be  applied  to  the  purchase 
of  said  bonds.  Such  tax  shall  continue  to  be  so  assessed,  levied, 
and  collected  in  each  and  every  year  until  all  the  interest  and 
principal  of  said  bonds,  which  shall  from  time  to  time  remain 
outstanding,  shall  be  fully  paid ;  and  all  bonds  and  coupons  so 
purchased  and  paid  shall  be  immediately  cancelled  by  the  said 
treasurer. 

"Sec.  3.  Be  it  further  enacted,  ^c.  That  from  and  after  the 
subscription  aforesaid  and  the  issue  of  the  certificates  of  stock, 
and  during  the  time  the  State  shall  own  the  same,  the  State 
shall  be  represented  at  the  corporate  meetings  of  the  stock- 
holders; and  in  the  board  of  directors  to  be  chosen  by  the 
other  stockholders  under  the  chai'ter  of  their  incorporation, by 
the  Governor  of  the  State  for  the  time  being,  or  by  his  proxy, 
or  by  another  director  to  be  designated  by  the  Governor,  whose 
duty  it  shall  be  to  attend  all  the  meetings  and  perform  all  the 
duties  incident  to  the  otfiee  of  director,  but  that  the  directors 
thus  appointed  shall  not  vote  in  the  elections  of  the  board  of 
directors  provided  for  in  the  act  of  incorporation." 

The  act  of  February,  1870,  here  referred  to,  is  an  act  of 
many  sections  and  subsections  for  the  benefit  of  the  New  Or- 
leans, Mobile  and  Chattanooga  Railroad  Company,  giving  it 
increased  privileges  in  the  city  of  New  Orleans,  authorizing 
extensions  of  its  projected  road,  and  unlimited  issue  of  its  own 
bonds. 

,  The  fourth  section,  in  addition  to  this  grant  of  the  unlimited 
right  to  issue  its  own  bonds,  authorizes  the  company  to  con- 
struct and  maintain  a  road  from  any  point  on  the  main  line  of 
its  I'oad  in  the  parish  of  St.  Martin  or  Lafayette  northwardly 
to  Shreveport,  via  Alexandria ;  and  also  from  Iberville  on  the 
main  line  to  the, Mississippi  at  any  point  in  the  parish  of  West 
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Baton  Eouge,  and  all  the  powers,  privileges,  grants,  (/Mrt!ra??fees, 
and  franchises  heretofore  granted  to  said  company  for  the  con- 
struction, maintenance,  and  use  of  its  main  line  of  railroad 
within  the  State  of  Louisiana  westerly  from  the  city  of  New 
Orleans  shall  be,  and  are  hereby,  made  applicable  to  the  said 
lines  of  railroad  to  Shreveport  and  to  said  point  in  the  parish 
of  "West  Baton  Rouge ;  provided,  however,  that  such  provis- 
ions of  the  act  entitled  "An  act  to  expedite  the  construction 
of  the  railroad  of  the  New  Orleans,  Mobile  and  Chattanooga 
Railroad  Company,  in  the  State  of  Louisiana,"  approved  Feb- 
ruary 17,  1869,  as  relate  to  the  guarantee  of  the  second  mort- 
gage bonds  of  said  company,  shall  be  applicable  only  to  such 
parts  or  portions  of  the  said  lines  of  railroads  to  Shreveport, 
and  to  said  point  in  the  parish  of  West  Baton  Rouge,  as  shall 
be  surveyed,  located,  and  constructed  within  five  j'ears  from 
and  after  the  acceptance  of  this  act  by  said  company ;  and  the 
said  provisions  of  said  act  shall  be  applicable  to  such  parts  or 
portions  of  said  last-mentioned  lines  of  railroad  as  shall  be 
surveyed,  located,  and  constructed  within  the  time  last  afore- 
said. 

The  act  of  1869  authorized  the  companj'  to  issue  its  bonds, 
payable  to  the  State  of  Louisiana,  at  the  rate  of  $12,500  for 
every  mile  of  railroad  actually  constructed  and  accepted  by 
commissioners  to  be  appointed  by  the  Governor.  The  pay- 
ment of  these  bonds  was  to  be  secured  by  a  mortgage  on  the 
road,  subject  to  a  prior  mortgage  of  the  same  amount,  and 
the  bonds  are  therefore  designated  in  the  statute  second  mort- 
gage bonds.  It  was  declared  also  that  the  failure  to  pay  the 
coupons  of  interest  on  these  bonds,  or  if  any  of  the  sinking 
refund  required  by  the  act  should  be  in  arrears  for  sixtj'  days, 
the  whole  of  the  principal  off  the  bonds  should  become  due; 
and  the  mortgage  should  contain  a  provision  for  the  sale  of  the 
road  by  the  trustee  in  that  case. 

These  conditions  being  complied  with,  and  the  construction 
of  forty  miles  of  the  road  being  completed  to  the  satisfaction 
of  the  Governor,  he  was  directed  to  indorse  on  the  bonds  of 
55  v2 
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the  company,  to  the  amount  of  $12,500  per  mile  for  such  forty 
miles,  the  guaranty  of  the  State  of  Louisiana  of  the  payment 
of  these  bonds,  and  deliver  them  to  the  company.  This  act 
also  required  the  company  to  survey  and  locate  the  whole  of 
the  main  line  within  eight  months  after  acceptance  of  the  act, 
a  section  of  forty  miles  to  be  completed  within  twelve  months 
after  such  survey,, and  the  whole  of  the  line  within  the  State 
to  be  completed  within  three  years  after  such  survey  and  loca- 
tion ;  and  a  failure  to  compl,y  with  these  requirements  as  to 
any  part  of  said  road  released  the  State  from  the  obligation  to 
guarantee  as  to  that  part  of  the  line.  It  is  argued  that  the 
proviso  to  section  4  of  the  act  of  1870,  making  the  provisions 
of  the  act  of  1869  applicable  to  the  new  lines,  if  constructed 
within  five  years  instead  of  three,  as  in  that  act,  does  away 
with  the  provisions  for  requiring  specific  acts  as  to  location  and 
construction  of  forty  miles  to  be.  performed -within  shorter 
periods,  and  that  the  obligation  of  the  State  to  guarantee  the 
bonds  continued  for  five  years,  though  nothing  had  been  done 
.in  the  meantime. 

We  do  not  think  this  is  a  sound  construction  of  the  proviso, 
but  that  the  period  of  five  j'ears  is  there  mentioned,  instead  of 
three  in  the  former  act,  for  the  final  completion  of  the  road,  a 
failure  to  comply  with  which  released  the  State  from  its  prom- 
ise of  any  further  guarantee  of  the  bonds. 

This,  however,  is  not  very  material,  as  it  only  adds  to  the 
force  of  the  argument  that  when  the  State  bought  $2,500,000 
of  the  stock  of  the  company,  and  gave  its  own  bonds  for  that 
sum,  it  was  incurring  a  new  debt,  and  was  not  discharging  an 
old  one  of  equal  amount. 

What  was  the  obligation  of  the  State  in  this  matter  prior  to 
the  act  of  1871  and  at  the  time  the  constitutional  limitation  of 
its  debt  became  effectual,  and  what  obligations  are  assumed  by 
the  issue  of  these  bonds  ? 

The  State,  by  the  former  law,  was  to  become  surety,  without 
any  other  congideratioja  than  desire  for  the  construction  of  the 
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road,  for  the  bonds  of  the  company.  By  the  new  amendment 
she  became  absobite  debtor,  and  gave  her  own  bonds. 

By  the  former  law  she  had  a  very  stringent  provision  to 
secure  her  from  loss  for  the  use  of  her  name  as  indorser  of 
the  bonds  of  the  company.  By  the  new  amendment  she 
agrees  unconditionally  to  pay  $2,500,000  of  money,  with  no 
security  for  its  repayment  and  no  indemnity  against  loss. 

Under  the  former  act  she  might  never  have  been  called  on 
to  indorse  the  Ijonds,  as  the  conditions  might  never  have  been 
complied  with,  and,  if  so  called  on,  would  perhaps  have  been 
held  secure  against  loss  by  the  provision  for  mortgage  and 
sinking  fund  on  a  road  to  be  constructed  before  the  guarantee 
was  indorsed  on  the  bonds;  and,  in  tact,  it  now  appears  very 
improbable  that  she  would  ever  have  been  called  on  to  indorse 
any  bonds  not  already  indorsed  when  the  present  bonds  were 
issued. 

Instead  of  a  mere  promise  to  indorse  bonds  of  the  company, 
with  a  fair  security  against  loss,  with  a  reasonable  ground  of 
belief  that  the  right  to  call  for  this  guarantee  would  never 
arise,  the  State  by  the  new  statute  subscribes  for  and  purchases 
$2,500,000  of  the  stock  of  the  company,  gives  its  bonds  for  it, 
aud  becomes  the  debtor  of  the  company  for  that  amount. 

By  the  new  arrangement  the  State  became  transformed  from 
a  possible  creditor  of  the  company  with  security  for  its  debt 
into  a  debtor  of  the  company  with  nothing  to  show  for  it  but 
some  worthless  stock. 

It  seems  impossible  to  hold  that  this  is  in  any  just  sense  a 
redemption  of  a  former  obligation.  It  is  equally  impossible 
to  hold  that  the  issue  of  these  bonds,  if  valid,  did  not  for  the 
first  time  create  a  debt  in'  regard  to  this  transaction.  There 
was  no  debt  before  this;  "there  was  no  fixed  obligation;  no 
certain  liability;  no  strong  reason  to  believe  that  her  promise 
would  ripen  into  any  absolute  debt  on  her  part. 

The  new  arrangement  was  the  creation  of  an  unconditional 
debt  of  two  and  a  half  millions  of  dollars. 

We  are  unable  to  discern  the  force  of  the  reasoning  by  which 
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validity  is  supposed  to  be  imparted  to  these  bonds  by  the  act  of 
the  Legislature.  The  constitutional  provision  against  an  in- 
crease of  the  State  debt  was  mainly,  if  not  solely,  intended  to 
operate  as  a  limitation  on  the  power  of  the  Legislature.  "We 
do  not  know  of  any  increase  of  the  debt  which  could  be  law- 
fully made  without  its  authority,  unless  it  was  b}'  the  non- 
payment of  interest  on  what  already  existed.  Certainly  no 
new  debt  beyond  the  $25,000,000  could  be  made  and  be  valid 
without  such  authority.  It  is,  therefore,  vain  to  say  the  Leg- 
islature did  it.  It  is  equally  vain  to  say  that  the  Legislature 
professed  to  be  satisfying  an  old  obligation,  while  on  the  face 
of  the  transaction  it  is  quite  apparent  that  it  was  a  new  debt, 
based  on  a  new  consideration,  with  only  an  incidental  refer- 
ence to  an  old  contract  liability  to  make  it  colorable. 

We  concur,  therefore,  with  the  Supreme  Court  of  the  State 
in  holding  that  these  bonds  constituted  a  new  debt,  issued  on 
a  new  consideration  under  a  new  act  of  the  Legislature,  which 
was  itself  void  because  in  conflict  with  the  provision  of  the 
Constitution  of  the  State,  and  the  bonds  are  equally  void  as 
being  in  excess  of  the  amouut  cxf  debt  which  the  State  could 
constitutionally  create. 

The  judgment  of  that  court  is  therefore  affirmed. 

Affirmed. 


Harrison  Durkee,  John  Ponder,  et  al.  v.  The  Board  of 
Liquidation  of  the  State  op  Louisiana. 

1.  Tlie  case  of  Williams  and  Guion  v.  Loijisiaiia,  ante,  p.  851,  followed. 

2.  The  Louisiana  Legislature  which  created  a  board  of  liquidation  and  au- 

thorized the  funding  of  the  State  indebtedness  had  a  right  by  subse- 
quent act  to  forbid  such  board  from  receiving  and  funding  a  certain 
class  of  bonds,  even  if  those  bonds  were  valid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
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W.  W.  Howe,  James  Lowndes,  A.  Sydney  Biddle,  George  W. 
Biddle,  and  Simon  Sterne,  for  appellants. 

Gus.  A.  Breavx,  James  Lingan,  and  John  Mc^nery,  for  ap- 
pellees. 

Miller,  J. — This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Louisiana. 

The  bill  was  filed  by  the  appellants  as  holders  of  a  large 
number  of  the  bonds  issued  to  the  New  Orleans,  Mobile  and 
Texas  Eailroad  Company,  which  are  part  of  the  $2,500,000 
represented  by  Williams  and  Guion  in  the  case  in  which  they 
were  plaintifis  in  error  against  the  State  of  Louisiana,  just  de- 
cided in  this  court.  The  object  of  the  present  suit,  as  declared 
in  the  prayer  for  relief,  is  to  have  these  bonds  declared  legal 
and  valid  obligations,  and  for  such  other  relief  as  the  case 
may  require  and  to  equity  may  seem  just. 

The  case  was  heard  in  the  Circuit  Court  on  the  bill,  answer, 
and  evidence,  and  the  bill  was  dismissed. 

In  the  case  of  Williams  and  Guion  v.  The  State,  to  which 
we  have  have  already  referred,  the  Supreme  Court  of  Louis- 
iana held  all  the  issue  of  bonds  of  the  class  on  which  appel- 
lants' bill  is  founded  to  be  void  because  they  were  in  excess 
of  the  $25,000,000  of  indebtedness  to  which  the  State  was 
limited  by  the  constitutional  amendment  of  1870. 

That  amendment  forbid  tbe  creation  of  any  debt  beyond 
that  sum  until  tbe  year  1890.  The  act  under  which  the  bonds 
now  in  question  were  issued  was  passed  in  1871,  and  the  Su- 
preme Court  of  the  State  held  therti  void  because  the  debt  in 
existence  when  that  act  was  passed  already  exceeded  the 
$25,000,000  limited  by  the  Constitution. 

This  decision  of  the  State  court  has  just  been  affirmed  by 
this  court,  and  in  doing  so  we  have  expressed  our  concurrence 
in  the  grounds  on  which  the  State  court  acted. 

Though  neither  of  these  decisions  is  binding  on  the  appel- 
lants as  au  estoppel,  because  they  were  not  parties  to  that  suit. 
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the  principle  on  which  that  case  was  decided  necessarily  gov- 
erns this.  The  same  objection  to  the  validity  of  the  bonds  is 
taken  in  the  present  case  by  defendants,  and  set  up  in  the 
pleading,  on  which  the  decision  in  the  former  case  was  sup- 
ported. The  cases  have  been  brought  to  this  court  and  argued 
together  by  the  same  counsel  and  on  the  same  ground  as  re- 
gards the  validity  of  the  bonds.  We  refer  to  that  case  for  the 
reasons  which  satisfy  us  that  the  bonds  are  void. 

There  is  another  reason,  however,  why  the  present  decree 
should  be  affirmed. 

The  board  of  liquidation  is  a  mere  agent  of  the  government 
to  enable  it  to  carry  into  effect  a  plan  of  consolidating  all  its 
outstanding  debt  and  converting  it,  with  the  consent  of  its 
creditors,  into  a  uniform  bond,  with  the. same  rate  of  interest, 
and  providing  additional  security  for  its  payment.  The  law 
under  which  this  liquidating  process  was  to  take  place,  and 
which  created  this  board  of  liquidation,  the  present  defendant, 
was  passed  in  1874,  some  time  after  all  these  bonds  were 
issued.  It  did  not,  therefore,  enter  into  the  contract  on  which 
the  bonds  were  issued.  It  was  an  offer  on  the  part  of  the 
State  to  issue  new  bonds  for  all  her  valid  bonds  outstanding 
whenever  the  holders  chose  to  accept  the  terms  on  which  the 
exchange  was  to  be  made. 

In  1876  the  Legislature  of  the  State  passed  an  act  declaring 
the  bonds  now  in  question  void,  and  forbidding  the  board  to 
receive  them  as  valid  in  the  scheme  of  liquidation.  The  Leg- 
islature undoubtedly  had  the  right  to  forbid  its  own  agent  to 
receive  these  bonds.  This  law  may  not  have  affected  the 
validity  of  the  bonds.  It  certainly  could  not  make  them  void 
if  they  were  valid  before.  But  it  could  prevent  the  board  from 
exchanging  them  for  other  bonds.  There  was  no  contract  with 
the  holders  of  these  bonds  that  this  should  be  done,  even 
if  they  were  valid.  To  make  such  a  contract  there  is  needed 
the  acceptance  of  the  proposition  of  the  State  by  the  holder 
and  a  good  considei-ation.     Neither  of  these  existed  in  this 


1880.]  Adam  v.  Norms.  863 

Opinion  of  the  court. 

case  when  the  Legislature  simply  withdrew  its  proposition  as 
to  these  bonds. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is  af- 
firmed. 

Affirmed. 


William  Adam  and  J.  L.  Shuman  v.  J.  R.  Norris,  Van  Rob- 
bins,  Jambs  Triplett,  et  al. 

1.  Where  a  survey  and  patent  of  a  claimant  of  land  under  a  Mexican  grant 

are  based  on  a  Mexican  grant  superior  to  tliat  of  tlie  plaintiff,  lie  is 
not  concluded  by  a  prior  survey  of  the  plaintiiF  made  under  the  act  of 
Congress  of  Jinie  14,  1860. 

2.  The  fact  that  in  1866  a  patent  was  issued,  which  did  not  include  the 

land  in  controversy,  did  not  terminate  the  authority  of  the  land  office 
in  tlie  matter,  or  prevent  the  issue  of  a  patent  in  1870,  before  interven- 
ing rights  had  accrued  to  others,  to  correct  the  defect  in  the  first  pat- 
ent, and  in  which  the  laud  was  included. 

3.  It  is  too  late  to  object  for  the  first  time  in  this  court  to  a  defect  in  plead- 

ing which  would  be  cured  by  verdict. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California. 

S.  F.  Ldb,  for  plaintiffi  in  error. 

Benjamin  S.  Brooks  and  James  K.  Redington,  for  defendants 
in  error. 

Miller,  J. — This  was  an  action  to  recover  possession  of  land, 
originally  brought  by  the  plaintiffs  in  error  in  the  District  Court 
of  the  State  of  California  for  the  county  of  Santa  Barbara,  and 
was  removed  on  the  petition  of  defendants  from  that  court  into 
the  Circuit  Court  of  the  United  States  for  the  District  of  Califor- 
nia. In  that  court  it  was  tried  without  a  jury,  by  agreement  of 
the  parties.  The  court  made  a  finding  of  the  facts  in  the  case, 
in  which  is  set  forth  all  on  which  the  title  of  either  party  rests. 
The  case  is  one  dependent  strictly  on  the  legal  title.     Each 
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party  is  supported  hy  a  patent  from  the  United  States,  by  a 
confirmation  of  a  Mexican  grant  by  the  commissioners  and  by 
the  District  Court,  and  by  a  survey  approved  by  tbe  land  office, 
each  of  which  includes  the  land  in  controversy.  The  explana- 
tion of  this  is,  that  while  the  original  Mexican  grants,  which 
were  duly  confirmed,  surveyed,  and  patented,  were  in  the  main 
for  different  tracts  of  land,  they  have  been  found  to  interfere 
and  overlap  when  the  lines  of  each  are  clearly  ascertained. 

The  defendants,  who  were  in  possession,  held  under  a  grant 
from  the  Mexican  Government  dated  March  21, 1840,  to  Teo- 
doro  Arrellanes  and  Diego  Olivera,  of  the  rancho  Guadalupe, 
and  a  decree  of  the  District  Court  of  the  United  States  for  Cali- 
fornia confirming  that  claim  May  12,  1857,  and  a  patent  from 
the  United  States  dated  March  1,  1870. 

The  plaintiffs  asserted  title  under  a  grant  of  the  Mexican 
Government  of  December  29,  1844,  to  Louis  Arrjellanes  and 
Eusides  Miguel  Ortega,  of  the  rancho  La  Punta  de  la  Laguna, 
which  was  confirmed  in  the  District  Court  May  2,  1854,  and 
on  which  a  patent  issued  October  2,  1873. 

If  this  were  all,  it  would  seem  clear  that  defendants,  being 
in  possession  of  the  land  under  the  older  patent  from  the  Uni- 
ted States  and  the  older  grant  from  the  Government  of  Mexico, 
the  judgment  of  the  Circuit  Court  in  their  favor  should  be 
confirmed.  To  this  view  of  the  matter  the  plaintiffs  assign 
several  objections  as  errors,  some  of  which  we  will  notice. 

1.  It  is  said  that  the  survey  on  which  plain tift's'  patent  was 
issued  was  approved  by  the  surveyor-general  January  29, 1861, 
and  publication  of  it,  under  the  act  of  June  14, 1860,  was  duly 
made  in  February  and  March,  1861,  and,  as  no  objection  was 
made  to  it,  it  became  final  and  conclusive  at  that  time;  while 
the  survey  on  which  defendants'  patent  was  issued  was  ap- 
proved by  the  surveyor-general  in  June,  1867. 

The  act  of  Congress  of  June  14, 1860,  required  the  surveyor- 
general,  whenever  a  survey  of  a  confirmed  Mexican  grant  had 
been  approved  by  him,  to  make  a  publication  of  the  survey  for 
a  prescribed  time,  which  should  be  held  to  be  notice  to  every- 


1880.]  Adam  v.  Norms.  865 

Opinion  of  the  court. 

body  of.  M'hat  it  included.  •  Any  one  who  desired  to  contest 
the  correctness  of  this  survey  could,  on  a  proper  application, 
have  it  removed  or  filed  in  the  District  Court  of  the  United 
States,  where  the  ohjection  to  the  survey  should  be  heard  and 
determined,  and,  if  necessary,  corrected  by  a  new  survey  or 
otherwise.  The  act  then  declared  that  "  the  plat  and  survey, 
so  finally  determined  by  publication,  order,  or  decree,  as  the 
case  may  be,  shall  have  the  same  eft'ect  and  validity  in  law  as 
if  a  patent  for  the  land  so  surveyed  had  been  issued  by  the 
United  States."     (12  U.  S.  Statutes,  34,  sec.  5.) 

Counsel  for  plaintifis  have  argued  that  a  patent  from  the 
United  States  is  final  and  conclusive  on  everybody,  and  can- 
not be  disputed  in  a  court  of  law  as  to  the  title  it  confers. 
And  no  doubt,  where  the  patent  is  for  land  of  which  the 
government  had  an  undisputed  title,  the  proposition  is  gener- 
ally, if  not  always,  true.  But  the  United  States,  in  dealing  with 
the  claimants  of  lands  under  Mexican  grants  which  had  come 
into  the  political  control  of  our  government  by  the  treaty  of 
Mexico,  never  made  pretense  that  it  was  the  owner  of  the 
lands  so  granted  by  Mexico.  When,  therefore,  guided  by  the 
action  of  the  tribunals  which  the  government  had  established 
to  pass  upon  the  validity  of  these  alleged  grants,  it  issued  a 
patent  to  the  claimant,  it  was  in  the  nature  of  a  quitclaim — 
an  admission  that  the  rightful  ownership  had  never  been  in 
the  United  States,  but  at  the  time  of  the  cession  it  had  passed 
to  the  claimant,  or  to  those  under  whom  he  claimed.  This 
principle  has  been  more  than  once  clearly  announced  in  this 
court.  The  leading  cases  are  Beard  v.  Federy,  3  Wall.,  478  ; 
Bissell  V.  Henshaw,  18  Wall.,  268 ;  Miller  v.  Dale,  92  U.  S.  K, 
478. 

,  Such  a  patent  was,  therefore,  conclusive  only  as  between  the 
United  States  and  the  grantee,  and  was  evidence  that,  as  to 
them,  the  claimants  had  established  the  validity  of  the  grant. 

The  last  of  the  cases  above  cited  gives  the  history  of  the  act 
of  June  14,  1860,  and  holds  that  the  ett'ect  of  a  compliance 
with  the  act  is  limited  to  the  establishment  of  the  conformity 
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of  the  survey  to  the  decree  of  confirmation,  which  fact  could 
not  afterwards  be  disputed  by  anyone  who,  under  that  act,  had 
opportunity  to  contest  it  before  the  District  Court. 

We  do  not  think,  therefore,  that  if  defendants'  survej'  and 
patent  are  based  upon  a  superior  Mexican  ,£frant,  their  rights 
are  concluded  by  the  prior  survey  of  the  plaintilfs. 

2.  It  is  insisted  that.a  patent  was  issued  in  1866,  on  a  survey 
of  the  Guadalupe  grant,  which  did  not  include  the  land  in  con- 
troversy;  that  this  action  terminated  the  authority  of  the  land 
office  in  the  matter,  and  the  subsequent  survey  and  patent  of 
1870,  which  do  include  the  laud,  is  therefore  void. 

It  is  not  necessary  to  decide  whether  the  refusal  of  the  gran- 
tee to  accept  the  patent  in  the  present  case,  and  its  return  by 
him  to  the  Commissioner  of  the  Land  Office,  who  ordered  a 
new  survey,  remove  the  objection  here  made;  though  it  is  not 
easy  to  see  why  the  refusal  of  the  grantee  to  accept.the  grant, 
and  his  consent  to  the  return  of  it  to  the  office,  before  inter- 
vening rights  had  accrued  to  any  one,  did  not  authorize  a  cor- 
rection of  any  defect  in  that  patent. 

This  is  in  effect  what  was  done,  and  whether  the  patent  of 
1866  is  still  a  valid  patent,  or  is  no  longer  of  any  force,  cannot 
affect  this  case.  If  it  be  valid  as  to  the  land  covered  by  it, 
that  does  not  make  void  the  patent  of  1870  for  land  not  covered 
by  it. 

If  the  conveyance  of  1866  passed  the  title  to  the  claimant  of 
a  part  of  the  land  covered  by  his  confirmed  grant,  there  is  no 
reason  why  an  additional  patent  should  not  convey  the  remain- 
der when  the  proper  officer  became  satisfied  that  the  first  did 
not  convey  all  that  had  been  confirmed  to  claimant.  Nor  is 
the  last  patent  rendered  invalid  because,  in  addition  to  the  land 
not  conveyed  by  the  first  patent,  it  purports  to  convey  also 
what  was  already  patented. 

In  short,  it  is  but  the  common  case  of  a  grantor  who,  having 
failed  to  convey  what  he  was  bound  to  convey,  makes  another 
deed  to  correct  the  wrong.  The  deeds  are  not  in  conflict.  If 
the  power  of  the  land  office  was  exhausted  by  the  first  deed,  it 
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was  only  so  as  to  the  land  which  it  included.  The  legal  title 
to  that  alone  could  pass  by  that  patent,  and  if  the  title  to  the 
land  now  in  question  remained  in  the  government,  the  patent 
of  1870  was  sufficient  to  convey  it. 

We  think  the  error  is  not  well  assigned. 

The  only  other  assignment  which  requires  notice  is  that  judg- 
ment should  have  been  rendered  for  plaintiffs  on  the  pleading. 

Plaintiffs  averred  that  thej' were  the  owners  of  a  certain  large 
boundary  of  land ;  that  held  by  defendants  was  but  a  small  part 
of  this.  Defendants,  by  their  answer,  did  not  set  out  their  own 
metes  and  bounds,  or  any  description  of  what  they  held,  but 
denied  that  plaiutift's  were  the  owners  and  entitled  to  all  the 
land  described  in  the  complaint. 

It  is  said  that  this  made  an  immaterial  issue ;  for  if  plaintift's 
owned  the  land  in  possession  of  defendants,  it  was  not  neces- 
sary to  prove  their  ownership  of  what  lay  outside  of  that,  though 
claimed  in  their  petition. 

This  objection  was  not  made  in  the  case  before  the  Circuit 
Court.  The  case  was  submitted  to  the  court,  which  found  all 
the  facts  necessary  to  decide  the  question  of  title  to  the  land 
held  by  defendants.  We  think  it  is  too  late  to  raise  this  tech- 
nical objection  after  a  full  hearing  and  finding  by  the  court  of 
all  the  facts  pertinent  to  the  case.  The  pleading  would  be 
good  after  verdict.  Multo  fortiori  is  it  good  after  this  finding, 
and  on  appeal,  with  no  attempt  to  correct  it  in  the  court  below. 

The  decree  of  the  Circtiit  Court  is  affirmed. 

Aefirmed. 
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Nelson  Viall,  jailer,  and  Charles  S.  Perham  and  Wil- 
liam TWBEDLE,  COMMITTING  CREDITORS,  V.  LUCIUS  8.  PeN- 
NIMAN. 

1.  In  modes  of  proceeding  and  forms  to  enforce  a  contract  the  Legislature 

of  the  State  has  the  control,  and  may  enlarge,  limit,  or  alter  tliem 
without  impairing  tlie  obligation  of  the  contract,  provided  it  does 
not  deny  a  remedy,  or  so  embarrass  it  with  conditions  or  restrictions 
as  seriously  to  impair  the  value  of  the  right. 

2.  Accordingly  a  State  Legislature  may  validly  pass  a  law  abolishing  im- 

prisonment for  debt  on  contracts  made  or  gudgnients  rendered  wlien 
imprisonment  of  the  debtor  was  one  of  tiio  remedies  allowed,  it  not 
being  sucli  a  change  in  the  remedy  as  impairs  the  obligation  of  the 
contract. 

Error  to  the  Supreme  Court  of  the  State  of  Rhode  Island. 

C.  H.  Hill  aud  Harvey  N.  ^hephard,  for  plaintiiFs  in  error. 

Benjamin  F.  Thurston,  for  defendant  in  error. 

Woods,  J. — The  General  Statutes  of  Ehode  Island,  chapter 
142,  contain  the  following  provisions : 

"Sec.  11.  Every  manufacturing  corporation  included  within 
the  provisions  of  this  chapter  shall  file  in  the  town  clerk's 
office  of  the  town  where  the  manufactory  is  established,  annu- 
ally on  or  before  the  15th  day  of  February,  a  certiticate,  sign- 
ed by  a  majority  of  the  directors,  truly  stating  the  amount  of 
its  capital  stock  actually  paid  in ;  the  value,  as  last  assessed  for 
a  town  tax,  of  its  real  estate ;  the  balance  of  its  personal  as- 
sets, and  the  amount  of  its  debts. 

"  Sec.  12.  If  ■  any  of  said  companies  shall  fail  to  do  so,  all 
the  stockholders  of  said  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and  for 
all  that  shall  be  contracted  before  such  notice  shall  be  given, 
unless  such  company  shall  have  been  insolvent  and  assigned 
its  property  in  trust  for  the  benefit  of  its  creditors,  in  which 
case  the  obligatioti  to  give  notice  by  the  filing  of  such  certiH- 
cate  shall  cease." 
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"  Sec.  20.  Whenever  the  stockholders  of  any  manufacturing 
company  shall  be  liable,  by  this  provision  of  this  chapter,  to 
paj'  the  debts  of  such  company,  or  any  part  thereof,  their  per- 
sons and  property  may  be  taken  therefor  on  any  writ  of  attach- 
ment or  execution  issued  against  the  company  for  such  debt, 
in  the  same  manner  as  on  writs  and  executions  issued  against 
them  for  their  individual  debts. 

"  Sec.  21.  The  person  to  whom  such  officers  or  stockholders 
may  render  themselves  liable  as  aforesaid  may,  instead  of  the 
proceedings  aforementioned,  have  his  remedy  against  said  offi- 
cers or  stockholders  by  bill  in  equity  in  the  Supreme  Court." 

While  these  provisions  of  the  statute  law  were  in  force 
William  Tweedle,  of  Providence,  one  of  the  plaintiffs  in  error, 
recovered  judgment  against  the  American  Steam  and  Gas- 
pipe  Company,  a  manufacturing  corporation  created  by  the 
General  Assembly  of  Rhode  Island,  which  was  subject  to  the 
provisions  above  recited. 

The  defendant  in  error  was  a  stockholder  in  that  corpora- 
tion. The  eertiiicate  required  by  section  11  had  not  been 
filed.  He  was,  consequently,  individually  liable  in  person 
and  property  for  the  satisfaction  of  the  judgment  above  men- 
tioned. Therefore  the  sheriff',  to  whose  hands  the  execution 
issued  on  the  judgment  of  Tweedle  against  the  corporation 
came,  for  want  of  goods  and  chattels  of  the  corporation  or  of 
Penniman,  the  defendant  in  error,  arrested  Penniraan  and 
committed  him  to  jail. 

While  he  was  in  jail  under  the  commitment  the  General 
Assembly  of  Rhode  Island,  on  March  27,  1877,  passed  an  act 
"delining  and  hmiting  the  mode  of  enforcing  the  liability  of 
stockholders  for  the  debts  of  corporations."    It  was  as  follows : 

"  Section  1.  No  person  shall  hereafter  be  imprisoned,  or 
be  continued  in  prison,  nor  shall  the  property  of  any  such  per- 
son be  attached,  upon  an  execution  issued  upon  a  judgment 
obtained  against  a  corporation  of  which  such  person  is  or  was 
a  stockholder. 

"  Sec.  2.  All  proceedings  to  enforce  the  liability  of  a  stock- 
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holder  for  the  debts  of  a  corporation  shall  be  either  by  suit  in 
equity,  conducted  according  to  the  practice  and  course  of 
equity,  or  by  an  action  of  debt  upon  the  judgment  obtained 
against  such  corporation ;  and  in  any  such  suit  or  action  such 
stockholder  may  contest  the  validity  of  the  claim  upon  which 
the  judgment  against  such  corporation  was  obtained,  upon  any 
ground  upon  which  such  corporation  could  have  contested  the 
same  in  the  action  in  which  such  judgment  was  recovered. 

"  Sec.  3.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

"  Sec.  4.  This  act  shall  take  effect  from  and  after  the  date 
of  the  passage  thereof" 

Penniman  did  not  take  or  offer  to  take  the  poor  debtor's 
oath,  on  the  taking  of  which  he  would  have  been  entitled  to 
discharge  from  imprisonment,  but,  while  he  was  still  in  jail 
under  said  commitment,  applied  to  the  Supreme  Court  of  the 
State  for  his  release  by  virtue  of  the  provisions  of  the  act  just 
recited. 

His  discharge  was  opposed  by  Tweedle,  the  committing 
creditor,  on  the  ground  that  the  first  section  of  the  act,  by 
virtue  and  force  of  which  he  claimed  to  be  discharged  from 
imprisonment.  Was  repugnant  to  and  in  violation  of  section 
10  of  article  1  of  the  Constitution  of  the  United  States,  and  was 
therefore  null  and  void,  because  it  impaired  the  obligation  of 
the  judgment  upon  which  said  commitment  had  been  made, 
and  of  the  contract  on  which  the  judgment  was  founded. 

It  was  adjudged  by  the  Supreme  Court  that  said  section  was 
constitutional  and  valid,  and  that  by  virtue  thereof  Penniman 
was  entitled  to  be  discharged  from  farther  custody  under  said 
commitment,  and  the  court  discharged  him  accordingly. 

This  judgment  of  the  Supreme  Court  is  brought  here  on 
error  for  review. 

It  is  only  necessary  to  consider  that  part  of  section  1  of  the 
act  above  recited  which  relieves  a  party  from  imprisonment 
upon  an  execution  issued  on  a  judgment  obtained  against  a 
corporation  in  which  he  is  a  stockholder.     The  defendant  in 
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error  invokes  that  provision  of  the  statute  and  no  other.  He 
was  merely  relieved  frorn  imprisonment,  and  it  is  that,  and 
that  only,  of  which  the  plaintiff  in  error  complains.  "  Statutes 
that  are  constitutional  in  part  only  will  be  upheld,  so  far  as  they 
are  not  in  confiiet  with  the'  Constitution,  provided  the  allowed 
and  prohibited  parts  are  severable."  (Packet  Co.  v.  Keokuk, 
95  U.  S.,  80.)  So  that'if  so  much  of  the  section  under  con- 
sideration as  relieves  a  debtor  from  imprisonment  for  debt  is 
constitutional,  and  can  be  severed  from  the  other  parts  of  the 
enactment,  the  judgment  of  the  Supreme  Court  of  Rhode 
Island  should  be  affirmed. 

That  part  of  the  section  of  the  law  assailed  by  plaintiff  in 
error  which  relates  to  imprisonment  of  the  debtor  and  that 
which  relates  to  the  seizure  of  his  property  are  entirely  dis- 
tinct and  independent,  and  either  one  can  stand  and  be  opera- 
tive, though  the  other  should  be  declared  void.  "We  may 
then,  in  deciding  this  case,  consider  section  1  as  if  it  read : 
"  No  person  shall  hereafter  be  imprisoned,  or  be  continued  in 
prison,  *  *  *  upon  an  execution  issued  upon  a  judgment 
obtained  against  a  corporation  of  which  such  person  is  or  was 
a  stockholder." 

The  only  question,  therefore,  which  we  are  called  on  to 
decide  is  whether  this  provision  of  the  law,  which  was  tjnacted 
after  the  recovery  of  the  judgment  against  the  corporation,  by 
virtue  of  which  the  defendant  in  error  was  imprisoned,  is  a  law 
which  impairs  the  obligation  of  contracts. 

In  other  words,  can  a  State  Legislature  pass  a  law  abolish- 
ing imprisonment  for  debt  on  contracts  made  or  judgments 
rendered  when  imprisonment  of  the  debtor  was  one  of  the 
remedies  to  which  his  creditor  was  by'  law  entitled  to  resort  ? 

This  court  has  repeatedly  and  pointedly  answered  this  ques- 
tion in  the  affirmative,  holding  such  an  enactment  not  to 
impair  the  obligation  of  the  contract. 

In  Sturgis  v.  Crowninshield,  4  Wbeaton,  122,  this  court, 
speaking  by  Chief  Justice  Marshall,  said :  "  The  distinction 
between  the  obligation  of  a  contract  and  the  remedy  given  by 
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the  Legislature  to  enforce  that  obligation,  has  been  taken  at 
the  bar  and  exists  in  the  nature  of  things.  Without  impair- 
ing the  obligation  of  the  contract,  the  remedy  may  certainly 
be  modified  as  the  wisdom  of  the  nation  shall  direct.  Con- 
finement of  the  debtor  niaj'  be  a  punishment  for  not  perform- 
ing his  contract,  or  may  be  allowed  as  a  means  of  inducing 
him  to  perform  it.  But  the  State  riiay  refuse  to  inflict  this 
punishment,  or  may  withhold  this  means  and  leave  the  con- 
tract in  full  force.  Imprisonment  is  no  part  of  the  contract, 
and  simply  to  release  the  prisoner  does  not  impair  its  obliga- 
tion." 

The  precise  question  raised  in  this  case  came  before  this 
court  in  Mason  v.  Haile,  12  Wheat,  370.  The  case  was  an 
action  of  debt,  brought  in  the  Circuit  Court  of  Rhode  Island, 
upon  two  several  bonds  given  by  the  defendant  Haile  to  the 
plaintift'  Mason  and  one  Bates,  whom  the  plaintiff  survived ; 
one  of  which  was  executed  on  the  14th  and  the  other  on  the 
29th  of  March,  1814. 

The  condition  of  both  bonds  was  the  same,  and  was  as  fol- 
lows: 

"  The  condition  of  the  above  obligation  is  such  that  if  the 
above-bounden  Nathan  Haile,  now  a  prisoner  in  this  State's 
jail  in  'Providence,  within  the  county  of  Providence,  at  the 
suit  of  Mason  and  Bates,  do  and  from  henceforth  continues  to 
be  a  true  prisoner  in  the  custody,  guard,  and  safe-keeping  of 
Andrew  Waterman,  keeper  of  said  prison,  within  the  limits  of 
said  prison,  until  he  shall  be  lawfully  discharged,  without  com- 
mitting any  manner  of  escape  or  escapes  during  the  time  of 
restraint,  then  this  obligation  to  be  void ;  or  else  to  remain  in 
full  force  and  virtue." 

To  the  declaration  upon  these  bonds  the  defendant  pleaded, 
in  substance,  that  in  June,  1814,  after  giving  the  bonds,  he 
presented  a  petition  to  the  Legislature  of  Rhode  Island  pray- 
ing for  relief  and  the  benefit  of  an  act  passed,  in  June,  1756, 
entitled  "An  act  for  the  relief  of  insolvent  debtors " ;  that  in 
February,  1816,  the  Legislature,  upon  due  hearing,  granted 
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the  prayer  of  his  petition  and  passed  the  following  resolu- 
tion : 

"On  petition  of  Nathan  Haile,  of  Foster,  praying  for  the 
relief  therein  stated^that  the  behetit  of  an  act  passed  in  June, 
1756,  for  the  relief  of  insolvent  debtors,  may  be  extended  to 
him :  Voted,  That  the  prayer  of  the  petition  be,  and  the  same 
is,  hereby  granted." 

That  the  defendant  afterwards,  in  pursuance  of  said  resolu- 
tion and  of  the  laws  of  the  State,  received  in  due  form,  from> 
the  proper  court,  a  judgment  that  he  should  be,  and  was  there- 
by, fully  discharged  from  all  the  debts,  duties,  contracts,  andl 
demands,  *  *  *  and  from  all  imprisonment,  arrest,  andl 
restraint  of  his  person  therefor." 

To  this  plea  a  demurrer  was  tiled,  and  the  judges  of  the 
Circuit  Court  being  divided  in  opinion  as  to  the  suppressing 
of  the  plea,  the  question  was  certified  to  this  court  for  final 
decision. 

The  case  was  argued  by  Mr.  Webster  for  the  plaintiff.  He 
urged  that  the  act  of  the  Legislature  of  Rhode  Island  of  Feb- 
ruary, 1816,  liberating  the  person  of  defendant  from  imprison- 
ment, and  reviving  in  his  favor  an  obsolete  insolvent  act  of 
the  Colonial  Legislature  passed  in  1756,  and  which  was  no 
longer  in  force,  was  in  the  strictest  sense  a  law  impairmg  the 
obligation  of  contracts;  that  it  interfered  with  an  actually 
vested  right  of  the  creditor  acquired  under  existing  laws  and 
entitling  him  to  a  particular  remedy  against  the  person  of  his 
debtor;  that  upon  the  narrowest  construction  which  had  ever 
been  given  to  the  prohibition  in  the  Constitution  of  the  United 
States  it  impaired  the  obligation  of  the  bonds;  that  the  obli- 
gation of  these  bonds  was  entirely  destroyed  by  the  legislative 
act,  which  was  not  a  general  law,  but  a  private  act,  professedly 
intended  for  the  relief  of  the  party  in  the  particular  case. 

Bat  this  court  held  the  plea  good,  and  the  resolution  of  the 
Legislature  of  lihode  Island,  by  which  the  defendant  was  dis- 
charged from  imprisonment,  a  valid  and  constitutional  enact- - 
ment. 

56  v2 
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The  court  said:  "Can  it  be  doubted  but  the  Legislatures  of 
the  States,  so  far  as  relates  to  their  own  process,  have  a  right 
to  abolish  imprisonment  for  debt  altogether,  and  that  such  law 
might  extend  to  present  as  well  as  future  imprisonment  ?  We 
are  not  aware  that  such  a  power  in  the  States  has  ever  been 
questioned.  And  if  such  a  general  law  would  be  valid  under 
the  Constitution  of  the  United  States,  where  is  the  prohibition 
to  be  found  that  denies  to  the  State  of  Rhode  Island  the  right 
of  applying  the  same  remedy  to  individual  cases  ?  Such  laws 
merely  act  on  the  remedy,  and  that  in  part  only.  They  do  not 
take  away  the  entire  remedy,  but  only  so  far  as  imprisonment 
forms  a  part  of  such  remedy.  The  doctrine  of  this  court  in 
the  case  of  Sturgis  v.  Crowninshield,  4  Wheat.,  200,  applies  with 
full  force  to  the  present  case." 

Mr.  Justice  Washington  dissented  from  the  opinion  in  the 
case,  but  concurred  in  so  much  as  related  to  the  discharge  of 
.the  defendant  from  imprisonment.  He  remarked:  "It  was 
stated  in  Sturgis  v.  Crowninshield  that  imprisonment  of  the 
(debtor  forms  no  part  of  the  contract,  and  consequently  that  a 
,law  which  discharges  his  person  from  imprisonment  does  not 
impair  its  obligation.  This  I  admit,  and  the  principle  was 
-strictly  applicable  to  a  contract  for  money.  *  *  *  I  admit 
ithe  rights  of  a  State  to  put  an  end  to  imprisonment  for  debt 
altogether." 

So  in  Burr  v.  Houghton,  9  Peters,  359,  this  court  said: 
"  There  is  no  douht  that  the  Legislature  of  Ohio  possessed  full 
constitutional  authority  to  pass  laws  whereby  insolvent  debtors 
should  be  released  or  protected  from  arrest  or  imprisonment  of 
their  persons  on  any  action  for  any  debt  or  demand  due  by 
them.  The  right  to  imprison  constitutes  no  part  of  the  con- 
tract, and  the  discharge  of  the  person  of  the  party  Jrom  im- 
prisonment does  not  impai,r  the  obligation  of  the  contract,  but 
'  leaves  it  in  full  force  against  his  property  and  eftects."  (See, 
also,  Von  Hoffman  v.  Quiucy,  4  Wall.,  553,  and  Tennessee  v. 
Sueed,  96  U.  S.,  69.) 

The  general  doctrine.of  ,this,Go.urt  on  this  subject  may  be 
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thus  stated:  In  modes  of  proceeding  and  forms  to  enforce 'the 
contract  the  Legislature  has  the  control,  and  may  enlarge, 
limit,  or  alter  them,  provided  it  does  not  deny  a  remedy,  or 
so  embarrass  it  with  conditions  or  restrictions  as  seriously  to 
impair  the  value  of  the  right.  (Bronson  v.  Kinzie,  1  How., 
31;  Von  Hoffman  v.  Quincy,  4  Wall.,  supra;  Tennessee  v. 
Sneed,  96  U.  S.,  supra.) 

The  result  of  the  decisions  of  this  court  above  quoted  is  that 
abolition  of  imprisonment  for  debt  is  not  of  itself  such  a  change 
in  the  remed}'  as  impairs  the  obligation  of  the  contract. 

Our  conclusion  is,  therefore,  that  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

Affirmed. 


The  Hopkins  and  Dickinson  Manufacturing  Company  a'. 
P.  and  F.  Corbin,  F.  H.  North,  and  Charles  Pbok. 

A  reissued  patent  for  a  sash-lock  held.,  on  the  facts,  not  to  be  uifi'inged  hy 
a  sash-lock  made  by  the  appellees,  unless  by  plachig  a  construction 
on  the  reissued  patent  which  would  render  it  void  for  want  of  con- 
foi'mity  to  the  original  patent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Connecticut. 

Wetmore,  Jenner  ^  Thompson.,  for  appellant. 

O.  H.  Piatt  and  C.  E.  Mitchell,  for  appellees. 

Woods,  J. — This  is  a  suit  in  equity,  brought  for  the  infringe- 
ment of  certain  reissued  letters-patent  dated  October  11, 1875, 
for  an  improvement  in  sash-locks.  The  original  patent  was 
issued  to  George  Vol!  and  George  McGregor  as  joint  inventors, 
and  the  reissue  was  granted  to  their  assignee,  the  Hopkins  and 
Dickinson  Manufacturing  Company,  the  appellant. 

In  the  years  1868  and  1869  George  Voll  was  the  foreman 
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of  George  McGregor,  a  locksmith  of  Cincinnati,  who  kept  a 
shop  where  he  sold  sash-locks.  Prior  to  February,  1868,  Mc- 
Gregor had  been  selling  a  self-locking  sash-lock  made  by  Eob- 
ert  Lee,  of  Cincinnati,  under  a  patent  granted  to  him  dated 
May  30,  1865. 

Sash-locks  are  a  contrivance  which,  by  fastening  the  top 
rail  of  the  lower  sash  to  the  bottom  rail  of  the  upper  sash, 
prevent  the  opening  of  windows  from  the  outside,  either  by 
lowering  the  upper  or  raising  the  lower  sash.  Their  general 
construction  and  operation  is  as  follows :  A  lever  is  pivoted 
upon  the  top  rail  of  the  lower  sash.  When  the  lock  is  open 
the  direction  of  this  lever  is  the  same  as  the  rail  of  the  sash. 
To  fasten  the  sashes  it  is  necessary  to  turn  this  lever  on  its 
pivot  to  a  position  across  and  at  right  angles  to  the  division 
line  between  the  impinging  rails  of  the  two  sashes,  when  it 
engages  with  a  catch  on  the  bottom  rail  of  the  upper  sash. 
This  catch,  if,  as  has  generally  been  the  case,  it  consists  of  a 
simple  hook,  under  the  projection  of  which  one  end  of  the 
lever  remains  when  in  the  locking  position,  is  sutficient  to  pre- 
A'ent  the  opening  of  the  window  by  any  direct  pressure  on  the 
sashes  exerted  in  the  ordinary  way  to  open  a  window,  but 
there  would  be  nothing  to  prevent  the  pushing  aside  of  the 
locking-lever  by  inserting  from  the  outside,  between  the  im- 
pinging rails  of  the  sashes,  a  knife-blade,  paper-cutter,  or  other 
similar  instrument,  and  thus  opening  the  lock.  To  prevent 
this  various  devices  have  been  used  to  hold  the  locking-lever 
fast  when  in  the  locking  position,  so  that  it  could  not  be  moved 
sideways  from'  the  outside,  but  only  from  the  inside,  by  disen- 
gaging it  from  the  catch  in  the  ordinary  process  of  unlocking. 

This  object  was  accomplished  in  the  sash-lock  of  Lee  by 
giving  the  lever  a  certain  amount  of  play  on  its  pivot,  so  that 
when  it  was  turned  to  the  locking  position  its  end  not  only 
passed  under  the  catch,  but  also  behind  a  lip  in  the  catch, 
thereby  forming  with  the  latter  a  latch  which  prevented  any 
lateral  movement  of  the  lever.  This  was,  therefore,  called  a 
self-locking  sash-lock.     As  in  most  sash-locks,  the  pivoted 
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locking-lever  was  secured  to  a  bed-plate  fastened  upon  the  top 
of  the  upper  rail  of  the  lower  and  inner  sash.  This  plate 
was  designated  the  base-plate.  The  catch  was  attached  to  a 
similar  plate  on  the  bottom  rail  of  the  upper  sash,  which  was 
called  the  striking-plate. 

McGregor  was  unable  to  furnish  the  Lee  sash-lock  to  fill  a 
large  order  which  he  had  received,  and  mentioned  the  fact  to 
Voll,  who  in  a  short  time  produced  the  model  of  a  self-locking 
sash-lock.  In  this  lock  the  locking-lever  was  pivoted  on  a 
cylindrical  stump  upon  the  base-plate,  the  base-plate  being  fast- 
ened upon  the  upper  rail  of  the  lower  sash.  There  was  a 
round  hole  in  that  part  of  the  cylindrical  stump  nearest  the 
inner  edge  of  the  sash  rail,  fitted  to  receive  a  small  cylindrical 
pin  or  bolt.  That  part  of  the  locking-lever  which,  when  it  was 
in  the  locking  position,  was  over  the  rail  of  the  inner  sash, 
had  a  longitudinal  hole  extending  through  it  to  the  pivotal 
stump.  Through  this  hole  a  cylindrical  pin  extended  from 
the  outer  end  of  the  lever  to  the  stump,  and  was  pressed  by  a 
spiral  spring  against  the  stump.  When  the  locking-lever  was 
turned  around  into  the  locking  position,  the  end  of  the  pin,  by 
the  action  of  the  spring,  entered  the  hole  by  a  horizontal 
motion,  and  thus  the  lever  was  prevented  from  turning  side- 
wise.  When  it  was  desired  to  unlock  the  lock,  the  pin,  which 
projected  beyond  the  end  of  the  locking-lever  and  ended  in  a 
knob,  was  pulled  back  out  of  the  hole,  and  the  lever  was 
turned  sideways  into  its  unlocked  position. 

This  sash-lock  was  made  about  February,  1868,  and  on  the 
24th  of  that  month  Voll  applied  for  a  patent  for  his  invention, 
describing  it  as  an  improvement  in  sash-locks,  the  object  of 
which  was  to  prevent  the  lock  from  being  unfastened  from-  the 
outside  bj'  inserting  a  knife  or  other  thin  instrument  between 
the  sashes  and  pushing  aside  the  locking-lever.  The  claim  was 
thus  set  forth  in  his  specification  :  "  Having  thus  fully  describ- 
ed and  set  forth  the  nature  of  ray  invention,  what  I  desire  to 
secure  by  letters  is:  The  pin  F,  operating  in  hole  in  stump  A, 
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preventing  the  fastener  from  being  turned,  as  described  and 
set  forth." 

This  application  was  refused  because  the  invention  had.  been 
anticipated  by  a  patent  issued  to  Brockseller  &  Sargent  May 
11,  1858.  Eeference  was  also  made  by  the  examiner  in  his 
refusal  to  the  patent  of  Eobert  Lee,  dated  May  30,  1865. 
This  application  was  reheard  and  again  rejected,  and  the  re- 
jection was  acquiesced  in  by  Voll.  I^ot  long  after  his  appli- 
cation, and  before  its  final  rejection,  Yoll  made  a  small  lot  of 
silver-plated  sash-locks  according  to  his  plan,  which  were  sent 
in  full  working  order  to  McGregor's  shop  for  sale. 

After  this  rejection  Voll  made  another  sash-lock,  omitting 
the  hole  and  pin  features  and  using  a  pivoted  piece  at  the 
outer  end  of  the  lever  which  worked  vertically  by  a  flat  spring, 
locking  the  lever  as  before  by  an  engagement  oti  the  base- 
plate. Yoll  sent  a  working  model  of  this  contrivance  to  Munn 
&  Co.,  of  New  York,  with  the  view  of  having  a  patent  ap- 
plied for,  but  they  informed  him  that  it  was  not  patentable. 

Thereupon  Yoll  and  McGregor  went  to  work  and  made  the 
improvement  in  sash-locks  for  which  a  patent  was  issued  to 
them  dated  March  30,  1869. 

The  original  specification  described  by  letter  references  the 
separate  parts  of  the  sash-bolt  and  their  operation,  and  the 
claim  was  stated  as  follows :  "  In  a  sash-bolt  the  arrangement 
and  combination  of  the  base-plate  C  with  the  segment  c  there- 
on, cam  D,  spring-bolt  F,  arm  G,  and  catch  H,  as  shown  and 
described,  for  the  purpose  specified." 

On  July  1,  1870,  Yoll  and  McGregor  sold  this  patent  and 
the  invention  thereby  secured  to  the  appellant. 

On  August  6,  1875,  the  appellant  applied  for  a  reissue  of 
this  patent. 

In  the  application  for  a  reissue  the  claim  was  thus  stated : 
"A  vibrating  lever  provided  with  a  bolt,  in  combination  with 
a  striking-plate  or  hook;  and  with  a  catch-segment  behind 
which  the  bolt  can  pass,  formed  upon  the  plate  upon  which 
the  lever  is  pivoted,  the  whole  constituting  a  sash-fastener,  and 
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the  parts  enumerated  in  the  claim  being  and  operating  sub- 
stantially as  specified." 

The  reissue  was  granted  the  appellant  on  October  11,  1875, 
as  praj'ed  for. 

The  esseutial  distinction  between  the  original  invention  of 
VoU,  for  which  a  patent  was  refused,  and  that  covered  by  the 
reissue  to  the  appellant  of  the  letters-patent  to  Voll  and  Mc- 
Gregor, is  this:  In  the  contrivance  first  named,  the  locking- 
lever,  when  in  locked  position,  was  held  fast  in  its  place  by  a 
bolt  which  was  driven  by  a  spiral  spring  into  a  hole  in  the 
stump  on  which  tlie  lever  was  pivoted.  In  the  coutnvauce 
covered  by  the  patent  to  Voll  and  McGregor,  the  bolt  which 
holds  the  locking-lever  in  its  place,  instead  of  entering  a  hole 
in  the  post,  is  forced  by  the  spiral  spring  past  the  end  of  a  seg- 
meat  raised  upon  a  base-plate,  which  prevents  a  sidewise  move- 
ment of  the  locking-lever  until  the  bolt  is  retracted. 

The  sash-lock  manufactured  by  appellees,  which  appellant 
alleged  was  an  infringement  on  its  reissued  patent,  had  placed 
on  the  end  of  the  locking-lever  a  pivoted  latch  provided  with 
a  downward  projection  which,  when  the  locking -lever  was 
placed  in  a  locking  position,  entered  a  hole  or  socket  in  the 
base-plate. 

The  court  below  dismissed  the  bill.  Its  decree  is  brought 
here  for  review.     * 

The  defense  insisted  on  is,  that  if  the  claim  of  appellant's 
reissued  patent  be  construed  to  cover  the  appellees'  sash-locks 
it  is  void,  because  it  embraces  the  previous  invention  made  by 
Voll  alone,  which  had  been  abandoned  to  the  public  after  it 
had  been  rejected  by  the  Patent  Office,  and  which  was  not  the 
invention  of  Voll  and  McGregor  jointly;  and  that  if  the  reis- 
sue is  so  construed  as  to  cover  the  sash-locks  made  by  appel- 
lees, it  is  for  a  different  invention  from  that  which  the  original 
patent  to  Voll  and  McGregor  covered. 

We  think  this  defense  is  sustained  by  the  evidence. 

It  is  perfectly  clear  that  the  sash-lock  manufactured  by  the 
appellees  was  as  much  an  infringement  of  the  device  invented 
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b}'  Voll  for  which  a  patent  was  refused  as  it  was  of  the  reissued 
patent  of  appellant.  In  both  VoU's  contrivance  and  the  pat- 
ented device  of  Voll  and  McGregor  which  appellant  claims 
the  catch  to  prevent  the  sidewise  motion  of  the  locking-lever 
was  on  the  base-plate  and  not  on  the  striking-plate,  and  in 
Voll's  invention  the  catch  consisted  of  a  bolt  driven  by  a  spi- 
ral spring  into  a  hole,  and  in  Voll  and  McGregor's  invention 
the  bolt  was  driven  by  a  similar  spring  past  the  end  of  a  seg- 
ment raised  on  the  base-plate. 

A  pivoted  latch  on  the  end  of  the  locking-lever,  with  a  down- 
ward projection  entering  a  socket  in  the  base-plate  to  prevent 
a  lateral  movement  of  the  locking-lever,  does  not  appear  to  us 
to  be  the.  equivalent  of  either  the  contrivance  of  Voll  or  of 
Voll  and  McGregor.  The  difference  between  them  is  as  clear 
and  distinct  as  tlie  difference  between  a  door  latch  and  a  door 
bolt. 

But  if  the  sash-lock  of  appellees  is  held  to  infringe  the  Voll 
and  McGregor  patent,  it  beyond  question  or  controversy  in- 
cludes the  separate  device  of  Voll  for  which  he  made  applica- 
tion for  a  patent.  The  only  ground  upon  which  appellees' 
sash-lock  can  be  held  to  embody  any  part  of  the  device  of 
either,  is  that  the  catch  to  prevent  the  sidewise  motion  of  the 
locking-lever  is  on  the  base-plate  and  not  on  the  striking-plate. 
But  this  was  the  important  part  of  Voll's  separate  invention, 
and  he  was  refused  a  patent  for  it,  and  abandoned  his  applica- 
tion therefor.  Ho  made  locks  according  to  his  device  and  put 
them  on  sale. 

Construed  in  the  light  of  the  fact  that  the  application  of  Voll 
for  a  patent  for  his  device  was  refused,  the  invention  of  Voll 
and  McGregor  is  reduced  to  very  narrow  limits.  Their  im- 
provement would  consist  solely  in  the  fact  that  the  bolt  in  the 
locking-lever,  instead  of  being  driven  by  the  spiral  spring  into 
a  hole  in  the  post  upon  which  the  lever  is  pivoted,  is  driven 
past  the  end  of  a  segment  raised  on  the  base-plate.  So  con- 
strued it  is  perfectly  plain  that  there  is  no  infringement. 

Conclusive  evidence  to  establish  the  defense  is  found  in  the 
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amendments  made  by  the  appellant  in  its  application  for  re- 
issue. If  the  reissue  had  been  granted  as  applied  for,  it  might 
with  some  plausibility  have  been  claimed  that  the  reissued 
patent  was  infringed  by  the  sash-locks  made  by  the  appellees. 
But  the  application  in  its  original  form  was  not  granted.  The 
specitieation  for  the  reissued  patent  was  amended  by  striking 
out  wherever  they  occurred  the  words  "  socket  or  depression 
in  the  base-plate,"  and  substituting  the  words  "catch-segment 
or  segment." 

This  shows  beyond  controversy  that  in  asking  for  a  reissue 
the  appellant  sought  to  make  its  patent  cover  sash-locks  like 
those  made  by  appellees,  but  was  not  able  to  do  so,  and  tlie 
reissue  was  restricted  to  a  sash-lock  in  which  the  locking-levor 
was  made  fast  by  a  bolt  driven  past  the  end  of  a  segment  rais- 
ed on  the  base-plate. 

These  conclusions  warrant  the  inference  that  if  the  reissued 
patent  is  to  be  construed,  as  appellant  insists  it  should  be,  and 
as  it  must  be,  to  include  the  sash-locks  of  appellees,  it  is  broad- 
er than  the  original  patent,  and  therefore  void.  (The  Wood 
Paper  Patent,  23  Wall.,  666  ;  Eussell  v.  Dodge,  93  U.  S.,  460 ; 
Powder  Co.  v.  Powder  Works,  98  U.  S.,  126 ;  Ball  r.  Langles 
and  Swain  Turbine  Co.  v.  Ladd,  decided  at  the- present  terra; 
Wicks  V.  Stevens,  2  Woods,  312.) 

We  are  of  opinion  that  the  decree  of  the  Circuit  Court  dis- 
missing appellant's  bill  was  right.     It  is  therefore  affirmed. 

Affirmed. 


APPENDIX. 


[The  following  dissenting  opinion  was  delivered  by  Mr.  Justice 
Haelan  in  the  case  of  The  Congress  and  Empire  Spring  Com- 
pany V.  Knowlton,  reported  ante,  p.  IGO.  It  was  not  received  in 
time  to  be  printed  in  its  proper  order. — Reporter.] 

Haelan,  J.  (dissenting.) — This  action  was  commenced  in 
the  Supreme  Court  of  the  State  of  l^few  Tork.  The  present 
transcript  is  imperfect  in  that  it  does  not  contain  all  the  pro- 
ceedings in  the  courts  of  the  State  up  to  the  removal  of  the 
case  into  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York.  It  is,  however,  conceded  in  the 
briefs  of  counsel  that  the  plaintiffs  succeeded  in  the  Supreme 
Court  of  the  State,  and  that  upon  writ  of  error  to  the  Com- 
mission of  Appeals  the  judgment  of  the  inferior  court  was 
reversed  upon  the  grounds  stated  in  Knowlton,  &c.,  v.  The 
Congress  and  Empire  Spring  Company,  57  N.  Y.,  578.  The 
learned  district  judge  who  tried  the  case  in  the  Circuit 
Court  opens  his  opinion,  which  is  made  a  part  of  the  tran- 
script, with  the  statement  that  "  this  case  comes  here  by  re- 
moval from  the  State  court,  after  a  decision  adverse  to  the 
plaintiff  by  the  Commission  of  Appeals,  reversing  the  judg- 
ment of  the  Supreme  Court  in  favor  of  plaintiff,  and  oi'dering 
a  new  trial.  (57  N.  Y.  E.,  578.)"  He  then  proceeds  to  deter- 
mine the  case  upon  principles  of  law  different  from  those  an- 
nounced by  the  Commission  of  Appeals.  Had  the  case  been 
again  tried  jn  the  Supreme  Court  of  the  State,  judgment  must 
have  been  rendered  in  behalf  of  the  plaintiffs  in  error,  because 
the  reversal  by  the  Commission  of  Appeals  was  upon  such 
grounds  as  precluded  any  recovery  whatever  by  the  defend- 
ants in  error.  I  am  of  opinion  that  the  decision  in  Knowlton, 
&c.,  V.  The  Congress  and  Empire  Spring  Co.,  57  N.  Y.,  should 
have  been  accepted  as  the  law  of  this  case.  It  is,  in  my  judg- 
ment, an  immaterial  circumstance  that  the  present  transcript 
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does  not  coutain  the  proceedings  had  in  the  Commission  of 
Appeals.  An  examination  of  the  case  reported  in  57  New 
York  shows  laeyond  question  that  it  is  the  identical  case  now 
before  us ;  at  any  rate,  that  it  was  a  case  between  the  same 
parties  who  are  now  before  us,  and  that  it  involved  the  same 
issues  that  are  here  presented  for  our  determination.  We 
know  that  the  adjudication  in  that  court  was  long  prior  to  the 
removal  of  this  case  into  the  Federal  court.  We  know  also 
that  the  questions  decided  in  the  Circuit  Court,  and  whicli  we 
are  asked  to  determine,  have  been  once  passed  upon,  between 
the  same  parties,  in  a  court  of  competent  jurisdiction.  All 
this  plainly  appears  upon  the  face  of  the  decision  reported  hi 
57  New  York.  The  defendants  in  error  should  not,  therefore, 
be  permitted  to  escape  the  legal  eiiect  of  that  decision  by  a  re- 
moval of  the  case  into  the  Circuit  Court  of  the  United  States. 
Upon  these  grounds,  and  without  expressing  nij'  own  views 
upon  the  propositions  of  law  discussed  in  the  opinion  of  the 
court,  I  dissent  from  the  judgment  just  rendered. 


The  following  New  Rules  in  Admiralty  were  adopted  dur- 
ing the  present  term : 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Tbem,  1880. 

It  is  ordererl  that  the  following  rule  bo,  and  the  same  is  hereby,  adopted 

as  an  addition  to  the  Rules  of  Practice  in  the  courts  of  the  United  States 

in  causes  of  admiralty  and  maritime  jurisdiction,  on  the  instance  side  of 

the  court : 

Rule  oS. 
All  the , preceding  rules  and  i-egulations  for  proceeding  in  cases  where 
the  owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the  benefit  of 
limitation  of  liability  provided  for  in  the  act  of  Congress  in  that  behalf, 
shall  apply  to  the  Circuit  Courts  of  the  United  States  wliere  such  cases 
are  or  shall  be  pending  in  said  courts  upon  appeal  from  the  District  Courts. 

Additional  paragraph,  numbered  6,  to  Rule  8. 
6.  The  decree  in  causes  of  admiralty  and  maritime  jurisdiction,  where, 
under  the  requirements  of  law,  the  facts  have  been  found  in  the  court  be- 
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iow,  and  our  power  to  reviow  Is  limited  to  the  determination  of  questions 
of  law  arising  on  the  record,  shall  be  confined  to  the  pleadings,  the  find- 
ings of  fact  and  conclusions  of  law  thereon,  the  bills  of  exceptions,  the 
final  jndgmcnt  or  decree,  and  snch  interlocntory  orders  and  decrees  as 
may  be  necessary  to  a  proper  review  of  the  case. 


The  judges  during  the  present  term  have  been  Hon.  M.  R. 
Waite,  Chief  Justice ;  Justice  Nathan  Clifford,  Justice  Sam- 
uel F.  Millek,  Justice  William  Strong,  Justice  Ward  Hunt, 
Justice  Noah  H.  Swayne,  Justice  Stephen  J.  Field,  Justice 
Jos.  P.  Bradley,  Justice  John  M.  Harlan,  and  Justice  Wil- 
liam B.  Woods. 

Ou  account  of  indisposition,  Justices  Clifford  and  Hunt 
took  no  part  in  deciding  the  cases  submitted  at  this  term. 

Justices  Strong  and  Swayne  resigned  during  the  term. 
Hon.  William  B.  Woods  was  appointed  to  succeed  the  for- 
mer, and  took  the  oath  of  office  during  the  term.  Hon.  Stan- 
ley Matthews  was  appointed  to  succeed  the  latter,  but  did 
not  take  the  oath  of  office  during  the  term. 
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ABANDONMENT. 

'riie  principle  iiiinounced  in  Stringfellow  v.  Cain,  99  U.  S.,  610,  to  the 
(i/tect  tliiit  ten  years'  occupancy  and  valuable  improvements  under  a 
sale,  ^\  itli  the  knowledge  of  those  asserting  advei'se  title,  constitute  a 
case  of  abiindonment  by  those  adverse  claimants,  under  Utah  law, 
approved  and  followed.     Folsom  v.  Dewey,  462. 

ABATEMENT. 
Si.'e  Pleading. 

ACQUIESCENCE. 

A  dela}- for  nine  j'ears  on  the  part  of  infants  after  coming  of  age 
before  bringing  suit,  held,  under  the  circumstances,  to  be  such  acqui- 
escence  as  to  bar  recover}'.     Hoyt  v.  Sprague,  724. 

ADMIRALTY. 

I.  Weight  of  Decisions  of  Inferior  Courts  in  this  Court  on 

Appeal. 

In  an  admiralty  case  in  which  tlie  decree  appealed  from  was  enter- 
ed before  the  act  of  1873,  relieving  this  court  from  passing  on  questions 
of  fact,  went  into  eHect,  the  court  declines  to  grant  a  rehearing  of  its 
former  decision  against  the  appellants,  the  questions  involved  being 
of  fact  only,  and  tlie  two  lower  courts  liaving  decided  against  the 
appellants.     Wiltz  v.  Green,  309. 

II.  Power  of  Circuit  Court  to  Remand  to  District  Court. 

Semble  that  section  636  of  tlie  Revised  Statutes  of  the  United 
States  extends  to  admiralty  proceedings,  and  gives  the  U.  S.  Circuit 
Court  power,  after  hearing  a  cause  on  appeal,  to  remand  with  direc- 
tions.    Steamship  Co.  v.  Mount,  404. 

III.  Collision. 

1.  Two  steamers  held  mutually  in  fault  for  a  collision,  the  one  for 
not  giving  timely  notice  by  whistles  of  a  change  of  course,  and  the 
other  for  not  slowing  down  and  taking  proper  precautions  to  avoid 
the  collision  after  it  was  seen  to  be  imminent.  Steam  Towboat  Line 
V.  Caleb,  43Su 

2.  In  a  collision  between  a  large  steamer  going  up  Delaware  Bay  at 
the  rate  of  ten  miles  an  hour  and  overhauling  a  schooner,  and  the  said 
schooner,  in  which  the  scliooner,  just  before  the  collision,  suddenly 
changed  her  course  in  such  a  way  as  to  throw  lier  across  the  path  of 
the  steamei-,  the  crew  of  the  schooner  not  having  seen  the  steamer 
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till  after  such  change  of  course,  the  schooner  was  liold  in  fault.     The 
Illinois,  751. 

3.  A  tug  and  a  ship  in  tow  held  both  liable  for  a  collision  with  a 
scliooner  not  in  fault — tlie  tug  because  of  a  failure  to  change  her 
course  in  time,  and  the  ship  because  her  .pilot,  under  wliose  ordeis 
the  tug  also  was,  neglected  to  give  proper  directions  to  avoid  tlie 
collision  after  it  became  probable.  The  Civilta,  785. 
IV.  See  Limited  Liability  Act. 

AMENDMENTS. 

1.  Xii.e  court  refuses  to  consider  an  amended  liill  wliicli  does  not 
appear  to  iiave  been  filed  bj-  leave  of  court  In  the  lower  court.  Ta-ri/ 
V.  McLure,  213. 

2.  See  Jurisdiction. 

APPEAL. 

I.  Second  Appeals. 

1.  Second  appeals  are  allowed  to  bring  up  proceeding-^  subsequent 
to  the  mandate  issued  on  a  former  appeal,  and  not  settled  by  the 
terms  of  the  mandate.    Hinckley  v.  Morton,  323. 

2.  Where  a  decree  was  entered  by  an  Inferior  court  hi  exact  ac- 
cordance with  a  mandate  issued  by  this  court  on  a  previous  appeal, 
an  appeal  will  not  be  entertained  from  that  decree,  but  will  be  dis- 
missed.    Humphrey  v.  Baker,  359. 

3.  This  will  be  done  although  additional  issues  may  be  raised  in  the 
lower  court  by  supplemental  bills  of  review  filed  subsequent  to  such 
decree,  for  the  relief  therein  prayed  may  be  made  by  decree  in  the 
supplemental  proceeding.     Id. 

II.  See  Admiralty  ;  Damages;  Judgments  and  Decrees. 

ASSISTANT  TEEASUKEE   OF  UNITED   STATES. 
See  Internal  Revenue. 

ATTACHMENTS. 

An  attachment  against  the  property  of  a  non-resident  cannot  be 
issued  from  a  Federal  court,  unless  the  defendant  is  first  personally 
served  with  process,  as  required  by  section  739  of  the  Eevised  Statutes 
of  the  United  States.     Railroad  Co.,  ex  parte,  303. 

BANKEUPTCY. 

I.  Amendment  of  June  22, 1874,  not  Eetrospectivb. 

1.  When  a  petition  in  bankruptcy  was  filed  February  4,  1874,  and 
less  than  four  montlis  previous  the  bankrupt  had  made  a  fraudiUent 
pledge  of  certain  securities,  but  the  assignee  did  not  institute  suit  to . 
recover  them  until  March  11,  1875,  the  rights  of  the  parties  ai-e  gov- 
erned by  the  act  in  force  at  the  time  of  the  Institution  of  the  bank- 
ruptcy proceedings,  which  prescribed  four  months,  (U.  S.  Rev.  Stats., 
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sec.  5128.)  and  not  by  the  amendment  of  June  22,  ]874,  which  re- 
duced the  period  to  two  months.    Aiifftn'orAt  v.  Basin,  5. 

2.  The  clause  in  the  amendment  of  June  22,  1874,  (18  U.  S.  Stats. 
at  Large,  1 80,)  to  the  bankrupt  act,  reducing  such  period  to  two  months, 
is  not  retrospective  in  operation.     Id. 

II.  AuTHOKiTY  OP  Marshal  under  Provisional  Warrant  of 

Seizure. 

1.  By  virtue  of  the  autliority  conferred  upon  tlie  marshal  "by  tlie 
provisional  warrant  of  seizure  from  a  court  of  banliruptcy,  issued 
under  section  5023  of  tlie  Revised  Statutes  of  the  United  States,  lie 
lias  the  right  to  seize  not  only  all  the  property  In  the  actual  posses- 
sion of  the  baiiki-iipt,  but  all  property  which  he  believes  belongs  to 
the  bankrupt,  though  in  the  possession  of  others  asserting  adverse 
title.     Sharpe  v.  Doyle,  31. 

2.  Acting  as  he  does  ou  Ills  own  responsibility  in  making  such  seiz- 
ure, he  may  prove  who  has  the  actual  title  if  sued  in  trespass  by  tlie 
parties  claiming  title,  when  dispossessed  by  him.     Id. 

III.  Discharge  Personal  to  Bankrupt. 

A  discharge  in  bankruptcy  is  personal  to  the  bankrupt ;  and  where 
judgments  have  been  recovered  against  the  bankrupt  subsequent  to 
such  discbarge,  tlie  bankrupt  not  setting  it  up  in  defense,  it  will  not 
operate  to  release  the  debt  so  far  as  to  prevent  the  enforcemf  nt  of  the 
iudgiuents  so  obtained  against  property  fraudulently  conveyed  by 
the  bankrupt  to  third  parties.     Moyer  v.  Dewey,  153. 

IV.  assignee's  sole  Bight  to  Attack  Fraudulent  Preference. 

The  right  to  bring  suit  to  avoid  fraudulent  conveyances  is  vested 
solely  in  the  assignee  in  bankruptcy;  but  the  fact  of  the  assignment 
to  an  assignee,  and  his  appointment,  not  being  raised  by  the  plead- 
ings, cannot  be  considered.     Id. 

V.  Fraudulent  Preference. 

To  avoid  a  conveyance  alleged  to  be  fraudulent  under  section  35  of 
the  original  bankrupt  act  of  1867,  it  must  be  made  to  appear  clearly 
that  the  person  fo  be  benefited  by  the  conveyance  had  reasonable  cause 
to  believe  that  the  person  making  such  conveyance  was  insolvent,  and 
that  it  was  made  in  fraud  of  the  bankrupt  act.    Barbour'  v.  Priest,  467. 

VI.  Composition  Proceedings. 

1.  Composition  proceedings  under  the  amendment  of  1874  are  a 
part  of  the  bankrupt  proceedings,  and  one  of  the  means- which  the 
bankrupt  law  authorizes  of  releasing  a  debtor  and  distributing  his 
property  among  his  creditors,  and  not  a  new  and  independent  mode 
of  distributing  his  assets.     Wilmot  v.  Madge,  633. 

2.  These  proceedings  are  binding  only  on  those  whose  debts  are  capa- 
ble of  being  discharged  by  the  bankrupt  law,  and  not  on  those  whose 
debts  wore  contracted  by  fraud ;  and  the  amendment  of  1874  is  not 
a  repeal  of  section  5117  of  the  Revised  Statutes  of  the  United  States. 
Id. 
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VII.  Right  to  use  Assignee's  Kamb  in  Bringing  Suit. 

Where  one  of  the  partners  of  a  limitecl  partnei-ship  sells  out  his  uiter- 
est  to  the  otlier  partners,  who  are  afterwards  put  into  bankruptcy,  the 
creditors  of  tlie  partnership  wlio  attaclf  such  a  transaction,  in  seeking 
redress  against  tlie  retiring, partner,  cannot  use  tlie  assignee  of  such 
banlirupts  as  tlieir  representative  for  tliat  puj'pose.  Wight  v.  Condict, 
750. 

BIGAMY. 

See  Evidence. 

CHOSES  IN  ACTIOlSr. 

Sale  op. 

A  purcliase  of  an  uiterest  in  a  suit  after  judgment  is  not  a  purchase 
of  a  litigious  riglit;  nor  can  a  defendant  wlio,  instead  of  paj-ing  the 
price  of  the  transfer,  contests  the  suit,  avail  himself  of  tlie  privilege 
given  by  article  2652,  Louisiana  Code,  allowing  a  release  to  the  party 
against  wliom  a  litigious  right  has  been  transferred  by  paying  to  the 
transfeiee  the  real  price  of  the  transfer.     CucuUu  v.  Hernandez,  36. 

COMPROMISE. 

A  compromise  between  two  mining  companies,  by  which  a  certain 
line  was  established  which  neither  could  cross,  construed  to  mean 
that  tiie  line  was  to  be  extended  through  the  property  to  the  centre 
of  the  earth  in  a  plane,  and  not  merely  tln-ough  the  surface.  Rich- 
mond Mining  Co.  v.  Eureka  Mining  Co.,  651. 

CONFEDERATE   CURRENCY. 

A  loan  made  in  New  Orleans  during  the  civil  war,  decided,  on  the 
proofs,  to  have  been  made  in  lawful  money  of  the  United  States,  and 
not  liable  to  be  scaled,  as  it  would  have  been  if  made  in  Couf(;derate 
currency.     Cook  v.  Lillo,  320. 

CONFISCATION. 

Money  left  in  the  Confedcracj''  by  one  who  departed  therefrom,  in 
the  hands  of  a  resident  agent,  and  invested  by  that  agent,  cannot  be 
captured  bj'  the  United  States  on  the  ground  that  such  act  constituted 
a  trading  across  the  lines,  and  if  so  seized  may  be  recovered  back. 
United  States  v.  Quigley,  557. 

CONGRESS  OF  THE   UNITED   STATES. 

I.  Power  to  Punish  fob  Contempt. 

1.  The  Congress  of  the  United  States  has  no  power  to  punish  for 
contempt  a  witness  who  has  been  summoned  to  appear  before  one  of 
its  committees,  and  who  refuses  to  answer  the  questions  propounded, 
if  the  subject-matter  under  investigation  is  one  into  which  Congress 
has  no  right  to  inquire.    Eilbourn  v.  Thompson,  56. 
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2.  Their  power  to  punish  such  recalcitrant  witnesses  is  confined  to 
tliosp  cases  in  whicli  the  powers  given  it  are  in  their  nature  jnclicial ; 
for  instance,  impeacliments  anil  punishments  of  its  own  members.  Id. 

3.  No  snch  power,  in, this  respect,  can  be  inferred  from  the  exist- 
ence of  such  a  privilege  in  the  English  House  of  Commons,  as  the 
latter  possesses  this  right  as  an  inlieritance  from  the  judicial  powers 
anciently  vested  in  it,  and  is,  therefore,  in  that  regard,  not  analogous 
to  other  legislative  bodies.     Id. 

tl.  Enckoachmbnts  on  Judicial  Depabtment. 

A  congressional  resolution  "  to  inquire  into  the  nature  and  history 
of.  the  real-estate  pool,"  of  which  a  debtor  of  the  government  was- 
alleged  to  be  a  member,  reciting  that  snoli  debtor  had  gone  Into  bank.- 
ruptcy,  and  (hat  the  coiuts  were  powerless  to  afford  the  government 
a  remedy,  is  invalid  because  touching  a  matter  of  which  a  court  has- 
already  taken  jiuisdictiou,  and  a  matter  which,  in  its  nature,  belongs- 
to  tlie  judicial  and  not  to  the  legislative  depaitment.    Id. 

III.  Liability  of  Members  and  Officers  for  Acts  anD'  Votes.. 

1.  The  clause  in  the  Constitution  declaring  tliat  members  of  Con- 
gress ''shall  not  be  questioned  m  any  otiier  place  for  any  speech  or 
debate  in  either  house,"  applies  as  well  to  votes  given  and  reports 
m.ade  as  to  vvord^  actually  spoken  iu  debate,  and  protects  such  mem- 
bers from  liability  even  though  the  action  taken  was  beyond  the  power 
of  Congress.     Id. 

2.  But  the  order  which  committed  the  witness  for  contempt  being 
iiltra  vires  and  void,  conferred  no  power  on  the  sergeant-at-arms  of 
the  House,  and  he  is  liable  for  1  lis  acts  in  arresting  the  witness  and 
committing  liim  to  prison.     Id. 

CONSOLIDATION. 

See  Corporation  Securities  ;  Statutes. 

CONSTITUTIONAL  LAW. 

I.  Obligation  of  Contracts. 

1.  The  Iowa  statute,  requiring  suits  for  possession  of  land  pur- 
chased at  a  tax  sale  to  be  brought  within  five  years  from  the  date  of 
the  tax  deed,  begins  to  run  from  the  date  of  the  deed,  and  not  f rom- 
the  date  when  adverse  possession  was  taken  by  tlie  former  owner  or 
his  assignee.     Barrett  v.  Holmes,  50. 

2.  So  construed,  it  is  not  unconstitutioual,  either  as  depriving  the 
purchaser  of  his  property  without  his  day  in  court,  or  as  impairing- 
tlie  obligation  of  the  contract  of  purchase.  It  is  a  condition  of  the 
sale,  forming  part  of  the  contiact.    Id. 

3.  Tlie  charter  of  a  Connecticut  railroad  contains  a  clause  reserving 
to  the  General  Assembly  the  right  to  amend,  alter,  or  repeal  it.  The 
Connecticut  statute  law  allows  railroads  to  discontinue  a  station  if  the 
approval  of  tlie  railroad  commissioners  is  obtained.     The  above-men- - 
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tioned  raili'oad,  acting  under  tliese  laws,  discontinued  two  of  its  sta- 
tions, ttie  commissioners  approving  it  on  certain  conditions,  whicii 
were  complied  witii.  Snbseqnently  tlie  jGreneral  Assembly,  by  an  act 
pnrporting  to  amend  the  charter,  re-establishes  one  of  the  stations  : 
.  Held,  That  the  assent  of  tlie  commissioners  did  not  constitnte  a  con- 
tract on  the  part  of  the  State  with  the  railroad,  and  the  act  of  Assem- 
bly last  named  was  valid.     Railroad  Go.  v.  Hamersley,  116. 

4.  In  modes  of  proceeding  and  foi'ms  to  enforce  a  contract  the  Leg- 
islature of  the  State  has  the  control,  and  may  enlarge,  limit,  or  alter 
tiiem  without  impairing  the  obligation  of  the  contract,  provided  it 
does  not  deny  a  remedy,  or  so  embarrass  it  with  conditions  or  restric- 
tions as  seriously  to  impair  the  value  of  the  right.  Viall  v.  Fenni- 
man,  8(38. 

5.  Accordingly  a  State  Legislature  may  validly  pass  a  law  abolish- 
ing imprisonment  for  debt  on  contracts  made  or  judgments  rendered 
■when  imprisonment  of  the  debtor,  was  one  of  the  remedies  allowed, 
it  not  being  such  a  change  in  the  remedy  as  impairs  the  obligation  of 
the  contract.     Id. 

II.  Taxation. 

The  court  declines  to  decide  whether  money  invested  in  products  of 
the  United  States  in  transit  from  State  to  State,  for  purposes  of  ex- 
portation, is  exempt  from  taxation,  under  the  clause  of  the  Constitu- 
tion forbiddhig  the  taxation  of  exports;  the  record  not  showing  that 
at  the  time  as  of  which  the  assessment  was  made  the  money  was  so 
invested.     People,  ex  rel.  Haneman,  v.  Commissioners,  248. 

III.  Power  of  State  to  Regulate  Pkopebty  of  Kon-Resident 

Infant. 

1.  A  State  lias  the  power  to  pass  laws  for  the  appointment  of 
guardians  of  the  property  of  non-resident  infants  situate  in  tliat 
State.    Hoyt  v.  Sprague,  724. 

2.  The  appointment  of  guardians  is  not  peculiarly  a  chancery  pow- 
er, but  is  generally  conferred  on  Probate  Courts.    Id. 

3.  A  State  Legislature  has  power  by  special  act  to  authorize  a 
guardian  to  invest  the  ward's  property  in  stock  of  a  manufacturing 
corporation,  and  such  act  is  not  aii  exercise  of  judicial  power.     Id. 

IV.  Power  of  Sitate  Legislature  to  authorize  stock  subscrip- 

tions BY  Municipal  Corporations  and  to  curb  defects 

IN  making  IX. 

1.  A  State  Legislature,  unless  restrained  by  some  provision  of  the 
organic  law,  can  authorize  or  require  a  municipal  corporation,  with 
or  without'  the  consent  of  the  people,  by  subscription  to  the  stock,  to 
aid  in  constructing  :a  railroad  connected  with  the  public  Interests  of 
the  municipality,  and  to  provide  for  payment  by  issuing  bonds,  or  by 
taxation.     Tomn  qf  IThompson  v.  Ferrine,  756. 

2.  Having  power  ito  prescribe  the  terms  of  subscription  and  the 
mode  and  details  of  .its  execution,  .tlie  Legislature  has  also  power,  by 
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confirmatory  act,  to  ratify  any  departure  from  the  power  originally 
conforrecl  on  the  municipality,  and  to  heal  any  defects  in  the  perform- 
ance, by  the  mnnieipality  or  its  officers,  of  the  duty  so  imposed.     Id. 

V.  liEGISLATION  OF   CONGRESS  OVEK  TbBRITOBIES. 

Semble  that  where  Congress  has  conferred  on  a  railroad  of  a  State  a 
ri^ht  of  way  over  the  public  lands  in  a  Territory,  the  State  su&se- 
quently  created  out  of  that  Xerritory  cannot  prevent  the  enjoynient 
of  the  right  previously  conferred  on  the  corporation.  Railroad  Co.  v. 
Baldwin,  804. 

VI.  State  Discrimination  against  Manufactures  of  other 

States. 

The  act  of  Assembly  of  Virginia  (Virginia  Acts  of  Assembly  of 
1875-76,  p,  184)  requiring  agents  for  the  sale  of  articles  manufactiu'ed 
out  of  the  State  to  get  out  a  special  license  and  pay  a  tax  therefor 
not  required  for  the  sale  of  articles  manufactured  in  the  State,  is  un- 
constitutional as  discriminating  against  the  manufactures  of  othfr 
States.     Webber  v.  Virginia,  811. 

VII.  Power  of  Nebraska  Legislature  to  confer  Corporate 

Powers. 

1.  The  Nebraska  act  of  Assembly  of  February  2,  1875, .authorizing 
a  certain  school  district  to  issue  bonds  for  the  purpose  of  erecting  a 
school  building,  and  for  setting  apart  a  fund  to  pay  the  same.  i>  in 
conflict  with  section  1  of  article  S  of  the  Nebraska  Constitution,  wliicli 
forbids  the  Legislature  from  passing  a  special  act  conferring  corpo- 
rate powers,  and  is  void.     School  District  v.  Insurance  Co.,  847. 

2.  Tlie  constitutional  provision  above  mentioned  applies  to  public 
as  well  as  to  private  corporations.     Id. 

VXII.  Constitutional  Limit  of  Indebtedness  of  Louisiana. 

1.  By  act  of  February  17,  1869,  the  Louisiana  Legislature  agrees  to 
guarantee  the  bonds  of  a  railroad  to  a  certain  amount  per  mile  under 
stringent  conditions,  requiring  the  construction  of  the  road  before 
giving  the  guaiunty,  and  taking  also  a  mortgage  as  security.  In  1870 
a  constitutional  amendment  went  into  eifeet  limiting  the  indebted- 
ness of  the  State  to  $25,000,000.  By  act  of  April  20,  1871,  the  Legis- 
lature subscribes  to  $2,500,000  of  stock  in  the  railroad,  and  issues 
bonds  of  the  State  to  pay  therefor.  This  raised  the  State  indebt(-'d- 
ness  above  the  constitutional  limit :  Held,  That  by  this  latter  act  a 
new  indebtedness  of  the  State  was  created  for  a  new  consideration, 
and  was  not  a  mere  change  of  form  of  a  pre-existing  debt,  and  that, 
therefore,  the  act  was  unconstitutional  and  the  bonds  issued  there- 
under void.     Williams  v.  Louisiana,  851. 

2.  The  Louisiana  Legislature  which  created  a  board  of  liquidation 
and  authorized  the  funding  of  the  State  indebtedness  had  a  right  by 
subsequent  act  to  forbid  such  board  from  receiving  and  funding  a 
certain  class  of  bonds,  even  if  those  bonds  were  valid.  Durkee  v. 
Louisiana,  860. 
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CONTEMPT. 

See  Congress  of  the  United  States. 

CONTKACTS. 

I.  Fraud  Vitiating. 

1.  All  arrangements  by  directors  of  a  corporation  to  seenre  an  un- 
due advantage  to  tliemselves,  at  its  expense,  by  the  formation  of  a  new 
company  as  an  auxiliary  to  the  original  one,  with  the  understanding 
tliat  any  of  them  are  to  take  stock  in  it,  and  then  that  valuable  con- 
tracts shall  be  given  to  it,  in  the  profits  of  whieli  they,  as  stockholders 
in  the  new  company,  are  to  share,  are  fraudulent  and  incapable  of 
enforcement  by  the  courts.     Wardell  v.  Railroad  Co.,  508. 

2.  The  contract  of  July  16,  1868,  between  tiie  Union  Pacific  Rjvil- 
road,  entered  into  by  its  directors,  and  Godfrey  and  Wardell,  wliicli 
was  afterwards  assigned  to  a  new  corporation  called  the  Wyoming 
Coal  and  Iron  Company,  held  to  be  fraudnlent  on  the  above  grounds. 
Id. 

II.  Recovery  of  Money  Paid  under  Illegal  Contract. 

1.  When  a  contract  is  illegal,  money  paid  by  one  of  the  parties  to  it 
in  part  performance  can  be  recovered  back,  the  otlier  party  not  hav- 
ing performed  the  contract  or  any  part  of  it,  and  both  parties  having 
abandoned  the  illegal  contract  before  it  was  consummated.  Congress 
and  Empire  Spring  Co.  v.  Knowlton,  100. 

2.  Accordingly,  where  a  corporation  resolves  to  increase  its  capital 
stock,  but  does  not  comply  with  all  the  requisites  prescribed  by  the 
State  law  to  be  done  befoi'e  the  incre.ise  can  take  effect,  a  stockholder 
wlio  has  subscribed  to  some  of  the  new  stock  and  paid  the  first  assess- 
ment thercoLi  may  recover  it  back  from  the  corporation.    Id. 

III.  Power  to  Make. 

1.  On  January  1, 1875,  when  the  amendment  to  the  New  York  Con- 
stitution went  into  effect  which  prohibits  any  town  from  loaning  money 
or  credit  in  aid  of  a  corporation,  or  subscribing  to  its  stock  or  bonds, 
all  action  on  tlie  part  of  any  town  to  issue  its  bonds  in  aid  of  a  rail- 
road not  then  completed  at  once  became  nugatory,  unless  where 
therehad  been,  prior  to  that  time,  created  a  legal  right  for  the  rail- 
road to  have  such  action  pei'fected  by  the  issue  of  bonds.  Railroad 
Co.  v.  Falconer,  446. 

2.  Accordingly,  where,  in  1872,  certain  tax-payers  applied  to  the 
County  Court,  in  the  mode  prescribed  by  New  York  law,  for  permis- 
sion to  subscribe  to  certain  railroad  stock  on  condition  that  the  i-ailroad 
be  located  on  a  certain  line,  and  commissioners  were  appointed  by  the 
court,  as  required  by  statute,  and  those  commissioners  immediately 
made  an  agreement  with  the  railroad  company  to  deliver  the  bonds  as 
soon  as  the  condition  was  performed,  which  condition  was  not  per- 
formed till  October,  1&75,  it  was  held  (1)  that  such  agreement  of  the 
commissioners  was  idtra  vires  and  void,  they  having  the  right  to  make 
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the  subscription  in  question  only  when  and  as  the  petition  of  the 
tax-payers  directed;  (2)  that  uncler  the  petition  the  county  was  au- 
thorized to  subscribe  only  when  the  condition  was  performed,  not  to 
make  an  agreement  to  subscribe  in  advance  of  its  performance ;  that 
no  agreement  had,  therefore,  been  made  wlien  the  constitutional 
amendment  went  into  effect,  and  that  none  could  be  made  after- 
wards.   Id. 

IV.  What  against  Public  Policy. 

1.  A  court  may  of  its  own  motion  refuse  to  enforce  a  contract  which 
is  corrupt  and  forbidden  by  morality  and  public  policy,  without  regard 
to  any  defects  in  pleading  it,  and  even  without  regard  to  any  stipula- 
tion of  the  defendant  to  waive  it,  for  there  can  be  no  waiver  of  such 
a  contract.     Oscanyan  v.  Winchester  Arms  Co.,"697. 

2.  An  agreement  by  a  consul  of  a  foreign  government  to  use  his 
influence  with  his  government  or  its  agents  to  obtain  contracts  in  con- 
sideration of  a  commission,  is  against  public  policy  and  incapable  of 
enforcement.    Id. 

3.  An  agreement  by  any  one,  whether  an  office)'  himself  or  not,  to 
use  peisonal  infJuence  over  an  officer  of  a  government  to  obtain  con- 
tracts, is  void  as  against  public  policy.    Id. 

4.  liCgitimate  professional  services  in  making  the  government  offi- 
cers acquainted  with  the  merits  of  the  article  or  measure,  unmixed 
with  personal  solicitation,  may,  however,  be  contracted  for,  and  such 
contracts  enforced.    Id. 

5.  The  courts  of  this  country  will  refuse  to  enforce  contracts  void 
on  the  above  grounds,  although  valid  by  the  law  of  the  country  where 
made  or  to  be  performed.    Id. 

V.  Mutual  Default  in  Performance  op. 

Where,  on  the  day  fixed  for  the  performance  of  mutual  stipulations 
in  a  contract,  both  parties  were  in  default,  the  default  of  each  was  a 
waiver  of  the  default  of  the  other,  and  either,  by  tendering  perform- 
ance of  liis  stipulation  in  a  reasonable  time,  might  enforce  the  per- 
formance of  the  contract  against  the  other.     Brown  v.  Slee,  772. 

VI.  In  General.  , 

1.  The  city  of  Chicago  and  county  of  Cook  offer  certain  prizes  for 
plans  and  estimates  for  a  court-house  and  annexed  offices.  The  plain- 
tiff in  error  is  awarded  one  of  these  prizes,  and  it  is  paid  him.  Subse- 
quently they  pass  a  resolution  adopting  his  plans  for  the  building. 
Tliere  was  no  proof  that  the  building  was  ever  erected :  Held,  That 
sucli  resolution  was  a  mere  expression  of  purpose  to  ei-ect  a  building 
according  to  plans  antecedently  made  by  another,  and  created  no  obli- 
gation on  either  party,  and  no  contract,  either  express  or  implied, 
tliere  being  neither  mutuality  nor  consideration.  Tilley  v.  Chicago, 
342. 

2.  No  contract  or  erection' of  building,  therefore,  being  proved,  evi- 
dence as  to  the  value  of  the  plaintiff's  plans,  and  of  a  usage  among 
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architects  that  the  architect  furnishing  the  plan  should  siiperiiitentl 
the  building,  was  irrelevant,  and  properly  excluded.     Id. 

3.  The  contract  of  the  defendant  in  error  with  the  city  of  Chicago  to 
prepare  plans  for  and  superintend  the  building  of  a  city  hall,  held  to 
require  the  city,  and  not  the  defendant  in  error,  to  obtain  the  approval 
of  the  plan  by  the  commissioners  of  Cook  county,  and  to  allow  the 
defendant  in  error  to  recover  compensation  for  the  work  performed, 
as  he  had  been  prevented  from  completing  it  by  the  fault  of  the  other 
party.  Chicago  v.  Tilley,  361. 
VII.  See  Constitutional  Law  ;  Pacific  Mail. 

CONVERSION. 

Certain  notes  due  by  one  firm  to  another  are  deposited,  by  the  firm 
who  are  payees,  with  a  bank,  as  collateral  for  indebtedness.  The  firm 
who  are  payees  subsequently  (more  than  two  months  after  the  time 
when  the  notes  were  pledged)  are  put  into  bankruptcy,  and  an  assignee 
appointed.  The  assignee  sues  the  bank  for  an  unlawful  conversion 
of  the  notes  :  Held,  That  an  instruction  from  the  court  to  the  jury  to 
find  for  the  bank  was  correct.     Bacon  v.  Iniemaiional  Bank,  314. 

CORPORATIONS. 

I.  By-laws  of. 

An  oiBcer  of  a  corporation  held  not  entitled  to  compensation  be- 
yond his  salary  for  work  done  outside  the  line  of  his  regular  duties, 
there  being  a  by-law  of  the  corporation  prohibiting  the  allowance  of 
extra  fees  or  remuneration,  in  addition  to  the  salary,  under  any  pre- 
tense, and  the  committee  who  made  the  contract  not  appearing  to 
have  had  authority  from  the  directors  to  allow  any  such  extra  com- 
pensation.    Yates  v.  Soldiers''  Home.,  895. 

II.  Capital  Stock. 

1.  The  capital  stock,  and  unpaid  subscriptions  thereto,  of  a  corpora- 
tion constitute  a  trust  fund  for  the  benefit  of  its  creditors,  and  cannot 
be  released  by  agreements  between  the  stockholder  and  the  corpora- 
tion without  the  consent  of  the  creditors,  except  bona  fide  for  a  valua- 
ble consideration,    Morgan  County  v.  Allen,  518. 

2.  Nor  is  this  altered  by  the  fact  that  bonds  are  given  in  payment  of 
stock,  but  such  bonds  are  a  part  of  the  assets  of  the  corporation,  liable 
for  its  debts,  and  cannot  be  validly  called  in  and  ^cancelled,  even  by 
judicial  proceedings  to  which  the  creditors  are  not  parties.    Id. 

iti.  Mergek  of  Debts  of  Old  into  New. 

The  price  of  work  contracted  for  by  a  corporation,  but  completed 
after  the  merging  of  the  corporation  into  a  new  corporation,  and  ac- 
cepted by  the  new,  renders  it  a  liability  of  the  new.  District  of 
Columbia  v.  Cluss,  408. 

IV.  Power  of  IjEGisi.atube  to  Confer  Special  Privileges  on. 
The  Constitution  of  Tennessee  (art.  11,  sec.  7)  declares  that  "the 
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Legislature  shall  have  no  power  *  *  *  to  pass  any  law  lor  the  bene- 
fit of  individuals  inconsistent  with  the  general  law  of  the  land,  nor  to 
pass  any  law  granting  to  any  individual  rights,  privileges,  or  immu- 
nities other  than  such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able  to  bring  himself  within 
its  proviMons :  Provided  always.  The  Legislature  shall  have  power 
to  gi-ant  such  charters  of  incorporation  as  may  be  expedient  for  t^e 
public  good."  There  is  a  statute  of  the  State  requiring  a  popular 
vote  to  sanction  the  subscription  of  a  oiiunty  or  town  to  railroads  : 
Held,  That  certain  State  statutes  authorizing  a  limited  number  of 
counties  to  make  a  subscription  to  certain  railroad  stock  without  a 
previous  popular  vote,  and  authorizing  the  railroad  to  receive  such 
snbscriptio'n,  does  not  violate  the  above  constitutional  provision,  the 
proviso  contained  therein  authorizing  the  gr;»nt  of  such  special  priv- 
ilege in  charters  of  incorporation.  Tipton  County  v.  Sogers  Locomo- 
tive and  Machine  Works,  194. 
V.  What  Officers  to  Subscribe  to  Stock. 

Under  Illinois  law  the  supervisor  and  clerk  of  the  township  are  the 
proper  corporate  authorities  to  subscribe  to  i-ailroad  stock  and  issue 
bonds  therefor.     Toimi  of  Walnut  v.  Wade,  660. 

COEPOBATION   SECURITIES. 

I.  When  Corporation  Estopped  from  Questioning  Validity. 

1.  Where  tlie  people  of  a  county,  at  an  election  held  according  to 
law,  authorize  their  corporate  or  political  representatives  to  treat  cer- 
tain outstanding  county  obligations  as  "  properly  authorized  bylaw," 
for  the  purpose  of  negotiating  a  settlement  with  the  holders,  and  that 
settlement  is  made,  all  contests  as  to  the  validity  of  the  obligations 
must  be  considered  as  ended,  and  the  county  is  estopped  from  ques- 
tioning them.    Jasper  County  v.  Ballou,  145. 

2.  A  county  which  by  its  proper  officers  assures  the  managers  of  a< 
railroad  that  certain  county  bonds  issued  to  another  railroad  will  be 
paid,  (the  validity  of  tliose  bonds  being  in  question,)  on  the  faith  of 
which  the  managers  effect  a  consolidation  witli  the  other  railroad,  is 
estopped  from  setting  up  the  invalidity  of  those  bonds  against  holders 
so  acquiring  them.  Tipton  County  v.  Rogers  Locomotive  and  Machine 
Works,  194. 

II.  Consolidation  of  two  Companies. 

Bonds  are  not  invalidated  by  being  delivered  to  a  I'ailroad  into 
which  the  road  to  which  thej'  had  been  voted  had  been  consolidated, 
the  new  company  succeeding  to  the  rights  and  privileges  of  the  old. 
Barter  Township  v.  Kemochan,  235. 

III.  Illinois  School  Districts. 

1.  Under  the  organic  and  statute  law  of  Illinois  as  construed  by  the 
State  court  of  last  resort,  the  congressional  disti-icts  were  made  public 
corporations  for  school  purposes  only,  and   the  trustees  of  schools. 
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have  power  to  lay  taxes  or  issue  bonds  only  for  such  corporate  or 
school  purposes.     WeigMman  v.  Clarke  251. 

2.  Bonds  issued  by  the  authorities  of  the  school  districts  in  aid  of 
railroads  to  run  through  the  districts  are  void,  the  building  of  railroads 
not  being  a  purpose  germane  to  such  school  corporations,  and  taxes 
cannot,  therefore,  be  levied  to  meet  such  obligations.     Id. 
IV.  Legislative  Authority. 

The  county  of  "Wilson,  Tennessee,  held  to  have  had  legislative 
authority  to  issue  bonds  in  payment  of  a  stock  subscription  to  the 
Tennessee  and  Pacific  Railroad  Company  under  the  act  of  December 
16,  1867,  of  the  Tennessee  Legislature,  and  the  conditions  precedent 
to  the  issue  of  these  bonds  held  on  the  facts  to  have  been  performed. 
Wilson  Count;/  v.  National  BanJc,  422 . 

"V.  In  Genbeal. 

1.  The  act  of  the  Arkansas  Legislature  of  July  23,  1868,  authoriz- 
ing any  county  to  subscribe  "  to  the  stock  of  any  railroad  in  the  State  : 
*  *  *  Provided,  That  the  amount  of  such  subscription  shall  not  ex- 
ceed $100,000  *  *  *":  Held,  To  limit  each  subscription  to  that 
amount,  and  not  to  Hmit  to  that  amount  the  aggregate  subscription 
to  all  railroads.     Chicot  County  v.  Lewis,  498. 

2.  Following  the  decisions,  or  the  necessary  inference  therefrom,  of 
the  Illinois  court  of  last  resort,  this  court  decides  that  the  bonds  issued 
by  Morgan  county  to  the  Illinois  River  Raill'oad  Company  are  valid. 
Morgan  County  v.  Lewis,  518. 

3.  A  county  makes  a  subscription  to  railroad  stock,  absolute  on  its 
face.  Subsequently  the  president  of  the  railroad,  without  any  appar- 
ent authority,  files  a  written  agreement  to  expend  the  proceeds  of 
such  subscription  in  tho,  county  :  Held,  T\mt  the  mere  fact  that  the 
county,  on  delivering  the  bonds,  expected  tliem  to  be  so  used,  does  not 
make  such  use  of  them  a  condition  precedent  to  the  vesting  of  title  in 
them.    Id. 

4.  The  act  of  the  Missouri  Legislature  of  March  18, 1870,  authorizing 
municipal  corporations  to  purchase  lands,  and  to  donate,  lease,  or  sell 
the  same  to  any  railroad  company,  and  to  issue  bonds  in  payment, 
provided  a  majority  o'f  the  qualified  voters  assent  thereto,  Is  in  conflict 
with  section  14  of  article  11  of  the  Missouri  Constitution  of  1865  for- 
bidding municipal  corporations  to  loan  their  credit  to  any  company 
without  the  consent  of  two-thirds  of  the  qualified  voters,  and'is  there- 
fore void.     Jarrolt  v.  Moberly  City,  537. 

5.  The  purchase  of  property  to  be  given  to  a  railroad,  and  the  issue 
of  bonds  to  pay  for  the  same,  is  a  loan  of  credit  within  tlie  meaning 
of  the  above  constitutional  provision,  and  that  provision  cannot  be 
so  evaded.    Id. 

6.  The  act  of  February  16,  1872,  making  it  a  felony  for  certain 
municipal  oflicers  to  loan  the  credit  of  their  corporation,  is  merely 
prohibitory,  and  of  itself  confers  no  authority.    Id. 
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COURTS  OF  THE  UNITED  STATES. 
Federal  courts  have  power  to  appoint  guanliaus  of  infants  only  wliere 
property  of  the  infant  is  involved  in  legal  pioceedings  before  tliem, 
in  order  to  preserve  sncli  property  from  destruction  or  waste  pending 
the  proceedings.     Insurance  Co.  v.  Bangs,  791. 

CUSTOMS  AND   DUTIES. 
I.  Value  of  Foreign  Coins. 

1.  The  decision  of  The  Collector  v.  Richards,  23  Wall..  24d,  to  tlie 
effect  that  the  aet  of  Marcli  3,  1S73,  fixing  the  vahie  of  foreign  coins, 
superseded  all  previons  acts  on  the  same  subject,  reaffirmed.  Cramer 
V.  Arthur,  17. 

2.  Under  that  act,  tlie  proclamation  of  the  Secretary  of  the  Treas- 
ury, fixing  the  value  of  foreign  coins,  or  in  case  the  invoices  are 
valued  in  depreciated  currency  as  to  such. value,  a  consular  certificate 
as  to  the  value  of  sncli  currency  is  conclusive,  and  cannot  be  ques- 
tioned.    Id. 

'II.  In  Ceneeal. 

1.  Stockings  made  on  frames  are  dutiable  imder  .schedule  M  of  sec- 
tion 2504  of  the  Revised  Statutes  of  the  United  States,  wliere  they 
are  mentioned  eo  nomine,  and  not  under  schedule  L  of  the  same  sec- 
tion imposing  a  duty  on  knit  goods.     Vietor  v.  Arthur.  290. 

2.  Pl.aques  which  are  made  bj'  hand-painting  on  a  porcelain  surface, 
whioli  is  used  merely  to  obtain  a  good  surface  on  which  to  paint,  are 
dutiable  under  the  clause  in  schedule  51  of  section  2.504  of  the  Revised 
Statutes  of  the  United  States  as  paintings,  and  not  under  schedule 
B  as  decorated  chinii-wai'e,  porcelain,  and  parian-ware.  Arthur  v. 
Jacoby,  304. 

3.  Goods  substantially  made  of  silk  will  be  treated  as  silk  commer- 
cially, unless  it  directly  appears  that  commerce  has  siven  another 
name  to  the  admixture.     Swan  v.  Arthur,  552. 

4.  Accordingly  laces,  cigar  ribbons,  galloons,  and  braids  which  are 
made  of  silk  and  cotton,  but  with  a  large  preponderance  of  silk,  are 
subject  to  a  duty  of  sixty  per  cent,  ad  valorem  under  the  eighth  sec- 
tion of  the  revenue  act  of  Jinie  30,  1864.     Id. 

5.  The  term  "mixed  materials"  in  the  tariff  act  oE  1861  being  de- 
scriptive rather  than  denominative,  manufactured  sliirtings  composed 
of  linen  and  cotton,  the  latter  being  the  material  of  chief  value  and 
largely  predominating,  are  dutiable  as  manufactures  of  cotton,  and 
not  as  mixed  materials,  under  the  acts  of  1861  and  1862,  (uiless  the  im- 
porter proves  tliat  the  addition  of  linen  made  a  substantial  change  and 
was  not  for  the  mere  purpose  of  evading  tlie  law.    Fisk  v.  Arthur,  586. 

DAMAGES. 
Measdee  of,  on  Appeal  Bonds. 

Under  section  1000  of  the  Revised  Statutes  of  the  United  States, 
and  the  rules  of  practice  prescribed  in  relation  to  suits  on  mortgages, 
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the  tlamages  recoverable  on  an  appeal  bond  are  such  only  as  result 
,  fi-om  the  delay  in  the  sale  of  the  property,  and  do  not  inelnde  the 
surplus  unsatisfied  by  the  morto;age,  or  all  the  accumulation  of  inter- 
est on  the  entire  debt.     Supervisors  v.  Kennicoit,  489. 

DEATH. 
See  Interstate  Law  ;  Judgments  and  Decrees. 

DISTRICT   OF   COLUMBIA. 

I.  Evidence  in. 

The  competency  in  the  District  of  Columbia  of  parties  to  testify  as 
to  transactions  with  tlie  decedent  in  actions  against  a  personal  repre- 
sentative, is  to  be  determined  by  section  858  of  the  Revised  Statutes 
of  tlie  United  States,  and  not  by  sections  876  and  877  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia.     Page  v.  Burnstine,  8. 

II.  In  General. 

1.  The  board  of  trustees  of  colored  schools  had  power  to  bind  the 
District  of  Columbia  in  the  employment  of  an  architect  to  superin- 
tend the  building  of  a  school.     District  of  Columbia  v.  Cluss.  408. 

2.  Tiie  disallowance  of  a  claim  by  the  board  of  audit  of  the  Dis- 
trict was  not  a  judicial  decision,  or  conclusive  on  the  claimant.     Id. 

ERROR. 

See  Writ  of  Error. 
Where  a  court  overrules  certain  pleas,  but  allows  the  defenses  there- 
in made  to  be  set  up  in  another  form,  such  overruling  works  no  ju'eju- 
dice,  and  Is,  therefoi-e,  not  error.     Wilson  County  v.  National  Bank, 
422. 

ESTOPPEL. 

1.  A  railroad  company  which  receives  for  cai-rying  the  mails  during 
a  certain  period  less  than  it  is  entitled  to  under  its  contract,  the  bal- 
ance being  paid  to  another  company,  and  gives  receipts  for  the  money 
so  paid  without  protest  or  notice  of  an  intention  to  claim  more,  is  es- 
topped by  its  acquiescence  from  recovering  of  the  government  the 
additional  amount  to  which  it  would  otherwise  have  been  entitled. 
Railroad  Co.  v.  United  States,  327. 

2.  See  Corporation  Securities  ;  Negotiable  Instruments. 

EVIDElSrCE. 

I.  In  Bigamy  Cases. 

1.  On  an  indictment  for  bigamy  the  declarations  or  admissions  of 
the  accused  to  prove  the  first  marriage  are  competent  evidence  against 
him.     Miles  v.  United  States,  409. 

2.  Witnesses  who  a,v%prima  facie  competent,  bnt  whose  competency 
is  disputed,  are  allowed  to  give  evidence  on  their  voir  dire  upon  some 
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collatei-al  issue  on  which  their  competency  depends ;  but  the  testi- 
monj'  of  a  witness  who  is  prima  fade  incompetent  cannot  be  given 
to  the  jury  upon  the  very  issue  in  the  case  in  order  to  establlsli  his 
competency,  and  at  the  same  time  prove  the  issue.    Id. 

3.  Accordingly,  on  an  indictment  for  bigamj',  where  the  second 
marriage  is  conceded  and  the  first  mauriage  is  the  fact  in  issue,  the 
second  wife  is  not  a  competent  vfitncss  to  prove  -the  first  marriage. 
Id. 
II.  See  Bankruptcy  ;  Contracts ;  Fraud ;  District  of  Columbia  ;  Man- 
damus. 

EXECUTORS   AND   ADMINISTRATORS. 

See  Interstate  Law. 

FACTORS. 

See  Warehouse  Receipts. 

FALSE   IMPRISONMENT. 
See  Congress  of  the  United  States. 

.  FRAUD. 

1.  Evidence  attempting  to  avoid  on  the  ground  of  fraud  or  duress  a 
deed  regular  in  appearance,  and  witli  a  duly  certified  acknowledg- 
ment, should  be  clear  and  convincing.    Insurance  Co.  v.  Nelson,  353. 

2.  A  conveyance  of  certain  realty  in  the  District  of  Columbia  to  the 
wife  and  child  of  the  grantor,  made  before  the  commencement  of  the 
transactions  out  of  which  the  debt  to  the  appellant  arose,  held  not 
to  be  fraudulent  as  to  him.     Clark  v.  Killian,  721. 

3.  See  Bankruptcy ;  Contracts;  Married  Women. 

GUARDIAN  AND   WARD. 

See  Constitutional  Law;  Courts  of  the  United  States;  Jurisdiction. 

INHABITANTS. 

The  word  "inhabitants,"  in  an  act  requiring  the  question  of  sub- 
scribing to  railroad  stock  to  be  submitted  to  the  "  inliabitants  "  of 
the  township,  construed  to  mean  "voters."  Town  of  Walnut  v. 
Wade,  660. 

INJUNCTION. 
I.  Right  of  Fedbkal  Court  to  Enjoin  Pkocebdings  in  State 

COTJBT. 

Where  a  State  conrt  in  an  action  of  replevin  improperly  refused  a 
petition  for  removal,  and  proceeded  to  i-ender  final  judgment  for  de- 
fendant, and  ordered  the  plaintiffs  to  restore  the  property,  and  on 
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tlieir  failure  so  to  do  the  defeiiilant  sued  them  hi  the  State  court  on 
their  replevin  bond,  the  Federal  court  Imving  in  the  meanwhile  taken 
jurisdiction  and  rendered  judtjnient  for  the  plaintiffs  :  Held,  That  an 
injunction  could  properly  be  issued  by  the  Federal  eoui't  to  restrain 
the  prosecution  of  the  suit  on  tlie  replevin  bond  in  the  State  court, 
such  injunction  being  a  mere  ancillary  protjeeding  to  protect  its  own 
judgiment,  and  therefore  not  forbidden  Toy  section  720  of  the  Revised 
Statutes  of  the  United  States.  Kern  v.  Huidekoper.  618. 
II.  To  .JuDeMENTS  AT  Law. 

A  suit  in  equity  will  not  lie  to  enjoin  a  judgment  at  law  on  grounds 
whicli  might  have  been  set  up  in  tlie  action  at  law.  To  enjoin  it, 
fraud  practiced  on  the  court,  or  some  unconscientious  advantage 
taken,  or  newly-discovered  evidence,  or  some  similar  ground,  must 
be  alleged.     Insurance  Co.  v.  Bangs,  799. 

ilSrSURANCE. 

A  contractor  has  a  mechanic's  lien  on  a  building,  to  enforce  which  he 
institutes  suit.  Pending  its  decision  lie  insures  the  building.  There  is 
a  prior  mortgage  on  tlie  land  and  building.  The  property  is  burned, 
after  which  he  did  not  prosecute  his  action  on  the  mechanic's  lien. 
On  suit  by  the  contractor  against  the  company :  Held — 

1.  That  if  he  had  a  valid  builder's  lien  when  the  policy  was 
effected,  wliich  could  have  been  enforced  by  decree  against  the 
equity  of  redemption,  and  if  the  lien  was  valid  at  the  time  of  the 
loss,  he  could  not,  subsequently  to  the  loss,  be  required  to  prose- 
cute his  proceedings  to  enforce  the  lien  for  the  company — at  least 
not  until  the  company  pays  him'  the  insurance,  tenders  indemnity 
for  expenses,  and  notifies  him  that  it  desires  to  be  subrogated. 

2.  That  an  owner  of  an  equity  of  redemption  has  an  insurable 
interest  equal  to  the  value  of  the  Insurable  property  embraced 
therein,  whether  personally  liable  for  the  mortgage  debt- or  not, 
and  although  the  property  may  not  bring  at  auction  more  than 
enough  to  satisfj'  the  mortgage. 

3.  That  one  who  acquires  title  from  the  owner  by  virtue  of  a 
mechanic's  lien  has  such  insurable  interest.  Insurance  Co.  v. 
Stinson,  432. 

.  INTERNAL  IMPROVEMENTS. 

1.  Under  the  internal  improvement  laws  of  Indiana,  and  the  laws 
of  other  States  similar  thereto,  authorizing  the  condemnation  of  pri- 
vate property,  the  riglit  to  enter  on  and  use  the  property  is  complete 
as  soon  as  the  property  is  actually  appropriated  under  the  authority 
of  law  for  a  public  use,  but  tlie  title  does  not  pass  from  the  owner  • 
without  his  consent  until  just  compensation  has  been  made  him. 
Kennedy  v.  Indianapolis,  622. 

2.  Although  the  owner  may  be  refused  pecuniary  compensation  on 
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the  groiiinl  that  the  increased  benefits  conferrec!  on  his  remaining 
property  by  the  construction  of  the  improvement  are  just  compensa- 
tion, yet  it  tlie  work  is  not  actually  constructed  the  consideration 
fails,  and  the  title  does  not  pass  fi'om  the  owner.     Id. 

INTERNAL  REVENUE. 

1.  An  assistant  treasurer  of  the  United  States,  upon  whom  is  im- 
posed for  a  time  the  additional  duty  of  selling  revenue  stamps  for  the 
govcrnmiMit,  is  not  entitled  to  any  commissions  on  tlie  amount  of  sales 
made  by  him,  or  any  extra  compensation  therefor.  Folger  v.  United 
States.  278. 

2.  Section  170  of  the  revenue  act  of  June  30,  18C4,  allows  a  coin- 
mis.sion  of  five  per  cent,  only  to  the  purchasers  of  the  stamps,  and 
was  not  intended  to  alli)w  any  commissions  to  the  officers  selling,  in 
addition  to  those  allowed  to  tlie  purchasers.     Id. 

3.'  Keveime  stamps  wliioli  have  been  affixed  to  tobacco  and  cancelled 
form  a  p.ut  of  tlie  value  of  the  tobacco,  and  the  tax  of  two  per  cent, 
imposed  on  sales  by  15  U.  S.  Stats.,  152,  should  be  assessed  on  the  total 
value  of  the  tobacco  and  stamps,  if  so  affixed  at  the  time  of  sale.  But 
if  they  are  not  affixed  to  the  tobacco  at  tlie  time  of  sale,  the  tax  should 
be  assessed  on  tlie  value  of  the  tobacco  alone.  Jones  v.  Van  Benthuy- 
sen,  442. 

4.  Under  section  3249  of  tlie  Revised  Statutes  of  the  Uniteil  States, 
a  regulation  requiring  the  report  to  the  collector,  when  spirits  are  to 
be  emptied  for  rectifying,  &c.,  of  the  number  of  casks,  their  serial 
number,  the  number  of  gallons,  the  kind  of  stamps  and  their  serial 
numbers,  and  other  similar  details,  was  valid.  Thatcher  v.  United 
States,  614. 

5.  Where,  by  a  fraudulent  contrivance  in  emptying  spirits,  a  dis- 
tiller obtains  additional  stamps  and  puts  them  on  other  whisky,  the 
whisky  so  emptied  is  forfeited,  as  the  offense  was  committed  by  false 
certificates  in  relation  to  that.     Id. 

INTERSTATE  LAW. 

1.  A  supefintendent  of  ftisurance  companies  appointed  by  a  State 
statute,  which  also  vests  in  him  the  property  of  insolvent  insurance 
companies,  is  a  trnstee  for  the  benefit  of  the  creditors  of  the  defunct 
company,  and,  as  sucii  officer  or  agent,  he  may  proceed  in  States  out- 
side of  that  appointing  him  to  collect  the  assets  of  the  company  and 
to  represent  it  in  litigation.     Life  Association  v.  Bundle,  25. 

2.  Deriving  his  authority  from  a  State  statute,  which  is  virtually 
part  of  the  charter  of  the  company,  of  which  all  dealing  with  it  must 
take  notice,  his  powers  are  not  analogous  to  those  of  an  administnitor 
or  receiver  appointed  by  a  State  coiu-t,  but  are  extraterritorial.    Id. 

3.  Wherever,  by  either  the  common  or  statute  law  of  a  State,  a 
right  of  action  has  become  fixed,  and  a  legal  liability  incurred,  that 
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liability  may  be  enforced,  and  the  right  of  action  pursued,  in  any 
court  which  has  jurisdiction  of  such  matters  and  can  obtain  juris- 
diction of  the  parties.     Dennick  v.  Railroad  Co.,  455. 

4.  Therefore,  where  a  statute  of  New  Jersey  gave  a  right  of  action 
for  death  occurring  by  negligence,  and -provided  that  it  should  be 
brought  by  the  personal  representative  of  tlie  deceased,  held  that  suit 
might  be  brought,  for  a  death  occurring  in  New  Jersey,  against  a  New 
Jersey  corporation  in  a  New  York  court,  and  by  an  administrator  ap- 
pointed in  New  York.    Id. 

JUDGMENTS  AND   DECBEES. 

I.  When  may  be  Enteebd  Nunc  Pbo  Tunc. 

1.  Where  delay  in  rendering  judgment  or  decree  arises  from  the  act 
of  the  court, — as,  for  instance,  for  its  own  convenience,  on  account  of 
press  of  business,  or  for  any  cause  not  attributable  to  tiie  laches  of 
tlie  parties,  but  witliin  the  control  of  the  court, — tlie  judgment  or  de- 
cree may  be  entered  retrospectively  as  of  a  time  when  it  sliould  have 
been  entered.     Mitchell  v.  Overman,  371. 

2.  Accordingly,  wliere  a  cause  was  submitted  and  iJeld  nndei'  ad- 
visement by  the  court,  pending  the  decision  of  which  tlie  plaintitl' 
died,  it  was  held  that  a  decree  in  his  favor  after  liis  deatli,  but  ordered 
to  be  entered  nunc  pro  tunc  as  of  a  time  before  liis  deatli,  wiis  valid. 
Id. 

II.  Finality  of. 

A  decree  in  a  suit  for  partition  referring  the  case  to  a  master  of 
the  court  "to  proceed  to  a  partition  according  to  law,  undcjr  the  di- 
rection of  tlie  court,"  is  not  a  final  decree,  and  therefore  not  review- 
able.    Green  v.  Fish,  494. 

III.  Force  of  Consent  Decree  in  Appellate  Court. 

A  decree  entered  in  the  lower  court  by  consent  binds  in  this  court 
as  well  as  in  the  court  below.     Water-Worhs  Co.  v.  Barrett,  378. 

IV.  See  Receivers  of  Courts;  Jurisdiction. 

JUKISDICTION. 

Over  the  Person. 

1.  Where  a  defendant  has  been  served  with  process  and  lias  an- 
swered the  original  petition,  the  court  has  personal  jurisdiction  over 
him,  and  a  second  service  of  process  is  not  necessary  on  the  filing  of 
an  amended  petition  germane  to  the  matters  set  forth  in  the  original 
petition,  and  this  especially  when,  by  his  counsel,  he  resists  the 
allowance  of  such  amendment.     Ward  v.  Todd,  1. 

2.  A  decree  entered  by  a  court  in  a  purely  personal  demand  against 
an  infant  residing  out  of  the  State,  who  has  no  property  in  the  State, 
who  has  had  no  personal  service  of  process  on  him,  and  who  has  been 
brought  before  the  court  only  constructively  by  the  court  appointing 
a  guardian  ad  litem  for  him,  is  totally  void,  and  may  be  attacked  even 
collaterally.    Insurance  Co.  v.  Bangs,  791 . 
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JURY. 

I.  Waiver  of. 

A  county  mortgages  some  land  to  secure  a  debt  due  by  a  railroad 
company.  On  foreclosure  proceedings  a  decree  of  sale  was  entered, 
from  which  tlie  county  appealed,  giving  an  appeal  bond.  On  suit  on 
this  bond  and  under  an  agreed  statement  of  facts  submitting  the  case 
to  the  court :  Held,  That  the  agreement  submitting  the  case  to  the 
court  is  a  sufficient  waiver  of  a  jury  under  section  649  of  tlie  Bevised 
Statutes  of  the  United  States,  though  not  such  in  terms.  Supervisors 
V.  Kennicott,  489. 

II.  Special  Verdict. 

A  finding  by  tiie  court  general  in  terms,  but  on  an  agreed  state- 
ment of  facts,  is  in  effect  a  special  verdict,  as  required  by  section  700 
of  tlie  Revised  Statutes  of  the  United  States,  and  reviewable  as  such 
by  this  court.    Id. 

III.  Sufficient  Certainty  in  Verdict. 

A  verdict  in  assumpsit  "tliat  the  defendant  is  guilty  in  manner 
and  form  as  alleged  in  the  declaration,"  is  sufficiently  certain  to  sup- 
port a  judgment.    Lincoln  Township  v.  Iron  Co.,  563. 

IV.  Qualifications  of. 

1.  Under  the  Utah  statutes  tlie  decision  of  triers  on  the  question  of 
the  disqualification  of  jurors  for  actual  bias  is  finail.  Miles  v.  United 
States,  409. 

2.  Jurors  who,  when  examined  on  their  voir  dire  on  an  indictment 
for  bigamy,  testify  that  they  believe  in  polygamy  as  a  part  of  their 
religious  creed,  are  incompetent  on  the  ground  of  bias.    Id. 

V.  See  Statutes. 

LACHES. 

A  bill  to  rescind  a  contract  funding  certain  railroad  bonds  into 
stock  of  the  same  road  on  the  ground  of  fraud,  dismissed  on  the  ground 
of  laches  and  as  barred  by  tlie  statute  of  limitations, — it  appearing 
that  the  facts  on  which  the  suit  was  brought  were  as  well  known  to 
the  complainant  at  the  time  of  the  transaction  as  at  the  time  of  insti- 
tuting suit,  and  the  alleged  fact  of  the  death  of  the  principal  officers 
of  the  company  not  appearing.to  have,  impeded  the  service  of  process. 
Coddington  v.  Railroad  Company,  161. 

LAND  GRANTS. 

1.  Under  the  act  of  Congress  of  May  15,  1856,  granting  to  a  State, 
for  the  purpose  of  building  a  railroad,  certain  lands  within  fifteen  miles 
of  the  then  intended  location,  and  the  amendatory  act  of  June  2, 1864, 
extending  the  limit  to  twenty  miles,  the  land  being  tlien  granted  by 
the  State  to  the  railroad  :  Held,  That  a  vested  title  to  the  lands  passed 
by  such  act,  which  was  not  forfeited  by  a  subsequent  change  of  loca- 
tion of  the  road  authorized  by  act  of  Congress;  and  that  even  if  such 
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cViange  of  location  worked  a  forfeiture,  the  title  remained  in  the  road 
until  proceedings  by  the  parties  to  which  ttie  forfeiture  accrned  di- 
vested it,  and  such  foi'feitnre  cannot  be  asserted  as  a  defense  by  a 
disseizor,  but  is  a  question  entirely  between  the  parties  to  the  grant. 
Grinnell  v.  Railroad  Co.,  473. 

2.  Where  a  grant  refers  to  the  western  boundary  of  a  well-known 
location  as  shown  by  a  chart  filed  with  it,  that  desci'iption  is  suffi- 
cient, although  the  boimdary  may  not  have  been  actually  new.  Land 
and  Lumber  Co.  v.  Saunders,  675. 

3.  A  mere  tentative  running  of  a  line  is  not  such  a  settlement.of  the 
boundary  as  prevents  the  owners  from  claiming  bej'ond  It,  and  does 
not  authorize  the  State  to  make  another  grant  of  the  tract  cut  off  by 
such  line.     Id. 

4.  Enfield  v.  Day,  11  N.  H.  Eep.,  520,  distinguislied.    Id. 

5.  The  act  of  Congress  of  July  23, 1866,  granting  certain  lands  to  tlie 
State  of  Kansas  to  aid  in  the  construction  of  tlie  Northern  Kansas 
Kailroad,  construed  to  be  a  grant  in  presenti,  and  to  vest  the.  right  of 
way  in  the  railroad  from  the  date  of  the  passage  of  the  act,  and  not 
merely  from  the  date  of  tlie  location  of  the  road,  and  that  subsequent 
settlers  on  the  land  granted  took  subject  to  this  riglit  of  way.  Rail- 
road Co.  V.  Baldwin,  804. 

6.  Where  a  survey  and  patent  of  a  claimant  of  land  under  a  Mexican 
grant  are  based  on  a  Mexican  grant  superior  to  that  of  the  plaintiff, 
lie  is  not  concluded  by  a  prior  survey  of  the  plaintifl"  made  under  the 
act  of  Congress  of  June  14,  1860.     Adam  v.  Norris,  863. 

7.  Till'  fact  that  in  1866  a  patent  was  issued,  which  did  not  include  the 
land  in  controversj-,  did  not  terminate  the  autliority  of  the  land  office 
in  the  matter,  or  prevent  the  issue  of  a  patent  in  1870,  before  interven- 
ing rights  had  accrued  to  others,  to  correct  the  defect  in  the  first  pat- 
ent, and  in  w^hich  the  land  was  included.    Id. 

8.  It  is  too  late  to  object  for  the  first  time  in  this  court  to  a  defect  in 
pleading  whicli  would  be  cured  by  verdict.    Id. 

LIMITATIONS,  STATUTES  OF. 
See  Constitutional  Law. 

LIMITED  .  LIABILITY  ACT. 

I.  When  Petition  foe  Benefit  of,  may  be  Filed. 

A  steamer  is  libelled  for  collision,  appraised,  and  bonded  for  the 
amount  of  the  appraisement.  A  decree  is  entered  finding  the  steamer 
in  fault.  The  owners  then  file  a  petition  claiming  the  benefit  of  lim- 
itation of  liability  under  section  4283  of  the  Revised  Statutes  of  the 
United  States,  setting  up  also  the  defense  on  which  they  had  relied 
in  the  collision  suits  :  Held — 

1.  That  the  decree  in  the  collision  suit  estopped  thcin  from 
again  going  into  tlie  question  of  fault  for  the  collision. 
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2.  That  they  were  not  preehided  from  claimhig  the  benefit  of 
a  Vimited  liability,  by  reason  of  not  having  filed  their  petition 
claiming  it  until  after  a  trial  of  the  cause  of  collision,  and  were 
not  estopped  from  so  doing  by  the  decree  in  tlio  collision  cause. 

3.  Tliat  in  proceedings  for  limitation  of  liability,  the.  Ameri- 
can rule  is  to  take  the  value  of  the  offending  ship  and  lier  fi'eight, 
as  of  the  time  when  she  might  be  surrendered,  as  allowed  by  those 
proceedings,  if  tlie  surrender  is  made  in  a  reasonable  time  ;  and,, 
therefore,  tlie  appraisement  of  her  made  at  the  time  slie  was- 
libelled  for  the  collision  is  sufficient  for  the  purposes  of  the  pro- 
ceeding to  obtain  limitation  of  liability.  Steamship  Co.  v.  Mounts 
294. 

II.  Practice  on,  in  Appeals. 

1.  Tlie  coni't  announces  a  general  rule  extending  to  the  Circuit 
Courts  on  appeal  the  regulations  which  have  heretofore  been  adopted 
for  the  District  Courts  in  cases  of  proceedhig  to  obtain  tlie  benefit  of 
a  limited  liability.     Steamship  Benefactor  v.  Mount,  404. 

2.  Until  the  determination  of  tlie  proceedings  on  the  petition  for 
limited  liability,  proceedings  on  tlie  decree  of  condemnation  ot  the- 
vessel  in  fault  ought  to  be  stayed.     Id. 

LITIGIOUS  RIGHT. 

See  Chases  in  Action. 

LOUISIANA  CITY. 
See  Taxation. 

MANDAMUS. 

1.  A  writ  of  mandamus  may  be  used  to  compel  an  inferior  tribunal 
to  act  on  a  matter  within  its  jurisdiction,  but  not  to  control  its  discre- 
tion while  acting,  or  to  reverse  its  decisions  when  made.  It  does 
not,  therefore,  lie  to  compel  a  witness  to  produce  an  exhibit  in  -an 
inferior  court,  when  tliat  court  has  refused  to  require  him  to  produce 
it.     Burtis,  ex  parte,  143. 

2.  A  writ  of  mandamus  does  not  lie  to  bring  up  for  review  the  judg- 
ment of  the  Circuit  Court  on  a  plea  to  the  jurisdiction.  Railroad  Co., 
ex  parte,  803. 

3.  A  writ  of  mandamus  does  not  lie  to  compel  a  judge  to  decide  a 
legal  question  in  a  particular  way.  The  remedy  is  appeal  or  writ  of 
error.    Insurance  Co.,  ex  parte,  784. 

4.  See  Taxation. 

MARKIED   WOMEN". 

Marriage  a  Valuable  Consideration. 

An  ante-nnptiai  settlement  made  in  consideration  of  marriage  is- 
valid,  marriage  being  a  valuable  consideration,  although  the  grantor 
58  v2 
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intended  thereby  to  delay  and  defraud  his  creditors,  knowledge  of 
such  intent  on  his  part  not  having  been  brought  home  to  the  grantee. 
Prewit  V.  Wilson,  lo7. 

MECHAOTC'S  LIEN. 
See  Insurance. 

MOBTGAGE. 

I.  Inscription  of. 

Under  the  statute  law  and  decisions  of  Louisiana,  when  ten  years 
have  elapsed  from  the  date  of  inscription  without  reinsci'iption,  the 
mortgage  is  without  effect  as  to  all  persons  not  parties  to  it,  and  the 
necessity  of  reinsci'iption  is  not  obviated  by  the  existence  of  tlie  pact 
de  non  alienan^do  in  the  mortgage,  nor  the  pendencj'  of  a  suit  to  fore- 
close it.     Bondnrant  v.  Watson,  479. 

II.  Eeookding  of. 

Under  tlie  New  York  recording  acts,  as  between  two  mortgages — 
one  for  a  past  indebtedness  and  one  for  an  indebtedness  to  be  subse- 
quently incurred — the  one  for  tlie  past  indebtedness  must  have  prece- 
dence if  first  recorded.     Bank  v.  Whitney,  630. 

MUNICIPAL   CORPORATIONS. 
See  Corporation  Securities  ;  Taxation. 

NATIONAL  BANKS. 

1.  A  mortgage  on  real  estate  to  a  national  bank  to  secure  future 
advances  is  not  void  under  the  national  banking  act  as  a  securify  for 
tlie  debt,  but  is  an  objection  which  can  be  urged  by  the  government 
alone  in  any  proceedings  instituted  by  it  against  the  bank  for  for- 
feiture.   National  Bank  v.  Whitney,  399. 

2.  Under  section  629  of  the  Revised  Statutes  of  the  United  States, 
the  Federal  courts  have  jurisdiction  of  suits  by  or  against  national 
banks,  without  regard  to  the  citizenship  of  the  parties.  Wilson  Coun- 
ty v.  National  Bank,  422. 

3.  In  sales  of  shares  of  national  bank  stocks,  the  title,  as  between 
vendor  and  purchaser,  passes  as  soon  as  the  certificates  are  delivered, 
with  a  blank  power  of  attornej'  to  transfer  on  the  bank  books.  John- 
ston V.  Laflin,  590. 

4.  Accordingly,  where  an  owner  of  such  shares  sold  them  to  a  bro- 
ker, without  knowing  for  whom  the  broker  was  buying,  and  delivered 
the  certificates  and  a  power  of  attorney,  witli  the  attorney's  name  left 
blank,  to  the  broker,  and  the  broker  delivered  them  to  the  president 
of  the  bank  for  the  bank,  who  filled  in  the  blank  power  of  attorney 
with  the  name  of  a  clerk  in  the  bank,  the  original  vendor  was  not 
chargeable  with  tlie  knowledge  of  an  attorney  so  appointed,  such  an 
appointment  being  a  matter  bet\Yeen  the  bank  and  tiie  purcliaser. 
id. 
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NEGLIGENCE. 

A  bank  remits  to  another  bank  for  collection  certain  drafts  on  the 
purchasers  of  some  cargoes  of  wheat,  and  also  the  bills  of  lading  of 
the  cargoes,  with  instructions  to  take  possession  of  the  cargoes  and 
not  to  deliver  tliem  to  the  purchasers  till  the  drafts  are  all  paid.  The 
bank  delivers  the  cargoes  to  an  elevator  of  which  the  purchasers  are 
managing  owners,  there  being  other  elevators  in  the  place  :  Held, 
SuflScient  evidence  of  negligence  to  submit  to  a  jury;  and  an  instruc- 
tion of  the  lower  court  to  the  jury  to  find  for  the  defendants  on  such 
facts,  held  erroneous.     National  Bank  v.  City  Bank,  95. 

NEGOTIABLE   INSTRUMENTS. 

I.  County  Warrants. 

1.  Warrants  or  drafts  drawn  by  one  county  oflScer  upon  another, 
while  negotiable  in  the  sense  of  being  transferable  by  delivery,  are 
not  negotiable  in  the  sense  of.  the  law-merchant,  so  far  as  to  allow  a 
hona-fide  holder  to  take  them  free  of  any  defenses  available  by  the 
corporation  issuing  them  against  the  original  party  to  whom  they 
were  issued.     Wall  v.  Monroe  County,  266. 

2.  The  fact  that  such  warrants  had  been  issued  in  place  of  previous 
ones  by  the  county  authorities,  and  the  previous  ones  cancelled,  was 
not  a  judicial  determination  of  their  validity,  and  does  not  estop  the 
corporation  issuing  them  from  setting  up  a'ny  defense  to  them.     Id. 

II.  What  Negotiable. 

A  bond  of  a  county  made  payable  to  a  railroad  company  "or  holder, 
if  the  bond  is  transferred  by  the  signature  of  the  president  of  the  com- 
pany," is  negotiable.     Wilson  County  v.  National  Bank,  422. 

III.  Coupons. 

1.  Previous  dcimand  at  the  place  where  they  are  made  payable  is 
not  necessary  before  suing  on  coupons.  Tovm  of  Walnut  v.  Wade, 
660. 

2.  Coupons  when  severed  from  their  bonds  are  negotiable,  and  bear 
interest  from  the  date  of  their  payment.    Id. 

3.  An  officer  of  a  corporation  who  is  also  a  broker,  and  who  has  pos- 
session of  some  of  the  negotiable  mortgage  bonds  of  the  corporation, 
and  asserts  to  a  purchaser  that  he  owns  the  bonds  on  account  of 
advances  made  to  the  corporation,  passes  a  good  title  to  the  piu-chaser, 
although  the  corporatioii  itself  receives  no  consideration  therefor  from 
the  broker  and  had  not  authorized  him  to  sell  them.  Railway  Co.  v. 
Sprague,  686. 

4.  The  bond  of  the  corporation  containing  the  obligation,  and  the 
mortgage  being  a  mere  security  to  insure  the  performance  of  that 
obligation,  in  case  of  a  difference  between  them  the  tei'ms  of  the 
bond  control.     Id. 

5.  The  presence  of  unpaid  past-due  coupons  on  a  negotiable  corpo- 
ration bond  is  not  sufficient  evidence  of  dishonor  to  charge  the  pur- 
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chaser  with  notice  of  any  invalidity  existing  as  between  prior  par- 
ties.   Id. 

NEW   ORLEANS. 
See  Taxation. 

PACIFIC  MAIL. 

1.  The  act  of  Congress  of  June  1, 1872,  establishing  a  semi-monthly 
mail  between  San  Francisco,  Japan,  and  China,  to  be  let  out  by  bids, 
and  the  contract  with  the  Pacific  Mail  Steamship  Company  made  there- 
under, held  to  allow  the  said  company,  while  awaiting  the  completion 
of  the  vessels  required  by  this  act,  to  use  the  vessels  accepted  by  the 
Postmaster-General  under  the  previous  contract,  by  which  a  monthlj' 
mail  had  been  established,  and  to  recover  for  the  carrying  of  the  mail 
in  the  vessels  so  accepted.     Steamship  Co.  v.  United  States,  126. 

2.  The  company  were  also  entitled  to  remuneration  for  the  carrying 
of  the  mail  out  and  back  on  the  round  trip  beginning  a  few  days  before 
the  repeal  of  the  act  by  Congress,  and  not  completed  until  some  time 
afterwards.    Id. 

PARTIES. 

See  Res  Judicata. 

PARTNERSHIP. 

continuancpj  op   by  devisees   oe   dlsteibutbes  of  deceased 
Pabtnek. 

1.  Smith  V.  Ayres,  101  U.  S.,  320,  to  the  effect  that  a  testator  might 
authorize  the  continuance  of  a  partnership  in  which  he  was  engaged 
at  the  time  of  his  death,  without  subjecting  any  more  of  his  pi-operty 
to  tlie  vicissitudes  of  the  business  than  what  was  embarked  in  it,  ap- 
proved.   Jones  V.  WalJcer,  257. 

2.  Devisees  to  whom  dividends  on  the  capital  so  invested  have  been 
paid,  provided  such  dividends  are  6ona  _/ide  declared  without  dimin- 
ishing the  capital,  are  not  liable  to  refund  such  dividends,  the  more 
especially  when  declared  before  the  debts  which  are  sought  to  be  sat- 
isfied by  such  refunding  had  been  contracted.    Id. 

3.  On  the  death  of  one  of  the  members  of  a  partnership  his  per- 
sonal representative  has  the  power,  unless  restrained  by  his  beneflr 
claries,  to  allow  the  estate  of  the  deceased  partner  to  be  continued  in 
the  partnership  business;  and  if  so  continued  the  property  becomes 
liable  to  the  partnership  debts  subsequently  incurred  as  well  as  to  prior 
debts,  except  that  the  property  which  remains  unchanged  is  still  sub- 
ject to  the  partnership  lien  in  preference  to  after-acquired  debts; 
whilst  new  property  which,  in  the  course  of  business,  took  the  place 
of  the  old,  is  not  subject  to  said  lien  in  preference  to  such  debts. 
Iloyt  V.  Sprague,  724. 

4.  But,  as  between  the  surviving  partners  and  the  representative  of 
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the  deceased  partner,  the  lien  of  the  latter  will  extend  to  after-acqnired 
property  resulting  from  the  employment  of  the  partnership  stock,  so 
as  to  entitle  him  at  his  option  either  to  demand  a  share  of  tlie  profits 
or  interest  on  the  value  of  the  decedent's  share  at  tiie  time  of  liis 
death.    Id. 

PATEBTTS. 

I.  Infringement. 

A  patent  for  driving;  nails  vertically,  and  more  than  one  ii  t  the  same 
time,  using  contrivances  formerly  Itnown,  hut  the  combination  of 
which  was  new,  is  not  infringed  by  a  macliine  for  driving  nails  iiori- 
zontally,  which  employs  part  of  the  contrivances  used  in  the  other 
machine,  but  omits  othei-  parts,  without  which  the  former  macliine 
could  not  be  successfully  worl<ed.     Wicke  v.  Ortrum,  139. 

II.  FoK  A  Process  Valid. 

1.  A  patent  for  a  process,  irrespective  of  the  particular  mode  or 
form  of  apparatus  for  carrying  it  into  effect,  is  admissible  under  the 
patent  laws  of  the  United  States.     Tilghman  v.  Proctor,  164. 

2.  To  sustain  a  patent  for  a  process,  the  patentee  should  be  the  first 
and  original  inventor  of  the  process,  should  claim  it  in  liis  patent,  and, 
if  the  means  of  carrying  it  out  are  not  obvious  to  an  ordinary  mechanic 
skilled  in  the  art,  his  specification  should  describe  some  mode  of  car- 
rying it  out  which  will  produce  a  useful  result.    Id. 

3.  If  a  subsequent  inventor  discover  a  new  mode  of  carrying  out  a 
patented  process,  though  he  may  have  a  patent  for  such  new  mode, 
he  will  not  be  entitled  to  use  the  process  without  the  consent  of  tlie 
patentee  thereof.    Id. 

4.  The  decision  in  Mitchell  v.  Tilghman,  19  Wall.,  287,  reviewed 
and  overruled,  and  Tilghman's  patent  relating  to  the  manufacture  of 
fat  acids  sustained  as  a  patent  for  a  process.    Id. 

5.  The  decision  in  O'Keilly  u.  Morse,  15  How.,  62,  and  in  the  case 
of  Ifeilson's  patent  for  the  hot  blast,  (Webster's  Reports,)  commented 
upon  and  explained.    Id. 

III.  NOVEIiTY. 

A  patent  for  a  shawl-strap,  consisting  of  a  rigid  cross-bar  under- 
neath the  handle  and  straps  to  go  around  the  bundle,  held  void,  it  ap- 
pearing that  rigid  cross-bars  had  been  previously  in  use,  and  the 
addition  of  a  piece  of  metal  as  a  stiffener  being  the  mere  substitution 
of  an  equivalent  for  an  element  previously  in  use,  and  not  being  pat- 
entable.    Crouch  V.  Boemer,  213. 

IV.  Reissue  of. 

1.  Prior  to  the  revision  of  the  patent  laws  in  1S70,  a  patent  sur- 
rendered for  reissue  is  cancelled  in  law  as  well  when  the  application 
for  reissue  is  rejected,  or  decided  against  the  patentee  in  a  declaration 
of  an  interfei'enee,  as  when  it  is  granted.     Peck  v.  Collins,  502. 

2.  It  seems,  also,  that  under  the  revision  of  the  patent  laws  of  1870, 
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where  the  title  of  the  patentee  is  disputed  and  decided  against  him, 
his  original  patent  is  thereby  avoided.     Id. 
V.  In  GenIeeal. 

The  patent  issued  July  14,  1S6S,  for  an  improved  apparatus  for 
broiling  steak  by  gas,  which  consisted  of  an  upright  cylinder,  con- 
taining on  the  diameter  of  Its  base  a  horizontal  trougli  filled  witli  a 
non-conductor  of  heat,  and  which  adrhitted  of  cooking  both  sides  of 
the  steak  simultaneously,  was  not  anticipated  or  invalidated  for  want 
of  novelty  by  Teller's  patent,  No.  66,911,  dated  July  16,  1867,  which 
did  not  admit  of  blroiliug  the  steak  equally  and  simultaneously  on  both 
sides,  or  by  Shaw's  cooker,  wliich,  though  stailar  to  Lazear's  patent 
^  in  some  respects,  was  not  specially  adapted  for  broiling  steak,  and  did 
not  accomplish  tlieVesults  attained  by  Lazear's  patent,  or  by  Shaw's 
patent,  No.  28,781,  dated  June  19, 1860.    Sharp  v.  Stamping  Co.,  376. 

PAWNS  AND  PLEDGES. 
,    See  Warehouse  Receipts. 

,  PLEADING. 

I.  Abatement. 

A  proceeding  which  is  in  form  against  the  officers  of  a  township  to 
enforce  tlie  performance  of  certain  oi  their  official'  duties,  but  wliicli  is 
in  substance  a  proceeding  against  tlie  township  itself  to  collect  a  debt- 
due  by  the  towiisliip,  does  not  abate  by  the  resignation  of  those  officers 
and  tlie  appointment  of  their  successors,  or  by  the  expiration  of  their 
terms  of  office.     Thompson  v.  United  States,  581. 

II.  Waiveb  op  Plea  to  Jurisdiction. 

The  filing  of  a  plea  to  the  jurisdiction  after  a  plea  in  bar  has  been 
filed  is  a  withdrawal  of  the  plea  in  bar.    Kern  v.  Huidekoper,  596. 

III.  Defects  Cured  bt  Veedict— What  Dependant  must  set  up. 

1.  Where  there  is  any  defect  in  a  pleading  which  would  liave  been 
fatal  on  demurrer,  yet  if  the  issue  joined  be  such  as  necessarily  re- 
quired on  the  trial  proof  of  tlie  facts  so  defectively  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed  that  the  judge  would  have 
directed  a  verdict,  such  defect  is  cured.  Lincoln  Township  v.  Iron 
Co..  563. 

•2.  Want  of  performance  of  requisites  necessary  to  give  validity  to 
municipal  bonds. need  not  be  alleged  in  a  declaration  on  them,  but 
must  be  set  up  as  matter  of  defense  by  the  corporation.    Id. 

.3.  Where  a  deed  gave  a  right  to  foreclose  a  mortgage  on  some 
water-works,  "provided  the  failure  to  pay  is  not  caused  by  the 
city"  in  which  they  are  located,  the  bill  to  foreclose  need  not  allege 
that  failure  to  pay  was  not  caused  by  the  city,  but  that  is  a  matter 
for  tlie  defendant  to  set  up.     Water-Works  Co.  v.  Barrett,  578. 

IV.  Defenses  Provable  under  General  Issue. 

Under  tlie  New  York  code  of  procedure  tlie  illegality  of  a  contract 
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need  not  be  specially  pleaded,  but  may  be  noticed  nnder  a  plea  of  tlie 
general  issue.     Oscanyan  v.  Winchester  Arms  Co.,  697. 

PRACTICE. 

1.  In  a  case  involving  an  important  constitutional  question,  on  wliicli 
the  judges  differ,  an  oral  argument  is  ordei-ed  and  a  former  submis- 
sion set  aside.     Louisiana  v.  New  Orleans,  289. 

2.  If  at  any  time  in  the  progress  of  a  trial  a  fact  is  developed,  either 
by  the  admissions  of  counsel  or  by  the  proof  itself,  which  must  neces- 
sarily put  an  end  to  the  action,  tiie  court  may,  upon  its  own  motion 
or  that  of  counsel,  act  upon  it  and  close  the  case.  Oscanyan  v.  Win~ 
Chester  Arms  Co.,  697. 

3.  lu  the  Federal  courts,  where  involuntary  nonsuits  are  not  allow- 
ed, this  may  be  done  by  instructing  the  jury  what  verdict  to  bring  in. 
Id. 

PBESIDENT   OF  THE   UNITED   STATES. 

1 .  The  true  construction  of  the  fifth  section  of  the  army  appropri- 
ation act  of  July  17,  1S66,  (14  Stats.,  92,)  is,  that  whujeas,  under  the 
act  of  July  17, 1862,  (12  Stats.,  596,)  as  before  its  passage,  the  Piesident 
alone  had  the  power  to  dismiss- an  officer  in  the  military  or  naval 
service  for  any  cause  which,  in  his  judgment,  either  rendered  the 
officer  unsuitable  for,  or  wliose  dismissal  would  promote,  the  public 
service,  he  alone  shall  not  tliereafter,  in  time  of  peace,  exercise  such 
power  of  dismissal  except  rn  pursuance  of  a  court-martial  sentence 
to  that  effect,  or  in  commutation  thereof.  Blake  v.  United  States, 
383. 

2.  Congress  did  not  intend  by  the  act  of  July  17,  1866,  to  deny  or 
restrict  the  power  of  the  President,  with  the  concurrence  of  the  Senate, 
to  displace  officers  in  the  army  or  navy  by  the  appointment  of  others, 
in  their  places.     Id. 

PKINCIPAL  AND   AGENT. 

An  instruction  to  the  jury  to  find  for  the  defendant  on  the  evidence,, 
held  correct ;'  the  case  being,  that  an  insurance  agent,  engaged  in  busi- 
ness as  agent  for  various  parties,  who  kept  his  baulc  account  as  agent, 
obtained  permission  from  liis  bank  to  overdraw  his  account,  and  by  the 
overdraft  paid  his  company  some  arreai'ages,  suit  being  afterwards 
brought  by  the  bank  against  the  company  for  tlie  amount  of  the  over- 
draft, and  the  court  holding  tliat  by  such  a  transaction  the  overdraft 
was  a  loan  by  tlie  bank  to  the  agent,  and  not  a  loan  to  the  company. 
Bacon  v.  International  Bank,  314. 

PRINCIPAL  AND  SURETY. 

Article  3063  of  the  Louisiana  Civil  Code,  discharging  a  surety  by 
the  giving  of  time  to  the  debtor,  does  not  apply  to  a  case  where  the 


912  Index. 


vendee  assumes  the  payment  of  a"  mortgage  previously  given  by  liis 
vendor,  the  relation  of  principal  and  surety  not  existing  in  such  a 
case.     Cucullu  v.  Hernandez.  36. 

KAILKOAD  COMPANIES.. 
See  Taxation. 

RECEIVERS. 
See  Courts. 
A  receiver  of  a  railroad  is  ordered  by  the  court  appointing  him  to 
pay  a  certain  sum  to  a  party  injured  on  the  road.    He  obtains,  not  by 
leave  of  the  court  appointing  him,  but  by  leave  of  the  circuit  justice 
of  tins  court,  permission  to  appeal :  Held — 

1.  That  the  order  of  the   circuit  justice  conferred   sufficient 
authority  to  allow  him  to  appeal. 

2.  That  the  decree  for  damages  was  such  a  final  judgment  as 
is  reviewable.    Farlow  v.  Kelly,-  293. 

REGISTRY. 

Formalities  Required  by  Statutes  op,  not  Necessary  between 
ORiGtiNAii  Parties. 

An  owner  of  a  plantation  mortgages  it  to  secure  some  notes  given 
for  a  loan.  He  subsequently  sells  the  plantation,  the  vendee,  with 
the  consent  of  the  mortgage  creditor,  assuming  this  lien,  and  giving  a 
lien  to  the  vendor  to  secure  notes  for  the  unpaid  installments  of  the 
purchase-money.  The  assignee  of  the  notes  secured  by  the  original 
mortgagee  has  a  prior  lieu  to  the  lien  held  by  the  vendor  for  the  un- 
paid purchase-money,  which  is  good  as  against  such  vendor,  although 
not  reinscribed  according  to  the  Louisiana  statute,  such  reinscription 
being  required  to  preserve  tiie  lien  only  as  against  tliird  parties,  and 
not  as  against  the  parties  to  the  mortgage.     Cucullu  v.  Hernandez,  36. 

REMOVAL  OF  CAUSES. 

I.  State  Laws  eni'orced  in  Federal  Court  after  Removal. 

Under  the  Arkansas  statute  law  of  January  6,  1857,  the  County 
Court  made  an  order  calling  in  for  cancellation  certain  county  war- 
laiits,  and  barring  all  which  were  not  brought  in  by  a  pertain  date : 
Held,  That  this  statute  was  a  valid  law,  as  it  merely  intended  to  ex- 
pedite and  make  safe  the  keeping  of  the  county  acco\nits,  and  did  not 
intend,  by  giving  the  County  Court  authority  to  make  such  an  order, 
to  deprive  the  Federal  courts  of  their  jurisdiction,  and  that  such  order 
was  valid  and  binding  on  the  plaintitf  in  this  case,  even  in  a  suit  in 
the  Federal  court.     Ouachita  County  v.  Wolcott,  548. 

II.  Federal  Question. 

A  suit  is  begnn  in  a  State  court  by  a  defeated  candidate  for  a  State 
office  to  try  the  riglit  of  the  candidate  declared  elected  to  the  oflice. 
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The  ctefeiidant  removes  the  case  to  the  Federal  court,  alleging  that 
many  votera  were  preveiitefi  from  vothig  by  bribery  and  in  violation  of 
the  civil  rights  act,  and  tliat  tlie  poll  was  on  this  account  rejected  by 
the  return! no;  board  in  accordance  to  law  and  tlieir  sworn  duty,  wliich 
rejection  elected  him :  Held,  That  such  was  n.  question  under  the 
State  law,  and  not  "  under  the  Constitution  and  laws  of  the  United 
States,"  and  that  tlie  case  was  not,  thei'efore,  removable  under  the 
act  of  March  3,  1875.     Dubuclet  v.  State  of  Louisiana,  559. 

III.  Jurisdiction  of  State  and  Fbdebal  Courts  over  Kbs. 

1.  If  tlie  statute  for  the  removal  of  causes  lias  been  complied  with, 
no  formal  order  of  removal  is  necessary  to  vest  the  Federal  courts  with 
jurisdiction,  but  the  filing  of  the  transcript  of  the  record  gives  it  juris- 
diction.    Kern  v.  Huidekoper,  597. 

2.  The  fact  that  a  State  court,  while  the  case  was  pending  in  it,  had 
possession  of  the  subject-matter  of  the  controversy  by  its  officer,  can- 
not prevent  the  removal  of  the  case  to  the  Federal  court,  but  the  case 
and  the  res  are  both  transferred  to  the  Federal  court  by  the  removal. 
Id. 

rv.  Contesting  in  State  Court  no  Waiver. 

After  an  improper  refusal  of  a  petition  for  removal  and  the  filing 
of  a  transcript  of  the  record  in  the  Federal  court,  all  subsequent  pro- 
ceedings of  the  State  court  are  absolutely  void ;  and  contesting  the  suit 
in  the  State  court  after  such  refusal  is  not  a  submission  to  its  jurisdic- 
tion.    Id. 

V.  Order  in  Common-Law  Case  Remanding,  Reviewable  by 
Writ  of  Error  Regardless  of  Amount  Involved. 

1.  Under  the  act  of  March  3,  1875,  on  removal  of  causes,  an  order 
of  the  inferior  court  remanding  a  cause  to  the  State  court  on  the  ground 
that  the  petition  for  removal  was  not  filed  in  time  is  reviewable  in  this 
court.     Babbitt  v.  Clark,  606. 

2.  Congress  intended  by  the  act  of  1875  to  substitute  the  right  of 
appeal  from  an  order  remanding  a  cause  for  the  proceeding  by  man- 
damus, which  was  the  remedy  before  the  passage  of  the  act,  and, 
therefore,  the  right  of  reviewing  such  an.  order  was  given  without  re- 
gard to  the  pecuniai-y  value  of  the  matter  in  dispute.    Id. 

3.  When  such  an  order  is  entered  in  an  action  at  law,  the  proper 
mode  of  reviewing  it  is  by  writ  of  error.     Id. 

Vr.  Time  When  to  File  Petition  Fob. 

1.  Under  the  act  of  1875  the  petition  for  removal  must  be  filed  at  or 
before  the  fiist  term  at  which  the  cause  is  in  law  triable,  i.  e.,  at  or 
before  the  term  at  which  either  party  has  the  right  to  demand  a  trial 
of  the  cause  on  the  issue  as  it  originally  is  or  ought  to  be  made  up. 
Id. 

2.  A  bill  was  filed  by  tax-payers  of  a  county,  making  the  county  of- 
ficers and  unknown-holders  parties,  to  enjoin  the  collection  of  a  tax  on 
certain  bonds.    A  decree  was  entei'ed,  but  after  its  entry  a  boiia-fide 
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holdei-  of  the  bonds  filed  a  petition  for  ii  reiieiiring,  under  a  State 
statute  allowing  non-resident  parties  not  personally  served  witli  pro- 
cess to  appear  and  make  defense  witliiii  three  years  from  tlie  date  of 
the  decree,  and  prayed  for  a  removal  to  the  Fedei-al  court :  Held — 

1 .  That  the  State  court  did  not  err  in  redocketing  the  cause, 
and  allowing  a  removal  witiiout  requiring  the  filing,  of  an  answer 
from  the  piiirty  petitioning  for  a  rehearing. 

2.  Tliat  the  controversy  being  substantially  between  the  non- 
resident holder  of  the  bonds  on  one  side,  and  Ihe  county  authori- 
ties and  tax-payers  on  the  otliur,  liowever  arranged  as  parties  on 
tiic  record,  was  a  question  removable  under  the  act  of  March  3, 
1875. 

i?.  That  the  application  for  removal  being  niada  within  the 
period  allowed  by  the  statute  for  reopening  tiie  decree,  and 
before  the  first  term  tliereaf ter  at  which  the  <;auso  could  properly 
have  been  tried  upon  the  merits,  was  filed  in  time  under  the  act 
of  March  3,  1875.  Harter  Township  v.  Kernochan,  235. 
VIl.  Of  Injunction  Suits. 

A  suit  is  brought  bj'  a  mortgagee  to  foreclose  a  mortgage  which  did 
not  make  a  grantee  of  one  of  the  mortgagors  a  party.  A  decree  was 
obtained,  and  the  slieriff  seized  under  it  the  part  of  the  mortgaged 
property  belonging  to  the  grantee,  wlio  thereupon  obtained  from  a 
State  court  an  injunction  to  stay  the  sale  on  the  ground  that  the 
mortgage  had  not  been  reinsoribed  and  had  no  force  against  him. 
Thereupon  tlie  executrix  of  the  mortgagee  tiled  a  petition  for  a 
removal  to  the  Federal  court  on  the  ground  that  slie  was  n  non- 
resident :  Held — 

1.  That  the  fact  of  non-residence  at  the  commencement  of  the 
injunction  proceedings  sufficiently  appeared  by  the  record,  and 
therefore  need  not  be  shown  by  the  petition  for  removal. 

2.  That  the  injunction  suit  was  sufficiently  an  independent  suit 
to  be  I'emovable,  and  was  not  merely  ancillary  or  incidental  to 
the  original  foreclosure  suit. 

3.  That  section  720  of  the  Revised  Statutes  of  the  United 
States,  forbidding  Federal  courts  from  enjoining  proceedings  in 
State  courts,  does  not  forbid  the  removal  of  injunction  suits  pre- 
viously granted  by  the  State  courts  to  the  Federal  courts.  Bon- 
durani  y.  Watson,  479. 

"VIII.  Parties  to  Remove  when  Contbovbbsy  Separable. 

The  second  clause  of  the  second  section  of  the  removal  act  of  Marcli 
3,  1875,  which  declares  that  "when  in  any  suit  mentioned  in  this  sec- 
tion tiiere  shall  be  a  controversy  wliich  is  wholly  between  citizens  of 
difl'erent  States,  and  wliich  can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  plaintiffs  or  defendants  actually  inter- 
ested in  such  controversy  may  remove  said  suit  to  the  Cirguit  Court 
of  the  United  States  for  the  proper  district"  :  Construed,  and  held  to 
mean  that  the  entire  suit  is  removed  when  one  or  more  of  the  parties 


Index.  915 


actually  interested  in  such  separable  controversy  files  the  proper  peti- 
tion and  bond  for  removal.  Such  right  is  not  affected  by  the  fact  that 
a  defendant  who  is  a  citizen  of  the  same  State  vvitli  one  of  the  plain- 
tiffs may  be  a  proper  but  not  an  indispensable  party  to  the  separable 
controversy  between  the  citizens  of  different  States.  Barney  v. 
Latham^  638. 

IX.  When  Pabties  to  Conteoveesy  Partly  Citizens  of  Same 
State. 

Congress,  in  determining  the  jurisdiction  of  the  Circuit  Courts  over 
controversies  between  citizens  of  different  States,  has  not  distinctly 
provided  for  the  removal  from  a  State  court  of  a  suit  in  which  there 
is  a  controversy  not  wliolly  between  citizens  of  different  States,  and 
to  the  full  and  final  determination  of  wliich  one  of  the  necessary  or 
indispensable  parties,  plaintiffs  or  defendants,  seeking  the  removal,  is 
a  citizen  of  the  same  State  with  one  or  more  of  the  plaintiffs  or 
defendants  against  whom  tlie  removal  is  asked.    Blake  v.  McKim,  717. 

X.  Foe  Violation  of  Amendments  to  Constitution  and  Civil 
Eights  Acts. 

1.  The  petition  of  the  plaintiff  in  error — a  man  of  color,  indicted  tor 
rape  in  one  of  the  coiu-ts  of  Delaware — for  the  removal  of  thfi  prose- 
cution Into  the  Circuit  Court  of  the  United  States,  was  properly  disre- 
garded.   Neal  v.  State  of  Delaware,  819. 

2.  The  Constitution  of  Dcdaware  adopted  in  1831,  and  the  words  of 
which  have  never  been  changed,  gave  the  right  of  suffrage,  with  a  few 
special  exceptions,  to  free  white  male  citizens  ;  and  the  statute  of  the 
State  adopted  in  1848,  and  never  repealed,  restricts  the  selection  of 
jurors  to  those  qualified  to  vote  at  a  general  State  election.    Id. 

3.  Ttie  legal  effect  of  the  adoption  of  the  amendments  to  the  Federal 
Constitution,  and  the  laws  passed  for  their  enforcement,  was  to  annul 
so  much  of  the  State  Constitution  as  was  inconsistent  therewith,  in- 
cluding the  provision  confining  suffrage  to  the  white  race ;  and  thence- 
forward the  jury  statute  was  enlarged  in  its  operation,  so  as  to  render 
colored  citizens,  otherwise  qualified,  competent  to  serve  on  juries  in 
the  State  courts.     Id. 

4.  The  presumption  should  be  indulged,  in  the  first  instance,  that 
the  State  recognizes,  as  is  its  plain.duty,  an  amendment  of  the  Federal 
Constitution,  from  the  time  of  its  adoption,  as  binding  on  all  of  its 
citizens  and  every  department  of  its  government,  and  to  be  enforced 
within  its  limits,  without  reference  to  any  inconsistent  provisions  in 
its  own  Constitution  or  statutes.    Id. 

0.  In  this  case  that  presumption  is  strengthened  and  becomes  conclu- 
sive not  only  by  reason  of  the  direct  adjudication  of  the  State  court 
recognizing  the  modification  of  the  State  Constitution  by  reason  of  the 
amendments  to  the  National  Constitution,  but  by  the  entire  absence 
of  any  statutory  enactments,  since  tlie  adoption  of  the  amendments, 
indicating  that  the  State,  by  its  constituted  authorities,  does  not  rec- 
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oo-nize  in  the  fullest  legal  sense  their  legal  effect  upon  thQ  Constitu- 
tion and  laws  of  the  State.     Id. 

6.  Had  the  State,  since  the  adoption  of  tlie  fourteenth  amendnaent, 
passed  any  statute  in  conflict  with  its  provisions,  or  had  its  judicial  tri- 
bunals, by  theii'  decisions,  repudiated  that  amendment  as  a  part  of  the 
supreme  law  of  the  land,  or  declared  the  acts  passed  to  enforce  its 
provisions  to  be  inoperative  and  void,  there  would  have  been  just 
ground  to  hold  that  the  case  was  one  embraced  by  section  641  of  the 
Revised  Statutes,  and  tlierefoi'e  removable  into  the  Circuit  Court  of 
the  United  States.     Id. 

7.  The  alleged  exclusion  from  tlie  grand  jury  that  found  and  from 
the  petit  jury  that  was  summoned  to  try  this  indictment  of  citizens  of 
the  African  race,  because  of  tlieir  race,  did  not  result  fi-om  the  Con- 
stitution or  laws  of  the  State  as  expounded  by  its  higliest  judicial 
tribunal ;  and  consequently  the  accused  was  not  entitk'd  to  the  re- 
moval of  the  prosecution  into  the  Circuit  Court.  Such  exclusion, 
however,  if  made  by  the  jury  commissioners,  withont  authority  de- 
rived from  the  Constitution  and  laws  of  the  State,  was  a  violation  of 
the  prisoner's  rights,  under  tlie  Constitution  and  laws  of  the  United 
States,  which  the  trial  court  was  bound  to  redress;  and  the  remedy 
for  any  failure  in  that  respect  is  ultimately  in  this  court  upon  writ  of 
error  to  the  State  court.     Id. 

S.  Upon  the  sliowing  made  by  the  accused,  the  motions  to  quash  tlie 
indictment  and  the  panels  of  jurors  sliould  liave  been  sustained.    Id. 

9.  The  doctrines  announced  in  Strauder  «.  West  Virginia,  Virginia 
».  Eives,  and  ex  parte  Virginia,  100  U.  S.,  303,  313,  and  339,  reaflSrm- 
ed.    Id. 

EBSIGNATIOlSr. 

By  the  common  law,  wliich  seems  in  this  respect  to  be  also  the  law 
of  Michigan,  a  public  office  cannot  be  laid  down  witliout  tlie  consent 
of  tlie  appointing  power;  and,  therefore,  a  resignation  is  not  com- 
plete, so  as  to  take  effect  in  vacating  the  office,  until  accepted  eitlier 
by  a  formal  declaration  or  an  election  to  fill  the  vacancy.  Edwards 
v.  United  States,  568. 

RES  JUDICATA. 

1.  A  suit  is  instituted  to  foreclose  a  mortgage.  Pending  that  suit 
certain  creditors  of  the  mortgagor  obtain  a  judgment  against  him. 
Just  before  a  decree  of  foreclosure  is  entered,  they,  not  being  parties 
in  the  foreclosure  suit,  file  a  bill  attacking  the  mortgage  as  invalid. 
Meanwhile  the  decree  of  foreclosure  is  entered  :  Held,  That  they 
were,  bound  by  the  decree  of  foreclosure,  and  estopped  from  setting 
up  any  invalidity  in  the  mortgage  which  the  mortgagor  might  have 
set  up  in  the  foreclosure  suit,  inasmuch  as  he  represented  them  in 
that  suit;  they,  by  force  of  their  judgment  lien,  becoming  merely  his 
privies  or  assignees  by  operation  of  law.     Stout  v.  Lye,  261. 
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2.  T4ie  secured  creditors  of  the  railroad  held  on  the  facts  not  to  be 
barred  by  a  former  decision  in  the  State  court  to  which  they  were  not 
parties,  as  the  trustees  in  that  suit  represented  the  purchaser  at  the 
foreclosure  sale,  and  not  the  bondholders.  Morgan  County  v.  Allen, 
618. 

REVISED   STATUTES   OF  THE   UNITED   STATES. 

The  act  of  Congress  for  liolding  the  Federal  courts  in  Iowa  does  not 
repeal  or  alter  section  739  of  the  Revised  Statutes  of  the  United 
States  in  its  application  to  that  district.    Railroad  Co.,  exparte,  303. 

SACS  AND  FOXES. 

CONSTBDCTION  OF  TBBATIES  WITH. 

An  Indian  woman  who  resides  with  her  husband  in  Kansas,  but ' 
keeps  up  lier  relations  with  her  tribe,  owns  lauds  in  Kansas  acquired 
by  patent  from  the  United  States  under  the  treaties  of  1842, 1859,  and 
1867  with  tlie  Sacs  and  Foxes :  Held,  That  the  exemption  of  lands 
from  taxation  contained  in  tliose  treaties  applied  only  to  the  members 
of  tiie  tribes  other  than  tlie  half-breeds  and  females  who  intermarried, 
and  did  not  apply  to  one  of  the  latter  class  who  did  not  follow  her 
tribe,  but  remained  and  took  an  absolute  title  by  virtue  of  the  patent, 
as  allowed  by  the  treaty  of  1867.    Pennockv.  Commissioners,  89. 

SET-OFF.    , 

Where  suit  is  brought  by  the  United  States,  and  the  defendant 
pleads  a  set-off  which  exceeds  the  amount  of  the  plainiiflf's  claim,  a 
judgment  cannot  be  given  against  the  United  States  for  the  balance; 
and  although  the  jury  may  sometimes  be  permitted  to  certify  such 
balance,  a  refusal  b3'  tlie  court  to  direct  them  to  do  so  is  not  review- 
able.    Schaumburg  v.  United  States,  754. 

STATUTES. 

I.  Approval  by  Goveenok  op  State. 

Under  the  provisions  of  tlie  Illinois  Constitution,  a  bill  passed  by 
both  houses  and  presented  to  the  Governor  before  the  Uegislatui-e 
adjourns,  becomes  a  law  if  signed  by  the  Governor  within  ten  da}'s 
from  its  presentation  to  him,  although  tlie  legislative  session  may  in 
the  meanwliile  have  been  terminated  by  adjournment.  Seven  Hickory 
V.  EUery,  306. 

II.  Public  ob  Peivate. 

1.  An  act  which  legalizes  and  makes  valid  elections  held  b}'  the  peo- 
ple of  a  county,  on  the  question  of  issuing  negotiable  bonds  of  the 
county  ill  aid  of  certain  railroads  therein  named,  and  which  author- 
izes all  the  townships  under  towitship  organization  along  the  line  of 
a  railroad  to  subscribe  to  the  stock  and  issue  bonds  in  payment,  is  a 
public  and  not  a  private  act.     Town  of  Unity  v.  Burrage,  329. 

2.  This  is  especially  the  ease  when  the  act  purports  to  be  au  amend- 
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ment  of  a  former  act,  vvliieh  is  expressly  declared  in  one  of  its  sections 
to  be  a  public  act.    Id. 
ITI.  In  Gbnbbal. 

1'.  An  act  is  passed  under  which  two  railroads  previously  incorpo- 
rated are  consolidated,  and  confen-ing  all  the  rights  and  privileges  ol 
one  of  the  separate  roads  tn  the  consolidated  one :  Held,  That  the  fact 
of  consolidation  did  not  so  dissolve  one  of  the  Separate  corporations  as 
to  render  inoperative,  for  want  of  a  subject,  an  act  passed  after  the 
consolidation  purporting  to  amend  the  act  incorporating  the  separate 
road,  and  that  the  rights  conferred  by  the  amended  act  vested  in  the 
consolidated  road.    Id. 

2.  An  act  purporting  in  its  title  to  be  an  amendment  to  an  act  of 
incorporation  of  a  railroad  company,  and  legalizing  elections  held  by 
certain  counties  to  subscribe  to  its  stock  and  issue  bonds  in  payment, 
although  having  reference  to  other  railroads,  does  not  violate  the 
section  of  the  Illinois  Constitution  requiring  acts  to  embrace  but  one 
object,  that  object  to  be  expressed  in  the  title  ;  or  if  unconstitutional 
as  to  parts,  is  valid  as  to  the  part  authorizing  the  issue  of  the  bonds 
in  suit.     Id. 

3.  The  act  by  which  tiie  bonds  in  suit  were  authorized,  held  valid 
in  so  authorizing  them.     Id. 

4.  The  question  whether  an  alleged  statute  was  duly  and  constitu- 
tionally passed  is  a  question  of  law  for  the  court,  not  of  fact  for  ii 
jury.    Town  of  Walmtt  v.  Vfade,  660. 

5.  The  fact  that  during  some  of  the  stages  of  the  passage  of  a  bill 
through  the  two  branches  of  a  Legislature  a  word  was  omitted  from 
its  title,  tiie  bill  retaining  its  number  all  the  time,  does  not  vitiate  the 
bill,  sneli  an  omission  being  a  mere  clerical  error.     Id. 

STATUTORY  CONTRACTS. 

See  Pacific  Mail. 

SDBR06ATI0N. 

See  Insurance. 

SUPERSEDEAS. 

Following  the  rule  laid  down  in  Jerome  v.  McCarter,  21  Wall.,  31, 
the  court  modifies  a  supersedeas  so  as  to  allow  a  sale  of  mortgaged 
property,  it  appearing  as  a  fact  that  change  of  circumstances  ren- 
dered the  previous  security  given  on  appeal  inadequate.  Williams  v. 
Clqflin,  802. 

TAXATION. 

I.  Powers  Conferred  by  Charter  on  Louisiana  City. 

The  charter  of  the  city  of  Louisiana,  in  connection  with  the  general 
statute  law  of  Missouri :  Held — 

1.  To  authorize  the  levy  of  a  greater  annual  tax  than  one  and 
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one-half  per  cent,  when  necessai-y  to  provide  for  paying  the  cor- 
porate indebtedness,  such  one  and  one-half  percent,  being  only 
the  tax  levied  for  ordinary  purposes. 

2.  Semble  that  the  special  tax  levifd  to  meet  its  indebtedness  is 
not  limited  to  one  per  cent,  per  annum,  but  each  creditor  obtain- 
ing a  judgment  may  asls  the  levy  of«a  special  tax  of  one  per  cent., 
which  it  is  discretionary  witli  the  court  to  levy.  Louisiana  v. 
United  States,  ex  rel.  Wood,  216. 

II.  How  FAR  Power  of,  Revocable  by  Legislature. 

1.  The  case  of  United  States  v.  New  Orleans,  98  U.  S.,  381, 
approved  and  followed.  United  States,  ex  rel.  Wolff,  v.  New  Orleans, 
222. 

2.  While  it  is  true  that  the  taxing  power  belongs  exclusively  to  the 
legislative  department  of  a  State,  and  when  delegated  to  a  municipal 
corporation  may  be  revoked  by  the  Legislature,  yet  such  power  of 
revocation  cannot  be  so  exercised  as  to  impair  the  obligation  of  the 
existing  contracts  of  the  corporation,  or  their  means  of  enforcement. 
Id. 

3.  Accordingly,  the  act  of  Louisiana  of  1870,  prescribing  certain 
modes  of  obtaining  and  registering  judgments  against  New  Orleans, 
and  the  subsequent  act  of  March  6, 1876,  offering  to  the  city  creditors 
a  compromise  by  which  the  order  of  payment  of  the  debts  was  to  be 
determined  by  lot,  and  repealing  the  power  of  the  city  council  to  levy 
a  tax  to  pay  the  claims  of  those  creditors  who  might  not  accept  the 
compromise  offered,  are  invalid,  in  so  far  as  they  impair  the  means  of 
enforcement  of  the  contracts  existing  at  the  time  of  their  enactment, 
and  a  mandannis  to  compel  the  levy  of  a  special  tax  to  pay  a  debt  of 
the  city  may  be  issued.    Id. 

III.  Injctnctions  against  Collecting. 

No  one  can  be  permitted  to  enjoin  the  collection  of  a  tax  on  the 
ground  of  its  inequality  until  he  has  paid  so  much  of  the  tax  assessed 
against  him  as  he  clearly  ought  to  be  assessed  for ;  in  other  words, 
he  can  enjoin  the  collection  only  of  the  illegal  excess,  and  not  of  the 
entire  tax.     National  Bank  v.  Kimball,  463. 

rv.  What  Passes  under  Grants  of  Privileges  of  one  Kail- 
road  TO  another. 

1.  The  decision  in  Morgan  v.  Louisiana,  93  U.  S.,  217,  that  immu- 
nity from  taxation  is  a  personal  privilege,  and  does  not  pass  with  the 
property  under  a  sale  of  the  property  and  franchises  of  a  railroad 
company,  again  approved.     Wilson  v.  Gaines,  110. 

2.  The  grant  to  one  company  of  the  rights  and  privileges  of  another, 
for  the  purpose  of  making  and  using  a  railroad,  carries  only  the  posi- 
tive rights  and  privileges,  without  which  the  road  could  not  be  suc- 
cessfully worked.    Railroad  Co.  v.  Commissioners,  121. 

3.  Immunity  from  taxation  being  a  mere  privilege  not  necessary  to 
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the  cousti-nction  or  repair  of  a  road,  is  not  conferred  by  sucli  a  grant. 
Id. 

4.  Tlie  fact  that  tlie  State  is  a  large  stocliholder  in  the  road  does 
not  alter  the  ordinary  rules  of  construction  to  be  applied  to  the  charter. 
Id. 

TORTS. 
See  Congress  of  the  United  States. 

USUBY. 

Under  the  Louisiana  statute,  usurious  interest  cannot  be  credited 
on  tlie  principal,  if  more  than  twelve  months  have  elapsed  since  the 
.  payment  of  such  interest.     Cook  v.  Lillo,  320. 

VERDICT. 
See  Juvy. 

WAREHOUSE   RECEIPTS. 

Powers  of  Factobs— Liability  of  Wabehousem^. 

1.  Under  the  Louisiana  statute  of  March  11,  1876— which  seems  to 
be  substantially  a  mere  afBrniation  of  the  previous  unwritten  law- 
factors  caruiot  pledge  merchandise  of  a  consignor  for  their  own  pur- 
poses, or  pass  the  title  tliereto  by  a  warehouse  receipt,  except  to  the 
extent  of  their  interest  therein ;  but  tlie  owner  may  recover  the  prop- 
erty from  the  pledgee,  unincumbered  by  the  pledge.  Insurance  Co. 
V.  Kiger,  271. 

2.  And  the  warehouseman,  being  a  mere  custodian,  and  not  a  guar- 
antor of  the  title,  is  not  liable  to  the  pledgee  to  whom  he  has  given  a 
warehouse  receipt,  after  having  notitied  the  pledgee,  when  deprived 
of  the  merchandise  by  judicial  process  issued  by  its  riglitful  owner, 
and  requested  the  pledgee  to  defend  the  suit.    Id. 

WRIT   OF  ERROR. 

How  to  be  Attested. 

1.  A  paper  purporting  to  be  a  writ  of  error  to  tlie  Supreme  Court  of 
a  State,  which  is  in  the  name  of  the  chief  justice  of  the  State  Supreme 
Court,  and  under  its  seal,  and  not  in  the  name  of  the  President  of  the 
United  States,  as  required  by  section  1004  of  the  Revised  Statutes  of 
the  United  States,  and  not  issued  by  this  court,  has  none  of  the  req- 
uisites of  a  writ  of  error  from  this  court,  and  confers  no  jurisdiction 
on  this  court.     Bondurant  v.  Watson,  312. 

2.  Not  being  a  writ  of  error  from  this  court,  it  is  not  susceptible  of 
amendment  under  section  1005  of  the  Revised  Statutes  of  the  United 
States,  and  none  of  the  amendments  therein  allowed  to  be  made  can 
make  it  valid  as  a  writ  of  eri-or  from  this  court.    Id. 


